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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DlSTRfCT OF NEW YORK 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. 

TOP SHELF MARKETING CORP., a New Jersey 
corporation, 

RELIAB LE BUSINESS CONSULTANTS, uLC, 
also doing business as ONLINE COMMERCE 
PROS, n New York limited liability company, 

CREATIVE BUSINESS SETUP, LLC, a Utah 
limited liability company, 

LEGAL ENTITY PROVIDERS, LLC, a Utah 
limiled liability company, 

POWER MOUSE DAT A fNC., a New Jersey 
corporation, 

UNITED BUSfNESS 101, LLC, a New York 
limited liability company, 

VIXOUS MERCHANT SERVfCES, LLC, also 
doing business as VJXOUS PAYMENTS, a Utah 
limited liability company, 8J'.ld KEYBANCARD, 
LLC, as a successor lim ited liability company, 

ANTHONY FIORE, individual ly and as an officer 
and owner of RELIABLE BUSINESS 
CONSULT ANTS, LLC and POWER HOUSE 
DA TA, fNC. and ns an officer ofTOP SHELF 
MARKETING CORP., 

JOSEPH GOVERNARA, also known as JOE 
MORRIS, individunll and as owner of UNITED 
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BUS£NESS l 01 and an officer and owner of 
RELIABLE BUSLNESS CONSULTANTS, LLC, 

RY AN HULT, individually and as an officer and 
owner of TOP SHELF MARKETING CORP. and a 
principal of RELIABLE BUISNESS 
CONSULTANTS, LLC, 

DA YID MERHl, individually and as an officer and 
ownerofCREATIVEBUSINESS SETUP LLC, 
owner of LEGAL ENTITY PROVIDERS, LLC, 
officer of TOP SHELF MARKETfNG CORP., and 
principal of RELIABLE BUSINESS 
CONSULTANTS, LLC, and 

DA YID VANKOMEN, , individually and as a 
principal ofVIXOUS MERCHANT SERVICES, 
LLC, 

Defendants. 

Plaintiff. the federal Trade Commission ("Commission" or "FTC"), filed its Complainl 

for Permanent Injunction and Other Equilable Relief("Complaint"), pursuant to Sections 13(b) 

and 19 of the federal Trade Commission Act ("FTC Act"), 15 U.S.C. §§ 53(b) and 57b. The 

Commission end Defendants Top Shelf Marketing Corp. and Ryan Hult ("Settling Defendants") 

stipulate lo the entry of this Stipulated Order for Permanent Cnjunction and Monetary Judgment 

("Order") to resolve all matters in dispute in this action belween them. 

THEREFORE, IT IS ORDERED as follows: 
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. --- -----------------------

FINDINGS 

I. This Court has jurisdiction over this matter. 

2. The Complaint charges that Settling Defendants participated in deceptive acts or practices 

in violation of Section 5 of the ITC Act, 15 U.S.C. § 45, and the ITC's trade regulation rule 

entitled Telemarketing Sales Rule (''TSR"). I 6 C.F.R. Pert 310, in the operation of a 

telemarketing s_cheme offering consumers purported business development services and products 

and utilizing sham arrangements with shell companies to gain unauthorized access to credit card 

processing services. 

3. Settling Defendants neither admit nor deny any of the allegations in the Complaint, except 

'\\w ~-0 ~(v ~~ ~ ~v 
ns specifically stated in this Order. rlj fot-5~es. oftlu~ aetie";SeltliA8 Qefood3c'S zd!'li' a--~~l~'t~~H;;ieriO~~ ~~~(\, 
4. Settling Defendants waive any claim that they may have under the Equal Access to Justice 

Act, 28 U.S.C. § 2412, concerning the prosecution of this action through the date of this Order, 

and agree to bear their own costs end attorney fees. 

5. Settling Defendants and the Commission waive all rights to appeal or otherwise challenge 

or contest the val idity oflhis Order. 

DEFINITIONS 

For the purpose of this Order, the following definitions apply: 

A. "ACII Debit" means any completed or allemptcd debit to a Person's account at a 

financial institution that is processed electronically through the Automated Clearing House 

Network-

B. "Acquirer" means a business organization, financial institution, or nn agent of a 
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----·--·---- ------

business organization or financial institution that has authority from an orgo.nization that operates 

or licenses a credit card system (e.g. Visa, MasterCard, American Express, and Discover) to 

authorize Merchants to accept, transmit, or process payment by credit card through the credit card 

system for money, goods or services, or anything else of value. 

C. "'Business Coaching Services" means any product or service, including any 

program or plan, that is represented, expressly or by implication, to train or teach a consumer how 

to establish, operate, or improve a business. 

D. "Chargeback" means e procedure whereby an issuing bank or other financial 

institution charges all or part of an amount ofa Person's credit or debit card transaction back to 

the acquiring or merchant bank. 

E. "Corporate Defeod~f' means Top Shelf Marketing Corp. and its successors and 

assigns. 

F. "Credit Card Laundering" means: 

(a) Presenting or depositing into, or causing or allowing another to present or 

deposit into, the credit card system for payment, a Credit Card Sales Draft generated by a 

transaction that is not the result of a credit card trans~ction between the cardholder and the 

Merchant; 

(b) Employing, soliciting, or otherwise causing or allowing a Merchant., or an 

employee, representative, or agent of a Merchant, to present to or deposit into the credit card 

system for payment, a Credit Card Sales Draft generated by a transaction that is not the result of a 

credit card transaction between the cardholder and the Merchant; or 

(c) Obtaining access to the credit card system through the use of a business 
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relationship or an affiliation with a Merchant, when such access is not authorized by the Merchant 

Account agreement or the applicable credit card system. 

G. "Credit Card Sales Draft" means any record or evidence of a credit card 

transaction. 

H. "Customer Information of a Financial Institution'' shall have the same meaning 

as set ou~ in Section 6827(2) of the Gramm Leach Bliley Act, 15 U.S.C. § 6827. 

I. "'Individ ual Defendant" means Ryan Hult. 

J. "Merchant" means a Person who is authorized under a. written contract with an 

Acquirer to honor or accept credit cards, or to transmit or process for payment credit card 

payments, for the purchase of good or services. 

K. "Merchant Account" means an account with an Acquirer that authorizes and 

allows a Merchant to honor or accept credit cards, or to transm it or process for payment credit 

card payments, for the purchase of goods or services or a charitable contribution. 

L. "Payment Precessing" means providing a Person, directly or indirectly, with the 

means used to charge or debit accounts through the use of any payment mechanism, including, 

but not limited to, Remotely Created Payment Orders, Remotely Created Checks, ACH Debits, or 

debit, credit, prepaid, or stored vali.te cards. Whether accomplished through the use of software 

or otherwise, Payment Processing includes, among other things: (a) reviewing and approving 

merchant applications for payment processing services; (b) providing the means to transmit sales 

tr.insaction data fTo.m merchants to acquiring banks or other financial institutions; (c) clearing, 

settling, or distributing proceeds of sales transactions from acquiring bllllks or financ ial 

institutions to merchants; or (d) processing Cbargebaclcs or returned Remotely Created Payment 
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Orders, Remotely Created Checks, or ACH Debits. 

M. "Person" means any natural person or any entity. corporation, partnership, or 

association of persons. 

N. "Remotely Created Check" means a check that is not created by the paying bank 

nnd that does not bear a signature applied, or purported to be applied, by the Person on whose 

financial account the check is drawn. A remotely created check is often referred to as a "demand 

drnft," "telephone check," or "preautborized draft." For purposes of this definition, a Remotely 

Created Check originates as a pnper-based transaction. but can be processed subsequently through 

electronic means (such as through checking imaging or scanning) or through non-elee!Tonic means. 

0 . "Remotely Created Payment Order" means a payment instruction or order drawn 

on a Person •s financial account that is initiated or created by the payee and thnt does not bear a 

signature applied, or purported to be applied, by the Person on whose financial account the order is 

drawn, and which is deposited into or cleared through the check clenri~g system. For purposes of 

this definition, unlike a Remotely Created Check, a Remotely Created PaymcJJt Order does not 

originate as a paper-based transaction. A Remotely Created Payment Order is created when a 

payee directly or indirectly enters financial account and routing numbers into nn electronic check 

template that is converted into an electronic file for deposit into the check clearing system. 

P. "Settling Defendants" means the Individual Defendant and the Corporate 

Defendant., individuaJly, collectively, or in any combination. 

Q. ''Telemarketing" means any plan, program. or campaign which is conducted to 

induce lhe purchase of goods or services by use of one or more telephones, and which involves n 

telephone call, whether or not covered by the Telemarketing Sales Rule. 
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R. "Work-at-Home Opportunity'' means any product or service, including any 

program or plan, that is represented, expressly or by implication, to assist a consumer in any 

manner to earn money while working from home. 

ORDER 

I. 

BAN ON MARKETING OR SALE OF BUSINESS COACHING 
SERVICES AND WORK-AT-HOME OPPORTUNITIES 

lT IS ORDERED that Settling Defendants are permanently restrained and enj oined &om: 

A. Advertising, marketing, promoting, or offering for sale, or assisting in the 

advertising, marketing, promoting, or offering for sale of any ( 1) Business Coaching Service. (2) 

Work-at-Home Opportunity, or (3) service to assist in the creation, advertising, marketing, or 

promotion of a Work-AL-Home Opportunity, including, but not limited to, business entity 

fonnation, corporate document filing, bookkeeping services, business plans, market research, 

business credit development, marketing strategies, and website building; and 

B. Holding an ownership interest, share, or stock in any business, other than a 

publicly traded company, that engages in or assists in advertising, marketing, promoting, or 

offering for sale of any ( I) Business Coaching Service, (2) Work-at-Home Opportunity, or (3) 

service to assist in the creation. advertising, marketing, or promotion ofa Work-A t-Home 

Opportunity. including, but not limited to, business entity formation, corporate document fi ling, 

bookkeeping services, business plans, market research, business credit development, marketing 

strategies. and website building. 
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IL 

PROIDBITED BUSINESS ACTMTIES 

IT IS FURTHER ORDERED that Settling Defendants, Settling Defendants' officers, 

agents, employees, and attorneys, and all other persons in active concert or participation with any 

of them, who receive actual notice of this Order, whether acting directly or indirectly, are 

permanently restrained and enjoined from: 

A. Making, or assisting others in making, directly or by implication, any false or 

misleading statement about Settling Defendants' identity, purpose, or right to receive Customer 

Information of a Financial lnstitution; and 

B. Making, or assisting others in making, directly or by implication, any false or 

misleading statement in order to obtain Payment Processing services. 

m. 

PROHIBITION AGAINST CREDIT CARD LAUNDERING 

lT JS FURTHER ORDERED that Settling Defendants, Settling Defendants' officers, 

agents, employees, and attorneys, and all other persons in active concert or participation with any 

of them, who receive actual notice of this Order, whether acting directly or indirectly, in 

connection with a Merchant Account are permanently restrained and enjoined from Credit Card 

Laundering. 

IV. 

PROHIBITIONS RELATING TO TELEMARKETING PRACTICES 

IT JS FURTHER ORDERED that Settling Defendants, Settling Defendants' officers, 

agents, employees, and attorneys, and all other persons in active concert or participation with any 
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of them, who receive actual notice of this Order, whether acting directly or indirectly, in 

connection with Telemarketing of any good or service, are pennaneatly restrained and enjoined 

from: 

A. Failing to disclose truthfully, promptly, and in a cJear and conspicuous manner: (1) 

the identity of the seller; (2) that the purpose of the call is to sell goods or services; and (3) the 

nature of those goods or services; and 

B. Violating any provision of the TSR. (A copy of the TSR is attached as 

Attachment A.) 

v. 

PROHIBmONS AGAINST MISREPRESENTATIONS 

IT lS FURTHER ORDERED that Settling Defendants, Settling Defendants' officers, 

agents, employees, and attorneys, and all other persons in active concert or participation with any 

of them, who receive actual notice of this Order, whether acting directly or indirectly, in 

connection with promoting or offering for sale any good or service other than those banned by 

Section [of this Order, are permanently restrained and enjoined from misrepresenting or assisting 

others in mis~presentiog, expressly or by implication: 

A. The cost of any product or service; 

B. Any material restriction, limitation, or condition on the product or service; 

C. Any materinl aspect of the nature or tenns of any refund, cancel latioo, exchange, 

or repurchase polfoy for the product or service; and 

D. Any material aspect of the performance, efficacy, nature, or central characteristics 

of the product or service. 
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VI. 

MONETARY JUDGMENT AND PARTIAL SUSPENSION 

IT IS FURTHER ORDERED that: 

A. Judgment in the wnount of SIXTEEN MILLION DOLLARS ($16,000,000) is 

entered in favor of the Commission against the Settling Defendants, jointly and severally, as 

equitable monetary relief. 

B. Settling Defendants are ordered to pay to the Commission Fifty Thousand Dollars 

($50,000). Such payment must be made by electronic fund transfer in accordance with 

instructions previously provided by a representative of the Commission, as follows: payment of 

$25,000, which, as Settling Defendants stipulate. their undersigned counsel holds in escrow for no 

other purpose other than payment to the Commission, within 7 days of entry of this Order; and 

payment of the balance $25,000 within 30 clays of entry of this Order. Upon such payment, the 

remainder of the judgment is suspended, subject to the Subsections below. 

C. The Commission's agreement to the suspension of part of the judgment is 

expressly premised upon the truthfulness, accuracy, and completeness of the Settling Defendants' 

sworn financials and related documents (collectively, "financial representations") submitted to the 

Commission, namely: 

I. the Financial Statement of Individunl Defendant Hult signed on August 27, 

2015, including the attachments: and 

2. the Financial Statement of Corporate Defendant Top Shelf Marketing 

Corporation signed by Ryan Hult, President, and dated August 27, 20 15, including the 

attachments. 
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D. The suspension of the judgment wiJJ be lifted as ro any Settling Defendant if, upon 

motion by the Commission, the Court finds tl1at Settling Defendant failed to disclose any material 

asset, materially misstated the value of any asse~ or made any other material misstatement or 

omission in the financial representations identified above. 

E. If the suspension of the judgment is lifted, the judgment becomes immediately due 

os to that Settling Defendant in.the amount specified in Subsection A above (which the parties 

stipulate only for purposes of this Subsection represents the consumer injury alleged in the 

Complaint), less any payment previously made pursuant to this Section. plus interest computed 

from the date of entry of this Order. 

VIL 

ADDITIONAL MONETARY PROVISIONS 

IT IS FURTHER ORDERED that: 

A. Settling Defendants relinquish dominion and all legal and equitable right, title, and 

interest in all assets transferred pursuant to this Order and may not seek the return of any assets. 

B. The facts alleged in the Complaint will be taken as true, without further proof, in 

any subsequent civil litigation by or on behalf of the Commission, including in a proceeding to 

enforce its rights to any payment or monetary judgment pursuant to this Order, such as a 

nondischorgeebility complaint in any bankruptcy case. 

C. The facts alleged in the Complaint establish all elements necessary to sustain an 

action by the Commission pursuant to Section 523(a)(2)(A) of the Bankruptcy Code, 11 U.S.C. 

§ 523(a)(2)(A), and this Order will have collateral estoppel effect for such purposes. 

D. Settling Defendants acknowledge that their Tax.payer Identification Numbers 
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(Social Security Numbers or Employer Identification Numbers), which Settling Defendants 

previously submitted to the Commission, may be used for colJecting and reporting on any 

delinquent amount arising out of this Order, in accordance with 3 1 U.S.C. §770 I. 

E. All money paid to the Commission pursuant to this Order may be deposited into a 

fund administered by the Commission or its desigoee to be used for equitable relief, including 

consumer redress and any attendant expenses for the administration of any redress fund. If a 

representative of the Commission decides that direct redress to consumers is wholly or partially 

impracticable or money remains after redress is completed, the Commission may apply any 

remaining money for such other equitable relief (!ncluding consumer information remedies) as it 

detennines to be reasonably related to Settling Defendants' practices alleged in the Complaint. 

Any money not used for such equitable reliefis to be deposited to the U.S. Treasury as 

disgorgement Settling Defendants have no right to challenge any actions the Commission or its 

representatives may take pursuant to µiis Subsection. 

VIII. 

CUSTOMER INFORMATION 

IT JS FURTHER ORDERED that Settling Defendants, Settling Defendants' officers, 

agents, employees, and attorneys, and all other persons in active concert or participation with any 

of them, who receive actual notice of this Order, are permanently restrained and enjoined from 

directly or indirectly: 

A. Failing to provide sufficient customer infonnntion to enable the Commission to 

efficiently adminisler consumer redress. If a representative of the Commission requests in 

writing any information related to redress, Settling Defendants must provide it. in the form 
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prescribed by the Commission, within 14 days; aod 

B. Disclosing, using, or benefitting from customer information, incfuding the name, 

address, telephone number, email address, social security number, other identifying infonnation, 

or any data that enables access to a customer's account (including a credit card, bank account, or 

other financial account), that any Settling Defentjant obtained prior to entry of this Order; and 

C. Failing to destroy such customer inf0tmation in all fonns in their possession, 

custody, or control within 30 days ~fter receipt of writte.n direction to do so from a representative 

of the Commission. 

Provided, however, that customer information need not be disposed of, and may be 

disclosed, to the extent requested by a government agency or required by law, regulation, or 9ourt 

order. 

IX. 

COOPERATION 

JT IS FURTHER ORDERED chat Settling Defendants must fully cooperate with 

representatives of the Commission in this case and in any investigation related to or associated 

with the transactions or the occurrences that are the subject of the Complaint Settling 

Defendants must provide truthful and complete information, evidence, and testimony. The 

Individual Defendant must appear for interviews, discovery, hearings, trials, and any other 

proceedings that a Commission representative may reasonably request upon 5 days written notice, 

or other reasonable notice, at such places and times as a Commission representative may 

designate, without the service of a subpoena. 

13 
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x. 

ORDER ACKNOWLEDGMENTS 

IT TS FURTHER ORDERED that Settling Defendants obtain acknowledgments of receipt 

of this Order: 

A. Each Settling Defendant. within 7 days of entry of this Order, must submit to the 

Commission an acknowledgment. of receipt of this Order sworn under penalty of perjury. 

. B. For I 0 years after entry of this Order, the Individual Defendant for any business 

that he, individually or collectively with any other Defendants, is the majority owner or controls 

. directly or indirectly, and the Corporate Defendant, must deliver a copy of this Order to: (1) all 

principals, officers, directors, and LLC managers and members; (2) all employees, agents, and 

representatives who participate in conducJ related to the subject matter of the Order; and (3) any 

business entity resulting from any change in structure as set forth in the Section titled Compliance 

Reporting. Delivery must occur within 7 days of entry of this Order for current personnel. For 

all others, delivery must occur before t11ey assume their responsibilities. 

C. From each individual or entity to which a Settling Defendant delivered a copy of 

this Order, that Settling Defendant must obtain, within 30 days, a signed and dated 

acknowledgmer:it of receipt of this Orcier. 

XI. 

COMPLIANCE REPORTING 

1T IS FURTHER ORDERED that Settling Defendants make timely submissions to the 

Commission: 

A. One year after entry of this Order, each Settling Defendant must submit a 
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compliance report., sworn under penalty of peijury: 

I. Each Settling Defondant must: (a) identify the primary physical, postal, 

and email address and telephone number, as designated points of contact, which representatives of 

the Commission may use to communicate with that Settling Defendant; (b) identify all of1hat 

Set11ing Defendant's businesses by all of their names, telephone numbers, and physical, postal, 

email, and Internet addresses~ (c) describe the activities of each business, including the goods and 

services offered, the means of advertising, marketing, and sales, and the involvement of any other 

Defendant (which the Individual Defendant must describe if he knows or should know due to his 

own involvement); (d) describe in detail whether and how that Settling Defendant is in 

compliance with each Section of this Order, and (e) provide a copy of each Order 

Acknowledgment obtained pursuant to this Order, unless previously submitted to the 

Commission. 

2. AdditionaUy, the Individual Defendant must: (a) identify all telephooe 

numbers and all physica~ postal, email and £nternet addresses, including all residences; (b) 

identify all business activities, including any business for which he performs services whether as 

an employee or otherwise and any entity in which he has any ownership interest; and (c) describe 

io detail his involvement in each such business, including Litle, role, responsibilities, participation, 

authority, control, and any ownership. 

8. For 20 years after entry of this Order, each Settling Defendant must submit a 

compliance notice, sworn under penalty of perjury, within 14 days of any change in the following: 

1. Each Settling Defendant must report any change in: (a) any designated 

point of contact; or (b) the structure of the Corporate Defendant or aoy entity that such Settling 
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Defendant has any ownership interest in or controls directly or indirectly that may affect 

compliance obligations arising under this Order, including: creation, merger, sale, or dissolution 

of the entity or any subsidiary, parent, or affiliate that engages in any acts or practices subject to 

this Order. 

2. Additionally, the Individual Defendant must report any change in: (a) 

·name, including aliases or fictitious name, or residence address; or (b) title or role in any business 

activity, including any business for which he performs services whether ll$ an employee or 

otherwise and any entity in which he has a,ny ownership interest, and identify the name, physical 

address, and any Internet address of the business or entity. 

C. Ench Settling Defendant must submit to the Commission notice of the filing of any 

bankruptcy petition, insolvency proceeding, or similar proceeding by or against such Settling 

Defendant within 14 days of its filing. 

D. Any submission to the Commission required by this Order to be sworn under 

penalty of perjury must be true and accurate and comply with 28 U.S.C. § 1746, sucb as by 

concluding: "1 declare under penalty of perjury under the Jaws of the United States of America 

that the foregoing is true and correct. Executed on: __ ,,and supplying the date, signatory's 

full name, title (if applicable), and signature. 

E. Unless otherwise directed by a Commission representative in writing, all 

submissions to the Commission pursuant to this Order must be emailed to DEbrief@ftc.gov or 

sent by overnight courier (not the U.S. Postal Service) to: Associate Director for Enforcement, 

Bureau of Consumer Protection, Federal Trade Commission, 600 Pennsylvania Avenue NW, 

Wnshington, DC 20580. The subject line must begin: FrC v. Top Shelf Marketing Corp., et al. 
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XII. 

RECORD KEEPING 

IT IS FURTHER ORDERED that Settling Defendants must create certain records for 20 

years after entry of the Order, and retain each such record for 5 years. Spedfica!ly, the 

Corporate Defendant and the Individual Defendant for any business that he, individually or 

collectively with any other Defendants, is a majority owner or controls directly or indirectly, must 

create and retain the following records: 

A. accounting records showing the revenues from all goods or services sold; 

B. personnel records showing, for each person providing services, whether as an 

employee or otherwise, that person's: name; addresses; telephone numbers; job title or position; 

dates of service; and (if applicable) the reason for tennination; 

C. records of all consumer complaints and refund requests, whether received directly 

or indirectly, such as through a third party. and any response; 

D. all records necessary to demonstrate full comp I iance with each provision of this 

Order, including all submissions to the Commission; and 

E. a copy of each unique contract with any payment processor or lead broker. 

XI.II. 

COMPLIANCE MONITORING 

JT IS FURTHER ORDERED that, for the purpose of monitoring the Settling Defendants' 

compliance with this Order, including the financial representations upon which part of the 

judgment was suspended and any failure to transfer any assets as required by this Order: 

A. Within 14 days of receipt of a written request from a representative of the 
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Commission, each Settling Defendant must: submit additional compliance reports or other 

requested infotmation, which must be sworn under penalty of perjury; appear for depositions; and 

produce documents for inspection and copying. The Commission is also authorized to obtain 

discovery, without further leave of court, using any of the procedures prescribed by Federal Rules 

of Civil Procedure 29, 30 (including telephonic depositions), 31, 33, 34, 36, 45, and 69. 

B. For matters concerning this Order, the Commission is authorized to comm.unicate 

directly with each Settling Defef\dant. Settling Defendants must petmit representatives of the 

Commission to interview any employee or other person affiliated with any Settling Defendant 

who has agreed to such an interview. The person interviewed may have counsel present 

C. The Commission may use all other lawful means, including posing, through its 

representatives as consumers, suppliers, or other individuals or entities, to the Settling Defendants 

or any individual or entity affiliated with the Settling Defendants. without the necessity of 

identification or prior notice. Nothing in Lhis Order limits the Commission's lawful use of 

compulsory process, pursuant to S~ctions. 9 and 20 of the FTC Act, 15 U.S.C. 9§ 49, 57b-I. 

D. Upon written request from a representative of the Commission, any consumer 

reporting agency must furnish consumer reports concerning the Individual Defendant, pursuant to 

Section 604{ I) of the Fair Credit Reporting Act, 15U.S.C.§168 lb(n)(I). 

18 
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XIV. 

RETENTION OF JURISDICTION 
c)..'\}... ~ ~ (».\\ ~~'t\tb ~\\ 

IT IS FURTMER ORDERED that this Court retafos jurisdiction of this matter for pwposes. 
~ . ~ 

.,ae"3tntetieft, ft\BEiifieatieH, anEI 8RfeFQ8AlPDt nf•bis Oeefe r 
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~O STIPULATED AND AC:IUUW: 

FOR PLAJNTlf?F: 

Savvus S. l)iuc;osuvvus 
Karen V. Goff 
Fi:deral Trad.: Commission 
Nllrtheast Region 
On.: Buwling Grccu. Suire 318 
'l\l!W York, ;-,:y 1000.:J 
Tel: t2121 Gtl7-J829 
Fnx: (212) 607-2822 
Email: dlubr.:tzky@lkgov 
Ema.ii:· scliacnsavv<twnftc.gnv 
Fmuil: kgofli:.nlic.go~ 

FOR DEFENDANTS: 

_}~ ~~:~~-------· 
Blnir R. J<1ck~on "-.) 
lnvietus Luw. P.C. 
751 E. Quality Drivl.!. Suite 101 
:\mcrir.:un Fork. Utnh 84003 
Tel. (883) 3:19-8550 
Dluir@lnvicluspc.crnn 

Dnte: 

('01.TNSEL for Top ShclfMark..:ting Corp., aod Ry:m Hult 

DEFE.:'-ID.-\NTS: 

~ /I .1-- ·· 
-/.:~~.?.!'"_::-:-__ -:, .... 1-'=d'---i-v_·~_f __ ] ______ _ 
l\Y.1tN f !Ul.T f 

l ~.J -I .. -· 
Date: ·-fd..t.J.l..;JJ.. 

lricHvidunlly and u.-; an olficcr of'I op Shell' M:.!rkcting Cnrp. 

Pa~.: 20 or20 



Case 1:16-cv-00206-JSR   Document 11   Filed 01/29/16   Page 21 of 32

eCFR - Code of Federal Regulations 

Attachment A 
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e-CFR data is current as of November 19, 2015 

11Ue 16 ..... _cha pier!-+ Subchap!er C-+ P~.rl 310 

llUe 16: Commerclal Practices 

PART 310-TELEMARKETING SALES RULE 16 CFR PART 310 

Contents . 
§310.1 Scopa of rcgulellons In this part 
§310.2 DalTnfUons • 

. §310,3 DocepUve lelemarl<eUng acts or pracUces. 
§310.4 Abusive telemarketlng acts or praotk:es. 
§310.6 Recorok.eeplng requ!remenls. 
§310.6 Exemptions. 
§310.7 Adlons by stales and private persons. 
§310.8 Fee l'Dr access to the Nallonal Do Nol Call Regislly. 
§310.9 Severabnlty. 

AVTMORtTY:15 U.S.C. 6101-6108 • 

. SDUllCE:.75 FR-48516, Aug. 1!l, ~01Q, ~ l!lh~~ noted. 

t. Back lo Top 

§310.1 Scope of regulations In this part. 

Page~ ofl2 

This part Implements the Telemarketing end Consumer Fraud and Abuse PrevenUon Act, 15 u.s.c. 6101-6108, es 
amended. 

t. Bad< to To·p 

§310.2 Definitions. 

(a} Acquh"ermeans e business organlzal!CJ11, financial lnsUtullon, or an agent of a business organlzadon or flnanolal 
fnsUtullon lhet has authority from an organlzaUon lhet operalas or Ocenses a credit card i;ystsm to aulhorlza merchants lo 
accep~ transmit, or process payment by credit card ttirough the credit card system for money, goods or servlcas, or 
anything else of value. · 

(b) Al/omoy Gonaral means the chleflegat officer of a stale. 

(o) Bii/ing Information means any date lhet enables any person lo access e customer's or donor's account, such as a 
credit card, checking, savings, share or ~lmUar aet:oun~ uUtlty blll, mortgage loan account, or debit card • 

. (d} Col/orldsnllflcatfon se/V/ce means a service that allows a telephone subscsiber lo have lhe lelephona number, 
end, where avaRabfe, name of lhe cal!lng party transmlUed contemporaneously with lhe telephone caU. and displayed on a 
device In or connected to the subscriber's tslephone. 

(a) Canlho/dermeans a person to whom a cradlt card Is Issued or who Is authorized lo use a credit card on behalf of 
or In addUlon to the person to whom lhe credllcard Is Issued. 

• (r) Charitable ccn/rlbutloo means any doneUon or glfl of l)loney or any other thing or valus. 

(9) Commission maans lhe Federal Trade Commission. 

(h) Credit means the right granted by e creditor to a debtor to defer payment of debt or to Incur debt and defer l!s 
paymenl 

(I) Credit card means any card, plate, coupon book, or other cratllt device exlsUng far Iha purpose of obtaining mo~ey. 
property, labor, or services on.credll 

http://www.ecfr.gov/cgi-bin/text-idx?SID=ce12c22dff2bd7b42b60db I 620b83d9b&mc=tr... 11/23/2015 
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(J) C.n;Dil card sales dran means an¥ ·recon1 or evidence of a credit card lransecUon. ·. 
(k) O"sdilaard system means any method or proc:alure used lo process credit card tranncllons Involving credit cards 

. issued °' lcensed by the operator of thal system. 

(Q CUst0/1l8r means any person who Is or may be requted lo pay ror goods or services offered through telemarkeUng. 

(m) Deb~rs11af service mea~s ;ny p.:OSram o·r servicelkpresented, directly or by lmplloaUon, lo renegoUate, selUe, or 
In any way altar the hums of payment or olher lenns of the debt belWeen a person and one or more unsei:ured creditors · 
or debt coDec:tors, lnc:ludlng,.but n·ot Rmlted to, a reducllon In Iha balanr:e, lliterest rate, or fees cr.yed by a person to en 
unsecUred creditor or debt colleator. · · · • . 

(n) Donor means any person sollclled lo !'la~e a charltable conbfbullon. 

(o) ~tabflshed busfnBS~ telatlonshlp means a reJa~onshlp belween a seller and a consumer based on: 

(1) !he consumer's purchase, rental, or fease of the seller's goods or services or a flna nclal transacUoo belween tha 
consumer and saner, within the eighteen (18) month~ lmmedlately preceding the data ofa telemarkellng call; or 

· (2) the consumer's.lnqul,Y or applfcallon regarding a product or service orrered by the seller, within Iha three (S) 
months lmmodlale!y preceding the dale ofa lelemarkeUng call. · 

(p) Fi;ea-fo-pey conversion means, In an offer or agreement lo sell or provide any good~ or services, a provision under 
which a customer recelVe& a product or senllce fer free fur en lnlllal peliod end will Incur an obQgaUon lo pay for the 

.. P~u~t.~r~-~~c~ If he or she does !1ot!Ske~~~U~ ac~Dll ~ ~m:!11 bBfo~ ~en~ ~f lhatpe!1<>d. 

(q) Investment opporll!TJTly means anything, tangible or lntanglblo, lhat Is offered, offered for sale, sold, or traded 
based wholly or In part on representaUons, e~~ express or lmpRed, about pas~ presen~ or fUlure Income, proll~ or 
epp~c:l~Uon. • 

(r) Malarfsf means l!kely to arl'ect a parson'.s cholce of, or conduct regarding, goods or services or a chafllilble • 
contr1bUUon. . . . · .• .. . .. . . . . . · .. . · . · · · · · ·· . ·· . • 

(s) Mere/rant means~ person who Is aulhortmd under a written contract with an acqulrer lo honor or accept credit 
cards, or to transmit or p~ for paymenl credlt card payments, for the purchase of goods or services or a charitable 
amtrlbUUon. · 

(I) Mert:hanl agreement means a wrltlen contract belween e men:hanl and an acqulrer lo honor or accept aedlt 
cards, or ID transmit or process for payment Cll!dlt card payments, ror the purchase of goods or services or a charlliible 
contrlbuUof!_. · . · . · 

(u) NegaUve opUon feature means, In an offer or agreement to sell or provide any goods or services, a provision 
under which.the ouslomel's silence. or failure lo take an afllrmaUve acU0n lo reject goods or services or lo cancel the 
agreement Is lnterproted by the seller e.s aoceplanca of the offer •• 

(v) Ou/bound /o/ephons ca/(maans a telephone call Initiated by a lelemarl<etar lo lnduca the purchase of gooda or 
servrces ortc liollolt a charitable conbfbutlori: . 

. (w) Person means any Individual, group, unincorporated assoclaUon, Dmlled or general partnership, corporaUon, or 
olher.?uslnass entity. . . 

(x) Praacquired account Informal/on means any lnformallon that enables a seiler or telemarklllerto cause a charge to 
be.placed against a customer's or donor's sccount without obtaining the account numberdlreolly from the customer or 
donor during the tslemerl<ellng transactlon pursuant to which the account wlll .be chef~· 

(Y) Prize means anything offered, or purportedly offered, and given, or purportOdly° given, lo a person by chance. For 
purposes of this delinltlan, chance exists If a person Is guaranteed lo receive en llem and, at the Ume of the offer or 
ptirported offer, lhe lelemarkeler does not ldenury lhe sped~c Item that tho person wlU receive. 

• (z) Prtzs promotion mean&: 

(1 ). /!t. sweepstakes or other game o'r chanC2; or 

(2) An oral or written e~pmss or Implied represenleUon that a pers~ has won, has been selected lo rei:efve, or may 
be eUglble lo receive a prize or purported prize. 

(aa) Seller means any person who, In connecUon with a lelemarkellng transa.ctlon, provides, offers Lo provide, or 
arranges ror others to provide goods or services lo the customer In exchange for conslderaUon. 

{bb) Slate means any stale of the United States, the District of Columbia, Puerto Rico, the Northern Marlana Islands, 
and any len'tlory o~ possession of the United Slates. 

http://www.ecrr.gov/cgi-bin/text-idx?SID==cel 2c22dff2bd7b42b60db 1620b83d9b&mc=tr... l 1 /23/2015 
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(cc) Te/emsrlrelermeans any pen;on who, In connection with lelemarl<ellng, lnlUates or receives telephone calls lo or 
(,....,.., " f\ti,.lf"\W'W\r nr """,,,. 

(dd) Te/emarl<sUng means a plao, program, or campaign wh!ch Is conducted lo Induce lhe purchase of goods or 
services or a chartlable contrfbullon, by use of ona or more telephones and which Involves more lhan one Interstate 
telephone can. The term does not Include lhe S!>BcltaUon of sales through tho manlng of a calJllog which: conlalns a writlen 
descrfpUon orUlustraUon of the goods or services offered for sate; Includes Iha business address of the seller; Includes • 
mulUple pags ofwr111en malartal or Bluslralfons; and has been Issued not less frequently than once a year, when the 
person making the soUcltaUon does not 1>ollclt customers by te12phone but only receives calls Initiated by customars In 
response lo the catalog and during.those calls takes ordBIS only without further sollcltaUon. For purposes of the previous 
sentence, the tann •rurthersoncttauon• does notlnclude providing the customarwllh Information abou~ orattempUng lo 
5"0, t!~Y other Itani Included !n the &ame catal~ which prompta~ the customer's call or In a substanlfally slrnllar catalog. 

(ea) Upselling means solk:IUng lhe purchase of goods orservlees feUowlng an lnlllal transacUon during a slngle 
telephone can. The upsell ls a separate lelemarlrellng transaction, not a ccnUnuaUon of the lnlU11l lransacUon. An •external 
upselr Is a sollolblUon made by or on behalf of a sellef different fi'cm the seller In the lnlUal transeotlon, regardless a·f 
whether the Initial tronsscUon and lhe subsequent sollcltaUon are made by the same telemarketer. An "lntamel upselr ls a 
sotfcltaUon made by or on behalf of the same seller as In the lnlUal lransaoUon, regardless of whether Iha lnlUal transaction 
and subsequent soUcltaUon are med.a by the same leleinerke~er. · 

t. Back lo Top 

§310.3 OecepUve tolemarkeUng acts or practices. 

. (a) Ptohlbt1ed deceplivs ts/smarkeUng acts or practices. It ls a deceptive telemasl1eUnn act or.practice and a Violation 
of this Rule for any seller or telemall<eler to engage In the followlng conduct: . 

. (1) Bero~ a ~&lomercoosents to p9f59 ro>g~ds ~services orfared: fal1ng to disclose trulhfU!ly, In a clear eod 
consplcuous·mannar, the fcflewlng malerlal lnTormaUon: 

. . . ~ ~n a setter er talomar1ce!er us~. or !!trects a auslomer.lo use, a ~rfer to lraflsport. payment, the seller or telemarketer 
must malre the dlsdD!IUA!S niqulred by §31D.3(a}(1) before s-..nding a courier lo pick up payment or aulhorfmUon for ptiymenl or 
dlractlng a cuslllmer to have a courter pick up paymonl or aU!horttaUcn for paymenL ln Iha case of debt ruoar nrvlces, Iha seller er 
lelemarkelsr must make the disclosures required by §31 ~.3(a)(1 ) before Ile con&umer C11rolls In an offered pruoram. · 

· (I) The total costs to purohase, receive, or use, end the quanllly of, any goods or services thot era the subject of the · 
sales otrer,llllO · 

DCD For offers of consumer credll prGducis &tJbjecl!o the Trulh In l.Rndlng_Ad, 16 u.s.c. 1 B01 at seq., and Regulallon Z. 12 CFR 
226, compnan12 with the dlsdosure raqulramElllls under lhe Truth In Lending Acl and ReguJaUon Z shall consUlute compUance wllh 
§310.3(a)[1)~) or this Rule. . • . 

(II) AU malerfBI reslttclloos, llmltatlons, or condlUcns lo purchase, 18C&lve, or u&a the goods or seivlc:eS that are Iha 
subject or the sales offer; 

(m) If the seller hes a policy of not making refunds, cancelleUollS, exchanges, or repurchases, a statement lnfonnlng 
the customer lhot th lo ls the seller's pollcy; er, If the seller or lalemarl<elar makes a reprasent:aUon about a refund, 
cancellaUon, exchange, or repurchase polfcy, a statement of all material terms and condlUons or such policy; 

(Iv) In any prim promoUon, the adds or being able to receive the p.-lze, end, If the odds are not calcul!Jble In advance, 
the factors used In calcolallng the odds; lhot no purchase or payment IS requtred to win a prtz.e or lo part/olpete In a prize 
prcmoUon and that any purchase or payment Ylll net Increase the person's chances of ~Inning; and the no-purchase/no­
payment method of pertlelpatlng In the prize promoUon with either lnslnlcUons on how lo parlfclpate or an address or local 
or loll-free tel!!phone number lo wh!th customen; may write or can for k\formallon on how to part!dpate; 

(v) All matetfal costs or a>ndlUons lo receive or redeem a prfz.e that Is the sub)ect or the prize pmmoUon; . . . 
(vi) In the sale of any good& or 681Vlcas represented lo prolect, lnsura, or olhefwlse limit a Cllslomer's liability In lhe 

event of unauthorized use of the ct1alomer'& credit card, the llmlt& on a cardholder's HabDlty ror unauthorfZlld usa of a cradlt 
card pursuant ID 15 U.S.C. 1643; 

(vlQ If Iha offer Includes a negative op!lon feature, all materlal terms and conditions of the negellve opllon realure, 
tnc/udln.01 but not Lmllsd to, the feel that the customer's sccountwlll be charged unless the customer takes an eflinnaUve 
action to avoid the charga(s), the date(s) the charge(s) will be submitted rorpayment. and the speclllc steps the customer 
must take lo avotd the charge(s); and · · 

(vm) Jn lha sale of any debt relier service: 

http://www.ecfr.gov/cgi~bin/text-idx?SID=ce 12c22dff2bd7b42b60dbl 620b83d9b&mc=tr... 11123/2015 
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(A) Iha amount of Ume l\llC1!Ssary lo achieve the represented results, and lo the extent that the service may Include a 
caltlamonl air.tr lo :inv of Illa dl!:lamar'i: emdlicr.: or do bl ec1!1eelon:. lhc limo by which lilo de bl ~lief sorvlca provider wltl 
make a bona Ilda seWement offur lo each of them; · ·· 

(B) lo the extent that the service may Include a seWement offer lo any of the cu~tomer'li credllors or debt coPeotors, 
the amount of money or the percentage of each oulslandln9 debt lhal lhe customer must accumulate befora the debt relief 
service provider will make a bona tide seHJement"off~ to· each of them; · 

(C) lo Iha extant that any aspect of lhe debt rallef selVlca relies upon or results In Iha cuslomer's failure lo ma ks 
Umely payment& lo otedllors·ordebt collectors, that Iha use of the debt relief service wlll lll<e!y adversely affeot the 
customer's cradltworlhlness, may result In the ctJslomer being subject to colleollons or &ued by creditors or debt colleolors, 
and may lncmasa lhe amount of money ~e cuslomer owes due Lo the accrual offeas and lnlsrest; and · 

(D) to the extent that Iha debt rallefservlce requests or 11!qUlrt?S the customer ID place funds In an account at an 
Insured financial lnsUtuUoh, that the customer owns Iha funds held In the accoun~ lhe ouslomermay 1Yfthdraw from lhe 
debt reUef &etvlca at any Ume wllhout penally, and, lf the CtJs!omerwllhtiraws, the customer must recelve an fUntls in the 
accoun~ other than funds earned by Iha debt relief 11ervlce In compliance W!lh §310.4(a)(5)(1)(A) through (C). 

· (2) Misrepresenting, directly or by_ lmplfcatlon, In the sale of goods or services any or the foJlowfng material 
lnfonnelion: . 

(I) The tolBI costs lo purchase, receive, or use, and the quanllty of, any goods or sorvlcos that are the subject of a 

~-0- . . 
. . (II) Any.msterlal:reslrlcUon, llmllslion, or mndltlon lo pun;~~. rei:eflfl!, Qr. u.s.~ g~s or ~ryf~.lllat ?!!! ~e subJeF~ 

_Qf a n!M offw; . · ·. 

· (IR) hly materla! aspect of the performance, efficacy, nature, or cenlral cl)eractE!rl.sUcs of goods or s&Mces that are 
lhesubJe;ct~fas~esoffer; · 

(Iv) Any matelfal aspect of the nature or terms a·f the seler'& retund, cancellaUon, exchange, or repurchase po.llcles; ... . . . . ·. . . . . . . . . . . .. . . . ... : ... ; . . . . . . . . .. 
(v) Any material aspect of a prize promollcn lnoludlng, but not limited lo, lhe odds of being able lo receive a prize, the 

nalllre or velu11 or a prize, or that a purchase or payment Is requff1!d lo Win a prize or lo participate In a prize promollon; 

(vi) Any melerlal aspect of an Investment opportunity lncludlng, but not limited lo, risk, liquidity, earnings potential, or 
p.rtintsblllly; • 

(vii) A rseller's or lefemarketer's ~H!UeUon with, or endorsement or sponsorship by I any person Of government entity; 

(\/DO That any customer needs offered goods or setvlces lo provide prolecUons a cuslomeralreac!y has pursuant lo .15 
u.s.c. 1~4~; . . 

"(be) Any melerfal aspect of a negative opUon feature lncludlng, but not limited to, the ract that Iha customer's account 
will be charged unless Iha customer lakes an amrmaUve acllon to avoid Iha charge'( a), the dale(s) the oharge(s) will be 
submitted l'brpaymen~ and the.sp~clfic steps Iha customer must take lo avoid the charge(s}; or 

.,/ . . . . 
{x) Any material aspect of any debt rellef service, fncludlng, but not llmlled lo, the amount of money or the pe~ntage 

of the debt amount that a customer may save by using such service; the amount or Ume neC1l5sasy ID achieve the 
represented results; the amount of money or the percentage of each outstanding debt that Iha customer mu.Gt accumulata 
before Iha provider of the debt rallef service wlll lnlllate allempls With the customer's credllors or debt collectors or make a 
bona fide offer lo negoUale, setlle, or modify the terms of the customer's debt; the elf"ecl of the service on a cuslomsr's 
credftworlhlress; the elt.!ct of the service on collecUon efforts of the oustcmer's cradllors or debt co!leciors; the percentage 
or numbe~ or a~tomers who allaln lhe rep~nted re.suits; and whether a deb~ rollaf service Is offered or provided by a 
non-profltenUty. . . · 

(3) Causing bllllng Information lo be &ubmltled for paymen~ or collectln.g or aUemptklg lo collect payment ror goods or 
se/Vlcas or a chartlable contribution, directly or Indirectly, without the customor's or donor's express valfllable 
aulhortmUon, except Whl!fl lhe method or payment used Is a credit card GUbject lo prolecllons of Iha Truth In Lencllng Act 
and RegulaUoiiZ, 6111 or a debit card subject to the prolecllons of the Bectronlc Fund Transfer Act end Regulation E. fillZ 

· Such 11uthorfzallon shall be deemed verlllab!e If any of the following means ls employed! 

" 1 Truth In Lending Ad, 16 U.S.C.1601 et .seq .. and RegUla!lan Z, 12 CFR part 228. 

w Electronic Fond Transfer Act. 15 U.S.C. 1693 el Seq .• ant! RegufaUon E. 12 CFR part205. 

· (I} Express written aulhorlzaUon by lha custnmer or donor, which Include$ the customer's or donor's slgneture;ac 

m For purposes of lhls Rl.lle;lhe term "signature• ooall Include an e'eclronlc or dlgllal fonn or slgnelllfl!, lo the elllent lhal such 
form of sl11nalura Is recogrized a& a vePtl s!gnalura under applcable federal law or at;ata C'Olllracl law. 

http://www.ecfT.gov/cgi-bin/text-idx?SID=ce 12c22dff2bd7b42b60dbl 620b83d9b_&mc=tr... l l /23/2015 
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(n) Express oral authottzatlan which Is aUtflo.recorde~ and made available upon request lo Iha customar or donor, 
:ind Iha coe!nmnr'a or donor's ba11k orolhcrbllllng enllty, encl which 2111daneas clearly bolh lhe cut1\omer',. or donor's 
aulhorizallon of payment for the goods or services or cherttable conlrl:>uU011 lhat are the subject of the telemarl<eUng 
lransacUoo and lhe customer's ordonots ret:elptof.aU of the follOWlog lnrormaUon: • 

(A) The number of debits, charges, or payments (If more than one); . . 
(B) The'dn!e(&) the debll(s), charge(s), or paYmenl(s) wlll be submltll!d for payment;. 

(C) The amounl(s) of the deblt(s), cha111e(s), or paymeo!(s); 

(0) The customer'& or donor's name; 

(E) The a.istomar'li or donor's b!lnng lnfonnaUon, ldenUfied with sufficient specificity such that lhe customer or donor· 
understands Whot accountwlll be.used lo colleot payment for Ille goods or services or. cher11able conlslbulfon that are !he 
subject of the 1.elemari<ellng transacllon; . · · · 

(F) A telephone number fer customer or donor Inquiry that Is answered during normal business hours; and · 

(<3) The date of the cuslomer's or dcinor's oral aulhorlzetron: or 

• (nt) Wrjllen confirmaUon of the transacUon, ldenlltled Jn a clear and conspicuous manner as such on the outside of the 
envelope, sonl lo !he customer or donor via first class mall prior to Iha submission for pnyment of the customer's or 
donor's billing lnformaUon, and that Includes all oflhe fnformatlon contained In §§310.3(a)(3)(Q)(A)-(G) and a clear end 
conspfCuous 11181.ement of the procedures by which the customer or donor can obtain a refund from the seller or 
b!leinetketer or charitable cifgan!Zallori In ·Iha event the coriftrmaUon-fs lriaccuratii; 'provldEid; ~owever, that .lhls means of 
aulhoitzallon shall not be deemed verifiable In Instances In which goods or services are offered In a transacUon Jnvolvfng a 
fre&-to-pay conv~lon and preacqulred account lnformalfon. · 

\ 

(4) Making a faf2 or mls'eadlng statement to Induce any parson tD pay for goods or ssrvlczs or lo Induce a charitable 
conltlbullon. • ' 

(b) Assisllllg snd fac:llllaUng. It Is a decepUve telemarkeUng act or pracUce and a vtolaUon or lhfs Rufe for a person to 
provide SltlslanUal assistance or support to eny &eller or lelemarkeler when that pl!fSon knows or consdously avoids 
knowing that the seller or lelemarl<eler Is engaged fn any act or pracUce that violates §§S10.3(a), (c) or (d), or §310.4 of 
this RUie. 

(c) Q'sd/t card laundering. Except as expressly permllied by the app"caQle credit card system, IL ls a decapllve 
telemarkeUng act or practice and a vlolatlon of this R!Ae for. 

. (1) A men:hant to prasent to or deposit Into, or cause· another lo present to or deposit Into, the credit card system for 
paymen~ a Qlt!dlt card sales dra~ geoeraled by a lelemarkeUng transeCUon that Is not the result of e lelemarl<ellng credit 
card tmnsacUon between Iha ca~holder and the merchant; 

(2) Ally person lo employ, solid~ or otherwise cause a merchan~ or an employee, represenlal!llE!, or agent of the 
merchant, to present tD or deposit Into the credit card system for payment, a audit card sales draft generated by a . 
lel~markeUng lransacUon lhalls not the result of a lefemarkeUng credit card transacUon between the card holder and the 
merohan~or 

(3) Ally person to obtain access to Iha credit card system through the use of a business relaUonshlp or an affillaUon 
with a merdlanl, when such access Is not authorized by lhe merchant agreement or the appllcable credit card syslem. 

(d) Prohibited deceptive acts or pracUces In Iha soflcl/atfan of charitable conlrtbuUons. It Is a fraudulent charllable 
sol!cft;Uoo, a docepUve lelemarkatlng act orpractrca, and a vlolaUon of lhls Rule for any telemarketer solldUng charitable 
col#lbut/Dns lo msreprasent, dlrecly or by lmplloatton, any of the following metsr!af lnformallon: 

(1) 1he nature, purpose, or mlsslC!n of illlY enllty on behalf of which a charitBble i.:ontrlbutlon Is being ~uested; 

(2) That any chatllable rontrlbuUon Is lax deducilble In whole or In part; 

(3) Tha ptupose forwh!ch any charitable conlrlhullon wm ba used; · 

(4) The pert:entage or amount of any charila.ble contribution that wilt go to 11 charitable organlzallon or lo any 
parUcular11harltable program; 

-(5) Any malertal aspect of a prtze promollon Including, but not l!mlled to: Iha odds of being able lo receive a prize; the 
nature or value of a prize; or that a charitable contrlbu~on Is i:aqulred to win a prfze or to partlclpale In a prize promo~n; or 

(6) A charlleble organlzaUon's or lelemarketer's amnaUon with, or endorsement or sponsorship by, any person or 
government entity. · · 
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§310.4 Abusive telemarkeUng acts or practices. 

(a) Abusive conduct generally. It Js en abusive telemarkeUng act or pracUce and a vlolaUon of th~ Rule for any seller 
or lelemaraater to engage Jn Iha following conduct 

(1) Threats, lnUmldaUon, or lhe use of profane or obscene language; 

(2) Requesting or receiving psymenl of any fee or consideration for goods or services represented lo ramova 
derogatory lnfonnaUOfl from, er Improve, a person's credit history, credltrecon:I, or credit rating untJI: • 

(I) The lime frame In which the 6'8ller has represented all of the goods or seivli:es will be provld11d lo that person flas 
expired; end · 

(R) The sailer has provided lh~ parson with documenlaUon In the furm of a consume~ report from a consumer 
reporllng agency demonslrallng th et the promised results have been acf\Jeved, such report having been Issued more than 
she months afler the rmulls ~achieved •. Nothing In this Rule should be conslnled to effect Iha requirement In the Fair 
Credit Reporting Act 15 U.S.C. 1681, lhala consumer report may only be obll!lned for a speclfied pennlsslble pµrpose; 

(3) RequesUne orroc:eMng paymentofeny fBe or consideration from a person for goods orssnvlces rep11!Sentad lo 
recovar or otherw{se asslat In Iha return of money or any other llem of value paid ror by, or promised to. that person In a 
previous lelemarkeUng lransacUon, until seven (7) business days alter &Uch money or other Item Is delf11ared lo lhat 
person. This p1t1~lon shall not apply tc:i go~s or services provided to a person bye ncensed attorney; 

(4) RequesUn~I or receiving payment of any fee or consfderallon In advance of obtaining a loan or other extension of 
credit when Ute seller or telemarketer has guaranteed. or rap resented a high lllrellhood of success In ob!alnlng or arranging 
a Joan.or other BlClsnslon of audllf<!r a pecsoni · I 

(5)(1) Requeslng or receiving payment of any fee or conslderatlcn for any debt rallcf seJV!ce unUI and unless: 

. (A) lhe sailer or telemarketer has nmegotlated, seWed, reducerl, or olhe1wlse altenu:! the terms of at leasl one debt 
pursuant to a selUemcnl egreamen~ debt management plan, or other such vand conlraclual agreement executed by the 
customer; 

(B) Tue customer has me1de at least one payment pursuant lo lhat setuementegreement debt management plan, or 
olhe~ vaUd contractual agreement between lhe customer and th~ credll~r or debt collector; and 

(C) To the exte'nt Uta.t debts
1 
enrolled in a service are renegoUated, setUed, raduced, or olherwlso altered rru:fMdualiy, 

the fee orcornilderaUon either. . · · 

(1) Bears the same proporUonel relat(o~shlp lo the total fee for renegollellng, setU!ng, reducing, or altarfng the terms 
of the entire debt balance as the lndl\lldual debt amount bears lo the enllre debt ampunt The Individual debt amount and 
the entire debt amount are those owm:l,at the time the debt was enrolled In lhe,servlce; or 

(2) Is a percenlBge of the amount saved as a result of the ranegoUaUon, setUement reduoUon, or altaraUon. The 
percentage dlarged cannot change from one lndMduaf debt lo another. The amount saved Is Iha dl!Tert!nca between the 
amount owed at the time the debt was enrolled In the service and Iha amount actually paid to satisfy the debl . . . . .. 

(R) Nolhlng In §310.4(a)(5)(1) prohibits reque&Ung or requfrlng the customer lo place runds In an ea:ount to be used for 
the debt rellafprovldats rws and for payments ID credllors or debt coUeciDrs In ct1nnecllon wllh the renegoUaUon, 
set!lement reducllon, er other allerallon of Iha lenns of payment or other terms of a debt, provldad that 

(A) The runds are hefd In an account at an Insured financial lnslltutk>ni 
I 

{B) The customer owns the ftJnds held In the account and Is paid ace.rued Interest on Iha account If any; 

. (C) The enUty admlnl6let1ng the account Is not owned or a:introlled by, or In any way·amialad with, the debt rener 
sesvlc:e; 

(0) The enUty admlnlsler1ng the account does not give or accept any money· or other compensellon In exchange for 
referrals of business lnvoMng Iha debt renaf service; and 

(E) The customer may withdraw rrom the debt rellef ~ecvlce at any Ume w~oul penalty, end mus\ receive all funds In 
the account:, other than runds earned bY. lhe debl relief service In compliance with §31D.4(a)(5)(1)(A) through (C), within 
seven (7) business days of the customer's request · 

(6) Dtscloslng or receiving, for oon!i(deraUan, unencrypled con.sumer account numbers ror use In lelemarkeUng; 
provided, however, lhat this paragraph shall not apply to the disclosure or receipt or a customel's or donor's bllRng 
Information ID process a payment for goods or services or a charllable conh'fbuUon pUl'Suant to a transacUoni 

. . 
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{7) Cau&lng blllng lnfonnallon to be submitted for payment, d!reclly or lndlreGUy, without the express ln!'onned consent 
of tho euclomnr er dDrier. In any lalamarlcetrag lr.!n-omellon, the cell!!r or lclemnrilolar mu::l obtain lho ~rB!i!i lnfurmed 
consent of lhe customer or donor to be charged for the goods or services or cherltabla conlribuUon and lo be charged 
using fte ldenUlied account. In any le!emarkel~ transaction Involving preacqulred account lnfoJTllatk>n, lhe requirements . 
In paragraphs (e){7)(1) through (11) of this section rnust be met lo evidence express Informed consenL · 

(I} In any !elemarkeUng lraOSBcUon Involving preacqulred account lnftlrmatlon and a frae-krpay conversion feature, 
!he seDer or telemarketer must: · 

(A) Obtain from Iha aJs!Dmer; st a minimum, the last four (4) digits of the account number lo be charged; 

{B) Obtain from the cuslomer his or her express agreement lo be charged for Ille goods or services a~d io be charged 
using lhe account number pursuant lo paragraph (a)(7)(1}(A) of lhls section; and, . . 

(C) Maka and maintain an audio reco_rtllng oftha enUre telemarlleUng lransaollon. 

(U) In any other talemarkatlng transaction lnvolvlng preacqulred account lnfonnaUon not dascrlbed In paragraph (a}(7) 
Q) of this secUon, the seller or telemar1<elar must · · 

(A) Al a minimum, ldenllfy lhe account to be charged with sufficient speclftolty for Iha customer or donor lo uniferatand 
what accountwnt be charged; end 

(B) Obtain from the customer or donor his or her express agreement t.o be charged for the goods or servlc:es and lo 
•· be charged using lhe account number ldenUfied pursuant lo paragraph (e)(7)(11)(N of this secUon; or 

. (8) Fallng ID transmit or ca\15e lo bs"transmltted tne telephone number, and, when made available by the; 
lelemarketer'& confer, lhe name of the telemarketer, ID any caller kientlllcallon service In use by a recipient of a 
te!emarl<utlng aill; provided lhat It shall not be a vlolaUon ID subsUtule (for the name and phone numtier used In, or blUed · 
for, makkig the call) the name of lhe seller orcharitabl~ organlzaUon on behalfofwhk:h a !elemar1<':Ung call Is pieced, and 
Iha seler'l; or charttable.organlzallon's customer or donor service telephone number, Which Is answered during regular 
business hours. · · 

· (b)'Psltem of calls. (1)-llls an abusive telemarketing actOl"practlce and a vloletlon oflhls Rule fora telemarketa"r to 
engage In, or for a sener to cause a telemarketer lo engage In, the followlng coniiuct 

(I} causing any telephone to ring, or engaging any person In telephone convorsaUon, rapealedly or conllnuously with 
Jntant t.o annoy, ·abuse, or hara&·s any person 11t the called number; . 

(11) Denying or Interfering In any Wfrj, dlrecUy orlndlrecUy, with a person's rtJht lo be plaCl!d on any registry of names 
and/or le!ephone numbers of persons who do not wish lo receive outbound telephone calls e&labllshed lo COf!!PIY with 
§31DA(bX1}(111); · • · ·. . · 

(JU) lnlUallng any outbound lelephon~ cad I.a a person when: 

(A) That person previously has slated. that he or she does not wish to receive an outbound lalephone caU made by or 
on behalf of the sellerwhose goods orsen1h:;es are being offered armada on behalf of Iha charltabla organlzaUon for 
which a charllable contribution Is being soDclled; or · ' · 

(B) That person's telephone number Is on the "do-not-calr reglslry, malnlBlned by lhe Commission, of persons who do 
not wish lo rooe!Vooulbound lelephone calls lo Induce Iha purchase of goods orsB1Vlcss unless lheselfer. 

(I} Has oblalned the express agreeme~t, In wrlUng, or such person IO place calls I.a that person. Such written 
agre!!l"ent shall clearly evidence su.ch person's aulhonz.aUon that calls made by or on behalr of a speclfto party may be 
placed to that person, anti :shaD Include the telephone number I.a whloh the calls may be placed and the slgnatura664 of 
that parson; or · · 

114 For p~ of lhls Rule, the term "$fgnatura• shal ~an eleclronlc or df11na1 form of signature, to the extent lhat such 
rorm ~a!gnallln! Is recognized as• valkl slgnaluta under applicable federal law or state canlract law. 

(I} Has an established business relatlonshlp wllh such pen;on, and lhat pinon has not staled lhat he or she does not 
wish lo recslve oulbound 121ephone calls under paragraph (b)(1 )(IR)(A) of lhls secllon; or 

. (Iv) Abandonlng any outbound telephone caU. An outbound telephone call ls •abandoned" under this secUon If a 
person answers It and lhe lelemild<etsr does not connect the call lo a sales representaUve Within two (2) seconds of the 
pen;on's completed greeting. 

(v) lnlllaUng any oulbound telephone call that delivers a prereconied message, other than e prerecorded message 
parmllled forcompllance with the~· abandonment safe harbor In §310..4(b)(4)(ffi), unless: 
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(A) In any such call lo Induce th.a purchase of any good or-service, the seller has obtained from the rsclplan~ of lhe 
c:ill on QXOrQCt :innmmgnl In wrlllna. that 

(Q The seUeroblalned only11fter a cl:rar and conspicuous disclosure that Iha purpose of the agreement Is to authorize 
the seller lo place prerecorded calls ID such person; 

01) The seller obtained wJUtout requiring, directly or lndlreclly, that the ag~ment ~e executed as a condlUon of 
purchasing any good or service; 

•(Ill) Evlden~ the wllllngness of the recipient of the call to recel11e calls lhat deliver prerecorded f!19Ssages by or on 
behalf of a sP!'clfi~ seller; and 

(Iv) ti:ic!udas such·person's telephone number and slgnalure;GIJS and .. . 
&e.s For purposes of this Rule, Ille term "signature• shall Include an ele.ctronlc or d!gltal form ofsl11nalure, to Iha exlent that such · 

form of sfonalllre Is .recognized as a valld signature under appOcablo federal law or slata oonlract law. 

(B) ,In any such call to Induce lhe purchase of any good or service, or to· Induce a cherttable conlrlbutlon ff9m a 
member of, orpre11lous donor to; a non-profltoharitable organlZBUon on whose behalf the call Is made, the seller or 
telemarketer: · 

(Q Allows Iha telephone lo ring for atlaast Jilleen (15) seconds or four (4) rings before dlsconneclfng an u.nanswered 
can; and .. 

(R) Within two (2) seconds aller the completed greeting oflhe person called, plays a prerecord!!d message that . 
prompUy provides lhe dlscliisures requfri!d bf §31D.4{d) or (e), followed lmmedlalsly ~ya dlsclosura of ona or bolh of the 
folh:~Wl':'Q: . . . 

. . 
(A) In the case or a cell that could be answered In person by a consumer, !hat the person called can use an 

eulomalsd lntsractlve voice and/or keypress-acUvated opt-out mechanism to assert a Do Not call request purauent to 
§31 D.4(b)(1 )(lll)(A) at any tme during the massage. The mechanism mUst . . . 

(1) AutamatJcally add Iha number called lo the seller's enUly-speclftc Do Not Cell Hsi; 

(2) Once f!w~ked, Immediately disconnect the call; <Jnd 

(3) Be aval.lable for use et any .Ume during the message; and 

(B) In the case ofa call that could be ansWBi'ed by an answering machine orvolcamaQ service, thatthe.person called 
can use a tolHree lalephone number lo assert a Do Not Call request. pursuant to §S1D.4(b)(1 )(On(A). The number provided 
must cqnn~~ directly lo an automated lnteracUve voice or keypress-acUvaled opt·out mechanism that . . . . . 

(1) AUlomaUc:ally adds the n~bercalled to the sellers enUly-speclfic Do Nol Call llst; 

. (2) lmmedlalsfy thereafter disconnects the call; and 

(3~ Is eccesslble et any Uma throughout the duration of lha telemarketlng .campaign; and 

011) Compiles with ell other requirements oflhls part and other appllcable federal and stale Jaws. 

(C) Any call that complies with all applicable requirements of this paragraph (v) shall not be deemed lo violate §310.4 
(b)(1 )Qv} of this part .· 

(0) This paragraph (v) shall not apply to any outbound telephone call that delivers a prerecorded healthcare me&sage 
made by, or on behalf of, a covered enUty or ljs business associate, as those lenns ere defined In the HIPM Privacy Rule, 
45 CFR 160.103. 

(2) It Is an abus!Ve telema1keUng act or praoUce and a vlolallon of this Rute for any person lo sell, rent, lease, 
purchase, or use eny Ost established lo comply with §310.4(b)(1)(Rl)(A), or maintained by the Commission pursuant lo 
§310.4(b)(1 )(Ul)(B), for any purpose except compllence with the provisions of this Rule or otherwise to prevent telephone 
calls to telephone numbers on such lists. 

(3) Aeellerorlalemarl<eter wlll not be Hable rorvlolallng §310.4(b)(1Xll) and (Ill) lfllcan demonstsals that, as part of 
the seller's or te!emarketer's rouUne business practlce: 

(I) It has established and lmptemented wrlllen.procedures lo comply with §310.4(b)(1)(11} and (!TI); 

(0) II has !rained Us p91Sonnel, and any eoUty assisting In Its compliance, In the proc~ures es!Bbllshed pursuant to 
§a10.4(bJ(3Hn: 
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(ID) lhe seller, or a lelamarkeler or another person aoUng on behalf of the seller or chartlabfo ocganlzaUon, has 
m:ilnt:ilnRl1 :inrl rPr.nmAd :i ll&t nf IQl~one numben; lhe seler or ch~rfrable om~nlr.ilkln m~y not conldct. In comolliUlC2 
with §310.~(b)(1 )(IR)(A); · 

· (Iv) The seller oro telemarketer uses e procass to preventtslemarkeUng to any telephone number on any Ost 
eslabllshed pursuant lo §31D.4{b)(3)(11J} er 310.4{b)(1)Qn)(B), employing a version of the "do-not-call" regtsby obtained 
from the Commission no more than thirty-one (31) days prtor lo the date any call ls made, and maintains records 
doatmenling this process: • . . 

(v) The seller or a telemarketer or another person acUng on behalf of the seller or charitable organization, monitors 
and eoron:es compllancc With the proc:aduras eslabllshed pursuant ID §31D.4(b)(3)(1); and · ..J • . . . . 

(vi) AryY &Ubsaq_uentcall olheiwlse vlolaUng §310.4(b)(1)QI) or{lll) Is the res~ltoferrcr. 

(4) A senar orlclemarkater Will not be llable for vlolaUng §310.4(b)(1)(1v) If: 

. (I) The seDer or l.elemarkeleremploys technology lhafensures abandonment of no more than three (3) percent of all 
calls answered by a per.;on, mea&ured over the duration of a slngle calling campelgn, If less than 30 deys, or scperalely 
over each su~slve 3~ay perfod or porUon thereof that the campaign ~onUnues. . 

(II} The seller or Lelemarla!ter, ror eech telemarl<etlng call placed, allows the lslephone to ring for el least nneen (15} 
seconds or four (4) rfngs befora dlsconnectlng an unanswered cull; · 

· {DI) llVhenevar a sales represents Uva Is not avalable to spsak with the person answerlng the can within two (Z) 
seconds aller the.person's ciompleted greellng, the selk!r or lelemarl<eter prompUy plays a reCOld4;!d message that stales 
·Iha ·na.ins iiiil~!Ophone 'number or the Seller on ·whose bahiilf Ui9 cairwsii' plei:edlllill; and . ·• .. · · 

111111 Tills pn>'llslon does nol allec:t any seller's or tetemerkeler's obUgaUon. lo comply with 111levant atoll and federal laws, · 
lnckJdlng but not llml!ed lo ~a TCPA, 47 U.S.C. 227, and 47 CFR part 64.1200. · 

(Iv) Tue seller or lelemarkeler, In e~rtfance with §31 Q5(b)-{d), relalns records establishing compliance with §3~ 0.4 
(b)(4)(1}(111). . . . . . - . . 

. . . . I . 
(o) CBflk>g lime reslriclbns. Wlhout lhe prfor consant of a person, It rs an abuslva telemarkoUng act orpracUce and a 

v/olaUon of this.RUie 'for a telemarlceter lo engage In outbound telephone ca.Os lo a person's re&ldence at any lime olher 
than batwee~ a:_oo a.m. and e:oo p.m. lacsl Ume at the called person's locaUon. 

(d) RBqulred oral disclosures In the sale of goods or servfc;es. It Is an abusive telemarkeUng act or pracllce and a 
violation of this.Rule for 11 telemarketer In .en outbound telephone call or Internal or ext.emal upsell to Induce the purcltase 
of goods or seivtces to ran to disclose trulhf\.tlly, promptly, and In a clear and conspicuous manner to ihe perilon receiving 
the call, the foll~lng lnfcnnatlon: 

(1) Tue ldenUty or the seller; 

{2) That the purpose or the call ls ID sell goods or s2rvlces; 

.(3) The.nature of the goods or secvfces; and 

(4) Tuatno pun:liasc or payment Is necessary lo ba able lo win a prfZB .or partldpate In e prtz:e promoUon If a prtza 
promollon Is offered and that any purcha51! or payment wnt not Increase lhe person's chancas of winning. This dlsctosura 
must be made before or In coojunctlon with the descrlpUon 6f the prize lo the person called. If {equesled by that person, 
the lelemarl<elar mu&t dlsclase the no-purchaselno·peymenl entry method ror Iha prfze promoilon: provided, haNever, 
Iha~ In any Jntsmal upsell for the sale of goods or services, lh.e seller or lelemarla!ter must p1t1vlde the disclosures Dsted In 
this section onlY ID the extent that the tnfonnaUori In the u~~ll dllfecs from the disclosures provided In the lnlUaJ · 
!elemerl<eDng transacUc:ii. 

{e) Required oral dlsclasures In Charllable so!lcllalfons. It ls an abusive IElemarl<ellng act or practice and a vlolaUon of 
this RUie for a lelemarketsr, In an outbound telephone call la lndoi:e a charllable conlrlbuUon, to fan to disclose truthfully, · . 
prompUy, and In a clear and conspicuous manner lo the person receiving the call, lhe followlng lnformallon: · 

, (1) The ldanUty of the clrarllable o"-19nlzallon on behalf cf which lhe request Is being made; and 

(2) That the purpose of the caG Is to sollcll a charitable contrtbuUon. 

J75 FR 4B51B, Aug. 10, 2010, as amended al 76 FR 58716, SepL 22, 2:011) 

t ~ck lo Top 

§310.5 Recordkeaplng requirements. 
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(a) Ariy seller or lelemerketer shall keep.'rnr a periotl on4 months from Iha date lhe record I; produced, the.following 
l'Pr.orrlc niblfnn tn 111: l*rn~rla:>lnn :ir.lfllllies: · · · · . 

(1) AD substanUelly different edvertfsfng, brochures, IBl~arkeUng scrlpls, and promollonal malerials; 

(2) The name and last known address of each prlz.e recipient and lhe prtzS awarded for prfzes lhalare represented, 
dlreo~y or by lmpllcaUon, to have a value of$25.00 or more; · 

(3) The name and last knaWn address of each customer, lhe goods or services purchased, the dale such goods or 
services were shipped orprnvlded, and the alT)?Untpald by the customer for the gqods or swvlces;1157 . . . 

m Forolfen; ofamsumermdllproduct.& sub]ec;l to the Truth In Lending Ai:t, 15 U.S.C. 1601 et11eq .. und Regulation Z, 12 CFR 
22.8, comp!lanco with tho rocortlkeeplng raqUfrum~ts under Iha Truth In Lending Act, and ,ReGulallon Z. &han consUlule compliance 
with §3' o.~(a).{3) or lh15 Rule. · · · . • 

(4) The name, any fictlUous name used, lhe last known home add~ and telephone number, and the Job Ulle(s) for 
all ctJmint and former employees dlrec:Uy Involved Jn lelephone sales or sollcl!al!ons; provided, however, that If the seller 
or lelemurl<el« pennlls fJctlllous names lo be used by employees, each RcUtJous name musl be traceable to only one 
speclRcemp!oyee; and · 

(5) All verifiable author1zaUons or records of express Informed amsant or exprass egruement rcqlllrnd lo be provided 
or racellled under lhls Rule • 

. (b) A seller or telemarketer may !reap Iha records requfred by §~1 D.5(a) In any form, and In Iha same manner, fonnat. · 
or p~ce ~ tfloy k.l!IP 11µc:_I) ~co~~.ln ~li'.?rplH<UY "°~of business. Failure lo ~eep all records required by §31.0.S(a) 
shall be a vtolallon of this Ru'e. · . " .. • · · .. - .. .. · · · · ·.- · · -. . .. 

(c) The senerand the telemaJ11eler caJUng on behalf or the seller may: by wrillen agreement aUocate responstblllty 
between lhemsetves for the recOJPkeeplng required by lhls Section. VVhen a BBllar and telemarketer have entered Into 
such an agreement Ute lenne or that agreement shall govern, and the seller or tslemilfkeler, as the case may be, need 
not keep recoros lhat duplicate those of lhe other. If the agreement Is unclear as lo who must malnlaln·any required record 
(s), or If no such agreement e»sts, the seHer shall be re5ponslble for complying wl!h §§~10.5(!1)(1)-{3) and (5); the · 
tel~rnarl<eltlr shall be responsible for complying with §310..5(a)(4 ). · · 

(d) Jn the event of any dlssolullon or termination or the selJe(s or telemarkaler'& business, the principal of that seller or 
telemerkeler shall maintain all rucords as required underlhls section. In the avant of any sale, assignment orolher 
change Jn ownership or the selle(s or telema111ete(s ~uslness, the successor business shall matntsln all re~rds required 
under this secUon. · · · 

+. Back to Top 

. §310.~ Exernpl:lons. 

(a) SollcllaUons to lndu~ charttable contnbutlons via outbound ~hone calls are nol covered° by §310.4(b)(1)(Ul)(B) 
of lhfs Rule. · · 

· (b) ihe· followlng acts or pracUces are exempt from this Rule: 

(1) The sale or pay-per-call services subject to the Commission's Rule enUUed ~rade Regulation Rule Purauant lo lhe 
Telephone Disclosure and Dtspula Resolution Act of 1992, • 16 CFR pert 308, provided, however, that this exempllon does 
not apply lo the requlrenrents of §§310.4(~)(1), (a)(7), (b), and (c); 

(2) The sale of franchises subject lo the CommlSslon's Rule enUUed "O!.sclosure 'Requirements and PrOhlblllons 
Concerning Frandllsl~," rFranchlse Rule")·16 CFR part 436, and lhe sale of business opportunlllas subject lo Ille 
Commission's Rule enUllad 'Olscbpure Requrements and Prohlbllkins Conaemng Bllihess Opportl.rlftles, • reustiess 
Opportunity Rule116 CFR part 437, provided, howaver, lh!lt this exempUo~ does not apply lo the requirements of 
§§310.4(a)(1), (a){7), (b), and (c); . 

(S) Telephone calls In which Iha sale of goods or services or charltab:S sollclteUon Is not completed, and payment or 
authorfzaUon of payment Is not required, unUI after a race-to.race sales or donal!on prasenlaUon by the sel!er or charl!able 
organlzaUon, provfded, however, that this exampUon does not apply lo the requirements of §§S10.4(eX1), (a){7), (b), and 
~ . 

(4) Telephone calls Initiated by a customer or donor that are not the result of any sollcltaUoo by a seller, charitable 
organization, or talemarketsr, provfded, however, thal lhls exempllcn does not apply to any Instances or upselllng Jnduded 
In such talepl\one catli;; -

(5) Telephone calls In Illa red by a customer or donor In re'ponse lo an adverllsemenl through any medium, other than 
dlruc:t mall soDcltaUon, provfdad, however, that this exemption does not apply lo cells Initiated by a customer or donor In 
response to an advertisement ~lattng to Investment opportJJnlUes, debt relief services, business opportunlUes other than 

littp://www.ecfr.gov/cgi-bin/te>et-idx?SID=ce 12c22dtf2bd7b~2b60dbl 620b83d9b&mc=tr... 11123/2015 



Case 1:16-cv-00206-JSR   Document 11   Filed 01/29/16   Page 31 of 32

eCFR-Code of Federal Regulations Page 11 of12 

busfness arrangements covered by the Franchise Ru!e or Business Opportunity Rule, or advertisements lnvolvlng goods 
or 1:1m1leru: da~orlbed ln !i!i310.3(a)(1)(v0 llrl1D.4{:i)(2)-{4): ot lo MY illi:lmleea of Ups:C31ill'IO lne1Udnd In cueh lcl"f'hona 
calls; 

(6) Telephone calls Initialed by a customer or donor ln response to a direct man sollcltatlon, Including so!lcltaUans via 
the U.s: Postal Service, facslmlle transmission, electronic mall, end olherslmllarmethods ofdalluery In which a sollcllatron 
Is directed lo speclftc address(es) orpel3on(s), that clearly, conspicuously, and truthruJly discloses all material lnformellon 
listed In §310.3(a)(1) of this Rule, for any goods or services offered In the dlreot mall,sollol!allon, and lhalcontalns no 
material misrepresentation regarding any !tam contained In §310.3{d) of lhls Rule ror any requeslad charitable 
ccntributlon; provfded, however, that lhls exemption does·not apply lo calls Initiated bye customer In mponse to a direct 
maU sollcl!aUon relatlng lo prtze promoUons, lnve.slmenl opportun!Ues, debt relief services, buslne£s opportun!Ues other 
than business arrangements covered by the Franchise Rule or Business Opportunity Rule, or goods or oorvlces described 
In §§310.3(a)(1)(v0 or310.4(a)(2)-(4): or to any li:istancss ofupselllng lnduded In such telephone calls; and 

(7) Telephone calls between a telemarketer and any bUslness, except calls ta lnduca the retall mle of nondurable 
of!lce orcleanlng supplles; provided, however, that §310.4(b)(1)(nQ(B) and §310.5 of this Rule shall not apply to_selleni er 
teleinart<eters of nondurable omce or cleaning supp lies. 

t. Baolt to Top 

§310.7 Actions by smtes and prlvata persons. 

(a) Al1j attorney generci! or olher of!jcar of a slate authorized by Iha stale to brtng an action under the Telemarketlng 
and Consumer Fraud and Abuse Prevention Act and any prlVate person who brlngs an ecUon under that Ad, shall serve 
wrll!En nollce of !ls action on the Commission, .If feasible, prlor to Its Initiating an action under .this ~ule. l}le nolk:e sttalj ~e 
sent lo tha Offlce oftha Dlrectiir, Bureau of Consumer ProtecUon, Federal Trade Commission, Washington, DC 20580, 
and shall Include a copy of. the state's or prlvete person's complaint and any other pleadlngs to be med wllh the court If 
prior notice Is not feasible, the slale orprtva!~ person sl)aU serve the Commlsslon with the required notice Immediately 
upon lnsUluUng lls action.· · · 

. (b) Nothing contained In this Sectlon shall prohibit any aUomey ,general or other authorized stale official from 
proceeding In star.B court on the basis of an alleged uJolaUon of any_ cMl or crtmlnal statute of such state. 

t. Back to Top 

§31 D.8 Fee for access to the National Do Not Call Raglstry. 
' . 

(a) lt)sa .v!olaUon of this Rule for any sellarlo lnlUale, or cause any telemarketer lo lnlUate, en outbound telephone 
call lo any person whose telephone number Is within a given area code unless suoh seller, eltherdJrectly or lhrough . 
another person; 'first has paid the annual fee, required by §31 O.B(c), for access to telephone numbers within that area 
code that ere Included In lhe NaUonal Do Nol Call Registry maintained by the commission under §310.4(b)(1)(ffl)(B); 
provided, however, that such payment Is ncit necessary If the seller lnlllates; or causes a lelemarkeler lo lnlllale, "calls 
solely'lo persons pursuant to §§310.4(b)(1)(0ij{B)(Q or (II}, and lhe seller-does not access the NaUonaJ Do Not Call 
Registry for any other purpos17 . · 

(b) It 16 a vlolallon of this Rule tor any telemarketer, on behalf of any seller, to lnHlale an oulbound telephone call'to 
any per.ion.whose telephone number ls wllhln a given area code unless that seller, eltherdlracUy or through another 
pen;on, nist hes paid the annual faa, required by §310.B(c), for aa:ess lo the telephone numbers Within lhaterea code Uiat 
are lnoluded In the NaUonal Do Not Call Registry; provided, however, lhatsuch paymentls not necessary If ths seller 
lnlUates, or cause11 !l telemarketer lo lnlUal.B, calls solely to persons pursuant lo §§310.4(b)(1)(ffi)(B)(Q or (D),and lhe seller 
does not.access the Nallonal Do Not.Calf Registry for· any other purpose. · " 

(c) The annual fee, which must be paid by any person prfor to obllllnlng access lo the NaUonal Do Not Call Registry, 
Is $60 for each area code of data accessed, up to a maximum of$16,4B2; provided, however, that there shall be no 
charge lo any person for accessing the flrst1ive area codes of data, and provided further, that there shell be no charge to 
any parson engaging In or causing others to engage In oulbound telephone calls lo consumsn; and who Is accessing area 
codas of data In Um NaUonal Do Not Call Registry If the person Is permllled lo ae&es&, but Is not required to access, the 
Nallonat Do Nol Call Reglsby under lhls Rule, 47 CFR 64.1200, or any other Federal regulation or law. Any person 
accessing the NaUonal Do Nol Call Reglstsy may not partlclpale In any arrangement to shara the cost of accessing the 
reglsl!y, locludlng any arrangement with any telemarketer or sBNlc:e provider to dMde the costs to access Iha registry 

· among various clients of that telemerkeler or service provider. 
. . 

(d) Each .person who pays, either directly or through enolher person, the ann~al fee set forth In §310.B(c), eech 
person excepted under§31D.B(c) from paying Iha annual ree, and each person excepted frcm paying an annual fee under 
§310.4(b)(1 )(ITT)(B), win be provided a unique account number that will allow that person to access \he reglally data for the 
selected area codes at any time for the twelve month period beginning on the first day of the month ln which the person 
paid lhe fee ('lha annual perto0•). To obtain access le addlllonal area codes of data during the first six months of the 
annual period, each person required lo pay the fee under§310;B(c) must first pay $60 for each addlllonal area code of 
data notlnlUaDy selected. To oblaln ace;ess la addlUonal area codes of data during the second slx monlhs of the annual 
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period, each person required to pay the fee under §310.B(c) must first pay $30 for each addltronal area code of data not 
lnltlallv se!l!atad. 1119 p:iyment or lhg ::iddltlonal ree wlll pQCTTllt the person lo a~ Iha :iddlHon::d ama codru; of d::itti Far 
Iha remainder of the annual period. ..· 

(e) Access lo the Na
0

Uonal Do Not Call Registry ls l!mlted to telemarketers, sellers, others engaged In or causing 
others lo engage In telephone cells to cqnsumers, service provldB!S.acltng on behalf of such persons, and any 
government agency that has law enf'oR:Smentaulhorlty. Prior lo accessing the NeUonal Do Not Cell Regfslly, a person 
must provide the ldenUfylng JnronnaUon required by the operator of the registry to collect the ree, and must certify, under 
penalty oflew, that the person Is accessing the reglstJy solely lo comply with the provisions of lhls Rule or lo plherwlse 
prevent telephone calls to telephone numbers on the raglsl/y. If the person ls a~slng the registry on beh!Jlf of sellers, 
that person also must ldenUfy each of lhe sellers on whose behalf It Is accessing the reglsl/y, must provide each seller's 
unique aa:ount number for access lo the naUonel registry, and must certify. under penally of law, that lhe sellers wlli be 
using the 1nrarmaUon gathered.from the reglsby solely lo comply with the provisions oflhls Rule orolheiwJse to prevent 
l!!lephone calls lo telephone numbBn! on tha•reglsl/y. 

[75 FR48616. AU.Q.10, 2010;75 FRli1934, Aug. 24, 2010, as amended at 77 FR 516!17,'Aug. 27, 2012;78 FR 63649, Aug. 30, 
2013; 79 FR 61HB, Aug. 29, 2014) . 
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§310.9 Severablllty. 

The provisions of lhls Rule are separate and severable from one another. If any provision Is stayed or determined to 
be Invalid, Jt;ls the Commission's lnlanUon that Iha remaining provisions shall conlfnue In effecl . 

t Back to Top 

···---------------·-----

http://www.ec·fr.gov/cgi-bin/taxt-idx?SID=ceJ 2c22dff2bd7b42b60db 1620b83d9b&mc=tr... 1 1123/2015 · 


