
 
 

UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

___________________________________ 
) 

In the Matter of     )  PUBLIC 
) 

LabMD, Inc.,      ) Docket No. 9357 
a corporation,     ) 
Respondent.      ) 

)    
___________________________________ ) 

 
RESPONDENT LABMD, INC.’S MOTION TO STRIKE  

TIVERSA HOLDING CORP.’S “NOTICE OF INFORMATION”  
  

On or about October 14, 2014, Tiversa Holding Corp. (Tiversa), attempted to file a 

document styled “Tiversa Holding Corp.’s Notice of Information Pertinent to Richard Edward 

Wallace’s Request for Immunity” (Notice) with the Federal Trade Commission’s (FTC) Office 

of the Secretary.  Tiversa apparently hand-delivered the Notice to the Court and then circulated it 

in a mass email.  See Exhibit 1; Notice, Certificate of Service.  The certificate of service signed 

by Tiversa’s counsel, Jarrod D. Shaw, stated that he had served a copy of the Notice by 

“electronic mail” on LabMD, Inc.’s (LabMD) attorneys.  Notice, Certificate of Service.  

Contrary to Mr. Shaw’s averment, not one of LabMD’s attorneys was served until October 28, 

2014, when Cause of Action received six paper copies via FedEx. 

Tiversa did not seek leave of Court to file the Notice and FTC’s Rules of Practice do not 

allow Tiversa to make such a filing by right.  Furthermore, Tiversa violated this Court’s Orders 

by submitting unauthenticated and previously unproduced emails purportedly containing IP 

addresses at which Tiversa “found” the 1718 File.  Finally, the Notice is neither consistent with 

nor contemplated by Rule 3.39(b).  Therefore, LabMD requests that the Notice be stricken.  
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BACKGROUND 

  On October 9, 2014, this Court granted LabMD’s unopposed motion seeking Rule 

3.39(b) immunity for Mr. Wallace.  See Order on Respondent’s Unopposed Motion for an Order 

Requiring Richard Wallace to Testify in Person Under a Grant of Immunity Pursuant to 

Commission Rule 3.39, In the Matter of LabMD, Dkt. No. 9357, Federal Trade Commission 

(Oct. 9, 2014).1  

Mr. Wallace was Tiversa’s Director of Special Operations, and handled special projects 

for Tiversa’s CEO, Robert Boback.  See RX 517, Gormley Dep., at p.83, 123-125; Dana Priest & 

William M. Arkin, Top Secret America: the Rise of the New American Security State 263–65 

(2011) (describing Mr. Wallace’s work on special projects for Tiversa).   

 

 

  Mr. Wallace was awarded for his work.  See Investigative 

Excellence Award — Rick Wallace, FBI-LEEDA Insighter Magazine, August 2013, at 12, 

Exhibit 2.  

                                                           
1 On August 5, 2014, FTC Complaint Counsel moved for an order requiring LabMD to file under 
Rule 3.39 for Mr. Wallace’s immunity.  At that time, due to the ongoing House Committee on 
Oversight and Government Reform (OGR) investigation and immunity process, it was hard for 
LabMD to understand Complaint Counsel’s insistence.  In retrospect, however, FTC may have 
filed the motion precisely because OGR immunity was in play.  If FTC’s motion had been 
granted, then Tiversa likely would have earlier publicly attacked Mr. Wallace, an attack that 
would have supported the FTC’s legislative relations team as it worked behind the scenes to 
frustrate OGR’s investigation.  See, e.g., Letter from Sen. John D. Rockefeller, IV, Chairman, 
Commerce, Science, and Technology Comm., to Rep. Darrell Issa, Chairman, Comm. on 
Oversight and Gov’t. Reform (Jul. 23, 2014); see also Exhibit 3.  The email from Senator 
Rockefeller’s Commerce Committee staff director to Chairperson Ramirez, who has an 
adjudicatory function in this case, may have violated Senate ethics rules.  See S. Comm. on 
Ethics, 110th Cong., Senate Code of Official Conduct, Rule XLII (Apr. 2008).  
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  CX0019 is a single sheet of paper containing four typed IP addresses, all outside of 

LabMD, where Tiversa supposedly “found” the 1718 File.  See CX 0019; see also CX 703, at 50, 

53; RX 541, Boback Dep., at 22-25, 29 (June 7, 2014).   

On January 30, 2014, LabMD served Tiversa with a subpoena for Mr. Wallace’s 

deposition.  Exhibit 4.  On February 4, 2014, Mr. Shaw told LabMD’s counsel that Mr. Wallace 

was available on February 27, 2014.  Exhibit 5.  On February 17, 2014, it was agreed that Mr. 

Wallace would be deposed on March 4 or 5, 2014.  See Exhibit 6 at 4.  Coincidentally, or not, 

Mr. Wallace was arrested for DUI on February 19 and 20, 2014, about a week before his 

deposition.  

On February 21, 2014, LabMD’s counsel contacted Mr. Shaw to confirm the March 4 

date.  Exhibit 7.  On February 26, 2014, Mr. Shaw informed LabMD’s counsel that Mr. Wallace 

was no longer available due to a medical situation.  See Exhibit 6, at 3–4.  On February 28, 2014, 

LabMD’s counsel requested documentation verifying that Mr. Wallace could not appear but Mr. 

Shaw refused.  See Exhibit 6, at 2–3.  Complaint Counsel then advised LabMD’s counsel that the 

FTC accepted Mr. Shaw’s claim and no documentation was necessary.  See Exhibit 6, at 2.2  On 

April 3, 2014, LabMD’s counsel asked Mr. Shaw for an update on Mr. Wallace’s health and 

availability.  See Exhibit 6, at 1.  On April 7, 2014, Mr. Shaw advised that Mr. Wallace was no 

longer employed by Tiversa.  See Exhibit 6, at 1.   

                                                           
2 Complaint Counsel’s unsolicited acquiescence to Tiversa’s refusal to document witness 
incapacity is yet another data point suggestive of improper collaboration, especially in light of 
FTC’s refusal to honestly reveal the nature and extent of its relationship with Tiversa, Mr. 
Boback, and Mr. Shaw.     
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On April 25, 2014, Mr. Wallace went to the police seeking protection from harassing 

phone calls and threats to his life.  See Notice, Exhibit D.   

On May 30, 2014, Complaint Counsel told this Court  

 

 

 

 

  Tr. at 1227 (May 30, 

2014).  Neither Complaint Counsel nor Mr. Shaw disclosed or produced the new unauthenticated  

emails attached to the Notice at that time.  

On October 14, Tiversa apparently “filed” the Notice with FTC, delivered it to this Court, 

and then emailed it to the public3although Mr. Shaw had not yet filed a notice of appearance.  

See Notice of Appearance of Jarrod D. Shaw (Oct. 15, 2014).  Tiversa claimed it filed the Notice 

“as a result of the immunity request and Mr. Wallace’s false allegations related to Tiversa.”  

Notice at 4.  It cited arrest records to show that beginning in January, 2014, Mr. Wallace had 

drinking and marital problems.  See Notice at 1-4, Exhibits A–I.  Then, it cited the 

unauthenticated emails supposedly written by Mr. Wallace to himself (in a variety of fonts) in 

November, 2012, to prove CX0019 was not fabricated.  See Notice at 4, Exhibits J–K.  Yet, 

despite Tiversa’s years of collaboration with FTC and the multiple prior document subpoenas 

and depositions in this case, these emails had never before been produced.           

 

 

                                                           
3 See Exhibit 1.  
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ARGUMENT 

The Notice is improper and should be stricken. 

First, it is improper because Tiversa is not a party or an intervenor in this case and failed 

to request leave of Court prior to filing.  The Rules authorize a third party to file only discovery 

motions on discovery sought therefrom.  See Rule 3.31(10); Rule 3.45(b).  No Rule allows a non-

party to anticipatorily impeach the credibility of another witness or to offer new “evidence” to 

circumvent the Court’s orders, as Tiversa has attempted to do here.4 

Second, it should be stricken because the attached emails, if genuine, were in the scope of 

LabMD’s and Complaint Counsel’s subpoenas duces tecum but were not produced.5  Mr. 

Boback also did not mention these emails at his November, 21, 2013, deposition or his June 7, 

2014, deposition.  See generally CX 703; RX 541.  Among other things, the Notice is Tiversa’s 

procedural ruse to circumvent the discovery rules and to support its third origin story for the 

1718 File.   

Third, the Notice should be stricken due to unauthenticated exhibits, lack of demonstrated 

relevance, unreliable hearsay, and improper introduction of prior charges, all to impeach a 

                                                           
4Tiversa’s conduct rendered the Notice an improper de facto ex parte communication because 
Tiversa failed to serve LabMD for two weeks after filing, and circulated the Notice as part of a 
mass public relations email prior to sharing it with LabMD’s counsel.  Nonpublic ex parte 
communications with the ALJ are forbidden and sanctions against a party may include having its 
claim or interest in the proceeding dismissed, denied, disregarded, or otherwise adversely 
affected on account of such violation.  Rule 4.7; 5 U.S.C. § 557(d)(1).  Sanctions against a non-
party may include dismissal or disregard of its claim if it becomes a party to the case thereafter.  
Rule 4.7.  If a party’s ex parte communication warrants dismissal, then it follows that a non-
party’s ex parte communication should at least be stricken. 
5 On November 13, 2013, LabMD subpoenaed “All documents referring or relating to LabMD” 
for January 1, 2008, to the subpoena date.  Exhibit 8, Subpoena Duces Tecum at 4, 11.  On 
September 30, 2013, Complaint Counsel subpoenaed “All Documents related to LabMD” and 
“Documents Sufficient to Show the time, date, Internet Protocol address, and network from 
which the Company obtained the 1,718 File” for January 1, 2008, to the subpoena date.  Exhibit 
9, Subpoena Duces Tecum at 3, 10. 
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witness who has not yet testified.  Tiversa has not authenticated the exhibits as required by Rule 

3.43(c)(1)-(3), and the documents to discredit Mr. Wallace are irrelevant because Mr. Wallace 

has not yet testified.  See Order Denying Complaint Counsel’s Motion for Leave to Issue 

Subpoenas for Rebuttal Evidence, In the Matter of LabMD, Inc. Dkt. No. 9357, at 2 (July 23, 

2014); Rule 3.43; Fed. R. Evid. 401, 402.  Even if Mr. Wallace had testified, the exhibits should 

not come in to evidence because all of them are out-of-court statements introduced for the truth 

of the matter asserted, and all lack the satisfactory indicia of reliability and relevance required for 

fair use.  See Rule 3.43(b); Fed. R. Evid. 801, 802.  For example, the November 6, 2012, email 

never refers to LabMD or the 1718 File, and nothing on its face supports Tiversa’s claim that it 

identifies “IP addresses . . . as possessing the 1718 File” or establishes relevance.  See Notice, at 

4.  The police reports and related documents contain only charges that have nothing to do with 

dishonesty or false statements.  See Notice, Exhibits A–I; Fed. R. Evid. 609.6  

At best, Tiversa’s “Notice” is designed to deny Mr. Wallace immunity, preemptively 

blacken his reputation and prevent this Court from hearing what he has to say.  See Notice, at 1, 

4.  At worst, the Notice is a calculated abuse of FTC’s adjudicatory process.  But, in the end, the 

Notice only highlights the importance of Mr. Wallace’s testimony and re-emphasizes the need 

for him to be heard.   

As this Court is well aware, the Committee on Oversight and Government Reform is 

investigating Tiversa’s relationship with FTC and the circumstances surrounding this case.  See 

Exhibit 10.  Mr. Wallace, in his sensitive position as Mr. Boback’s personal “special projects” 

                                                           
6 Even if these were convictions they would be inadmissible.  See Fed. R. Evid. 609; see e.g.  
United States v. Crumbly, 215 Fed. Appx. 983, 989 (11th Cir. 2007) (evidence of a misdemeanor 
conviction for resisting arrest was inadmissible under Rule 609(a) because it did not involve 
dishonesty or a false statement). 
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Fax: 202.372.9141 
Email: reed.rubinstein@dinsmore.com 
 
Counsel for Respondent, LabMD  
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

___________________________________ 
) 

In the Matter of     )  PUBLIC  
) 

LabMD, Inc.,      ) Docket No. 9357 
a corporation,     ) 
Respondent.      ) 

)    
___________________________________ ) 

 
[PROPOSED] ORDER GRANTING RESPONDENT LABMD, INC.’S MOTION TO 

STRIKE TIVERSA HOLDING CORP.’S “NOTICE OF INFORMATION” 
 

 

Upon consideration of Respondent LabMD, Inc.’s Motion To Strike Tiversa Holding 

Corp.’s “Notice Of Information”: 

It is Hereby ORDERED that Respondent LabMD, Inc.’s Motion To Strike Tiversa 

Holding Corp.’s “Notice Of Information” is hereby GRANTED, and 

Tiversa Holding Corp.’s Notice Of Information Pertinent To Richard Edward Wallace’s 

Request For Immunity is STRICKEN. 

SO ORDERED: 

__________________________ 
D. Michael Chappell 
Chief Administrative Law Judge 

Date: 

  





PUBLIC 

11 
 

Fax: 202.372.9141 
Email: reed.rubinstein@dinsmore.com 
 

Counsel for Respondent, LabMD   
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CERTIFICATE OF SERVICE 

I hereby certify that on November 4, 2014, I filed the foregoing document electronically 
using the FTC’s E-Filing System, which will send notification of such filing to: 

 
Donald S. Clark, Esq. 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
Washington, DC 20580 
 

I also certify that I delivered via electronic mail and caused to be hand-delivered a copy 
of the foregoing document to: 

 
The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-110 
Washington, DC 20580 
 

I further certify that I delivered via electronic mail a copy of the foregoing document to: 
 

     Alain Sheer, Esq. 
     Laura Riposo VanDruff 
     Megan Cox 
     Ryan Mehm 

John Krebs 
     Jarad Brown 
     Division of Privacy and Identity Protection 
     Federal Trade Commission 
     600 Pennsylvania Ave., N.W. 
     Mail Stop NJ-8122 
     Washington, D.C. 20580 
  

 
Dated: November 4, 2014                                             By: /s/ Hallee K. Morgan 
 

 
 

CERTIFICATE OF ELECTRONIC FILING 
 

I certify that the electronic copy sent to the Secretary of the Commission is a true and 
correct copy of the paper original and that I possess a paper original of the signed document 
that is available for review by the parties and the adjudicator. 
 
Dated: November 4, 2014                                             By: /s/ Hallee K. Morgan 
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From: Jennifer Gatto [mailto:jgatto@tiversa.com] 
Sent: Thursday, October 23, 2014 9:45 AM
To: Jennifer Gatto
Subject: FTC Notice - Tiversa
 
Good morning --
 
Knowing of your interest in the LabMD FTC proceeding and the alleged "whistle
blower" involved in this case, I thought you might be interested in the attached
Notice of Information filed by Tiversa in this matter.
 
Thank you,
Jennifer Gatto

PUBLIC



 
Jennifer Gatto
Communications Specialist
 
Tiversa
The Cyberintelligence Experts
606 Liberty Avenue
Pittsburgh, Pennsylvania 15222
412.325.1290 Office
www.tiversa.com
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