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17, and 19 admitted as fact due to FTC’s failure to provide compliant responses.  On March 31, 

2014, the FTC attempted to pressure LabMD into consenting to allow FTC to amend its previous 

flawed response.  Given our initial, pending motion and the FTC’s persistent failure to conduct 

discovery in the manner envisioned by the Court’s Rules, LabMD declined the government’s 

invitation to provide consent, especially since our initial RFA motion was still pending.  On the 

same date, the government also offered up newly issued, proposed RFA responses in the form of 

a proposed amendment.  Compl. Counsel Ex. B.  The proposed, amended RFA responses contain 

the same—and similar—deficiencies as the FTC’s original RFA responses.  On April 1, 2014, 

FTC filed a motion seeking leave to amend its original responses.  On April 4, 2014, FTC filed 

an opposition to LabMD’s underlying motion.  This opposition to the FTC’s motion follows.     

ARGUMENT

I. LabMD’s Underlying Motion Has Not Been Mooted and Allowing the FTC’s Most 
Recent Effort to Amend Its Responses is Futile.

The FTC’s proposed amended responses contain the same systematic flaws as its initial 

RFA responses.  For example, with respect to the FTC’s proposed amended response to RFA 15, 

LabMD had requested the FTC admit or deny that it “has no complaining witness who says that 

his or her data was released or disclosed as the result of LabMD’s” actions.  See Compl. Ex. B 

12-13.  The FTC has responded with twelve general objections, three specific objections, one 

conditional statement, a partial denial, and an admission.  Id. at 13.  Stated another way, the FTC 

has proposed a response that contains excuses, disclaimers and apologies.  LabMD seeks, 

however, no such response.  Rather, LabMD simply seeks admissions.   

Here, the FTC is continuing to allege that LabMD seeks expert witnesses, despite our 

RFA 15 plainly asking about complaining witnesses.  Upon this point, the FTC must certainly 

understand the difference between these two types of witnesses.  However, the FTC continues to 
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argue that expert testimony is not a proper subject for discovery, despite this Court’s prior order 

directing that the presentation of expert testimony on a subject does not relieve a party of its 

obligation to provide fact discovery on the specific issue.  See LabMD Mot. to Have RFAs 

Deemed Admitted 7.   

Furthermore, it is clearly improper to interject conditional statements into an RFA 

response and then respond to a question that was not asked.  In re McWane, Inc., 2012 FTC 

LEXIS 124, at *7 (July 5, 2012).  The FTC’s proposed amended response to RFA 15 does not 

address any of these deficiencies, as we pointedly identified in our underlying March 25th

motion.  The FTC’s deficient proposed amended response to RFA 15 is but a representative 

example of its proposed amended responses to all of the RFAs LabMD moved this Court to 

deem admitted.  Accordingly, it would now be futile to allow the FTC to issue the proposed 

amended responses.  LabMD’s requests should be ordered admitted in their entirety.   

II. LabMD’s Trial Preparation Has Been Prejudiced by Complaint Counsel’s Ongoing 
Refusal to Provide Good Faith Responses.

The parties now find themselves in the very late stages of discovery.  The purpose of an 

RFA is to ease the Court’s and the parties’ trial preparation by “relieving parties of the need to 

prove facts that will not be disputed at trial and the truth of which can be easily ascertained.”  In 

re McWane, 2012 FTC LEXIS 124, at *3.  Neither the FTC’s original, nor its amended responses 

provide clarity upon the FTC’s position as to the veracity of LabMD’s RFAs.  Accordingly, 

LabMD is prejudiced to the extent that we cannot proceed with trial preparation absent the 

Court’s assurance of whether the FTC intends to place the truth of these matters at issue during 

trial, in light of the government’s asserted objections.  As of April 11, 2014, the FTC is now over 

forty days beyond the date by which Rule 3.32(b) directs a party to respond to an RFA with a 

simple, direct response.  Throughout this duration of time, and going forward, the FTC has 
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frustrated and prejudiced LabMD’s trial preparation.  The timing of the Court’s pre-trial 

proceedings has also been frustrated.         

Presently, the FTC is attempting to support its mootness argument by arguing that an 

amendment of its previous responses has happened and that no prejudice has been conveyed to 

LabMD.  However, it is not the amended responses that prejudice LabMD; it is the FTC’s 

ongoing and naked refusal to provide straightforward answers that prejudices LabMD.  Indeed, 

the FTC alleges LabMD “cannot be prejudiced by receiving the very relief it requested.”  Compl. 

Counsel Mot. to Amend 3.  That allegation has been interposed while LabMD has not received 

the relief requested.  In a very open manner, the FTC is now asking the Court to rule in a manner 

that departs from the agency’s own rules.  Accordingly, LabMD respectfully requests that this 

Court order RFAs 1, 2, 3, 5, 11, 13, 15, 17 and 19 to be fully admitted as fact to streamline the 

Court’s pre-trial proceedings.  Here, it remains abundantly clear that LabMD did not ask the FTC 

to provide yet another set of flawed and evasive responses.  

III. As Evidenced by Complaint Counsel’s Deficient Proposed Amended Responses, a 
Meet and Confer Was Futile.

The FTC has consistently refused to provide good faith responses to LabMD’s discovery 

requests.1  The FTC now argues that LabMD’s decision to not meet and confer is dispositive of 

the question at issue.  Compl. Counsel Opp. Mot. 3.  This argument, however, is undermined by 

the FTC’s request to the Court to deem the flawed and evasive responses, i.e., the proposed 

amended responses, as sufficient.  Quite clearly, had LabMD and the FTC met and conferred on 

yet another baseless discovery dispute, the FTC would have again produced the very same 

flawed responses that it now attempts to pass off as sufficient.  Such a process would have 

1 Compare Compl. Counsel’s Proposed Am. Resps. (Compl. Counsel Ex. B) (asserting a litany 
of general and specific objections while never directly addressing the RFA) with LabMD’s 
Resps. to Compl. Counsel’s Initial Request for Admissions (attached as Ex. 1) (providing a one-
word “admit” or “deny” response to thirty-seven of FTC’s fifty RFAs). 
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resulted in the same outcome that it now uses to seek Court relief.  Here, LabMD has simply 

requested that the FTC admit or deny the truth of a mere twenty statements, which the FTC 

refuses to do.  The Court should reject the government’s attempt to spur this—yet another—

endless round of motions practice.    LabMD’s RFAs should be admitted, as we requested in the 

initial motion.       

CONCLUSION

Given the FTC’s refusal to supply good faith RFA responses, the FTC’s persistent 

deficiencies in its original and amended RFA responses, and the ongoing prejudice that has been 

occasioned upon LabMD during trial preparation, it is both just and appropriate that this Court 

should recognize RFAs 1, 2, 3, 5, 11, 13, 15, 17, and 19 as admitted facts.  LabMD’s initial 

motion should be granted and this collateral attack upon the Court’s rules should be rejected.   

Respectfully submitted, 

Dated: April 11, 2014           

_______________________________
William A. Sherman, II, Esq. 
Reed D. Rubinstein, Esq. 
Sunni R. Harris, Esq. 
Dinsmore & Shohl, LLP 
801 Pennsylvania Ave., NW Suite 610 
Washington, DC 20004 
Phone: (202) 372-9100 
Facsimile: (202) 372-9141 
Email: william.sherman@dinsmore.com 
Counsel for Respondent 
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Kent G. Huntington 
R. James Valvo  
Cause of Action 
1919 Pennsylvania Ave., NW, Suite 650 
Washington, D.C. 20006 
Phone: (202) 499-4232 
Email: daniel.epstein@causeofaction.org 
Counsel for Respondent
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

_____________________________________ 
In the Matter of      )   

 )  PUBLIC 
       )   
LabMD, Inc.,      )    
a corporation.     )  Docket No. 9357 
____________________________________ ) 

[PROPOSED] ORDER DENYING COMPLAINT COUNSEL’S MOTION TO AMEND 
ITS RESPONSES TO THE  REQUESTS FOR ADMISSION

  
 Upon consideration of Complaint Counsel’s Motion to Amend its Responses to the 

Requests for Admission, and Respondent’s Opposition thereto, IT IS HEREBY ORDERED that 

Complaint Counsel’s Motion is DENIED. 

ORDERED:      ________________________ 
      D. Michael Chappell 
      Chief Administrative Law Judge 

Date:  


