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1 As Your Honor listens to their testimony, I would urge 1 into the St. Luke's system a group of primary care 

2 this court to consider whether this is the sort of conduct 2 physicians who are committed to clinically integrated care 

3 that the law condemns or should be condemning, or whether 3 using the state-of-the-art electronic health record known as 

4 St. Luke's should be permitted to proceed in its efforts to 4 Epic that St. Luke's uses; physicians who are so financially 

5 move forward to a fully integrated delivery system that is 5 and personally aligned that they have time to develop and 

6 designed to increase quality and lower costs and that will, 6 will commit to practicing in accordance with evidence-based 

7 in fact, produce those results. 7 medicine protocols; physicians who are committed to moving 

8 For now, however, let me summarize the relevant 8 away from the current fee-for-service system that 

9 testimony. It's going to have four principal points. 9 incentivizes overutilization. 

10 First, the presence of a core group of physicians who 10 Not all physicians are interested in that. Indeed, as 

11 are financially aligned with St. Luke's gives St. Luke's the 11 you heard, some of the physicians who went over to Saltzer 

12 ability to provide community health programs in 12 from Treasure Valley didn't want to practice that way, but 

13 Canyon County. Your Honor will hear from Dr. Harold Kunz 13 the physicians that remain are very much in that mindset. 

14 and other Saltzer physicians about the outreach programs 14 And as several physicians from Saltzer will testify, it 

15 that Saltzer, prior to the affiliation, did not have the 15 was a recognition that they could not provide to their 

16 time or the resources to undertake to the extent that they 16 patients the benefits of fully integrated care without the 

17 are able to do now. 17 resources and the infrastructure that St. Luke's has to 

18 Second, the affiliation will help to fulfill St. Luke's 18 offer that caused Saltzer to want to affiliate with 

19 goal of seeing that all patients, including Medicare and 19 St. Luke's. 

20 Medicaid patients and the uninsured, are cared for. Again, 20 And fourth, the affiliation with Saltzer, Your Honor, 

21 Your Honor will hear the testimony of Saltzer physicians and 21 gives St. Luke's the presence in Canyon County and the scale 

22 other physicians that, prior to the affiliation, economic 22 and the type of financial arrangements with physicians that 

23 constraints required these physicians to limit the number of 23 it needs in order to move to risk-based insurance contracts. 

24 low-pay or no-pay patients that they could see. 24 Your Honor will hear from Pat Richards, the CEO of 

25 Third, the affiliation of the Saltzer physicians brings 25 SelectHealth, the Utah-based insurance company with which 
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1 St. Luke's has formed a strategic alliance, how St. Luke's 1 participation and provider networks, that competition will 

2 and Saltzer, working together, are moving to provide 2 be suppressed because their ability to compete will be 

3 value-based insurance contracts as an altemative in this 3 crippled. 

4 market. 4 Your Honor, we know why Saint Alphonsus and TVH have 

5 Now, you would think-- one would think, Your Honor, 5 brought this case. They talk about promoting competition, 

6 that this sort of irmovation, both in the market for 6 but they actually fear competition. They fear the 

7 healthcare delivery and in the market for health insurance, 7 competition that St. Luke's is bringing to the market 

8 is precisely the sort of conduct that the antitrust laws 8 through its transition to fully integrated care and 

9 would seek to promote. After all, as you see on the screen, 9 value-based payment. 

10 Your Honor, the antitrust laws are, in the words of the 10 And they especially fear -- as we heard from 

11 Supreme Court, a consumer welfare prescription. That is 11 Mr. Ettinger, they especially fear the increase in 

12 what we are trying to achieve through the Saltzer 12 competition that will occur as St. Luke's expands its 

13 affiliation, consumer welfare. 13 presence in Canyon County. They particularly fear the 

14 But in a move that conjures up the title of the book 14 possibility of St. Luke's building a hospital in Nampa to 

15 The Antitrust Paradox, the plaintiffs have ironically 15 compete with Saint Alphonsus Nampa. 

16 invoked the antitrust laws in an attempt to undo the 16 Mr. Ettinger's presentation comes down to this: 

17 extraordinarily procompetitive transaction that is the 17 St. Luke's is providing better care in a better way, and 

18 Saltzer affiliation. 18 that is going to hurt Saint Alphonsus. Well, that is called 

19 Notably, as we have heard this morning, the two sets of 19 competition, Your Honor. 

20 plaintiffs have very different theories. The government 20 We also know why Blue Cross of Idaho, which currently 

21 plaintiffs allege that the affiliation of so many physicians 21 dominates the commercial health insurance market in this 

22 in the city of Nampa will give St. Luke's the power to raise 22 state, is supporting the claims of Saint Alphonsus and TVH. 

23 price above competitive levels. 23 Blue Cross will say all the right things about competition. 

24 The hospital plaintiffs say that the affiliation will 24 In reality, Blue Cross fears the competition that St. Luke's 

25 so dry up referrals to them and will so preclude their 25 in part, by virtue of the Saltzer transaction, is in the 
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1 process of bringing to the health insurance market through 1 Plamtiffs would read the words, quote, may be as 

2 its strategic alliance with SelectHealth that will offer 2 meaning that they should prevail if there is some 

3 value-based contracts as opposed to the traditional 3 possibility of anticompetitive effect from the challenged 

4 fee-for-service contracts which has made Blue Cross very, 4 transaction, no matter how tenuous or no matter how 

5 very profitable. 5 speculative that possibility might be. That is what I 

6 The question that the defendants have been asking 6 understood Mr. Greene to have said this morning. 

7 themselves and the question that the court may be asking 7 But the statute requires a considerably greater 

8 itself is this: How can the Federal Trade Commission and 8 showing. It requires a plailltiff to prove that weighing the 

9 the Attorney General of Idaho take the position that a 9 anticipated procompetitive effects agamst the supposed 

10 transaction so procompetitive both in intent and in effect 10 anticompetitive effects, the transaction is, on balance, 

11 violate the antitrust laws? 11 likely to cause substantial anticompetitive effects in a 

12 This morning, Your Honor, I'm going to try to answer 12 properly defined market. Likely to cause substantial 

13 that question. And I will do so by identifying and 13 anticompetitive effects in a properly defined market. 

14 explaining ten mistakes made by the government plamtiffs 14 If the standard were any less demanding, the Eighth 

15 that have caused them to reach their erroneous conclusions. 15 Circuit could not have reversed the preliminary injunction 

16 I will then point out three additional mistakes that 16 in FTC v. Tenet Healthcare Cor12oration where the district 

17 underlie the self-serving arguments of the hospital 17 court failed to consider evidence that the merger of two 

18 plamtiffs. 18 hospitals would produce, quote, better medical care than 

19 I would respectfully ask this court to keep those 19 either of those hospitals could separately because the 

20 mistakes in mind as the court hears the evidence that will 20 merged entities could, quote, offer integrated delivery. 

21 be brought forth over the next four weeks. 21 Now, Mr. DeLange got up here and said this case is 

22 Preliminarily, however, I would like to address the 22 about competition, not about healthcare. But, in fact, as 

23 language of the governing statute. Section 7 of the Clayton 23 the Tenet Healthcare case makes clear, the efficiencies that 

24 Act provides that a transaction is unlawful if its effect, 24 come from a healthcare transaction are an integral part of 

25 quote, may be -- may be substantially to lessen competition. 25 the antitrust analysis, and we believe that the healthcare 
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1 and the antitrust laws go hand in hand. 1 the market is broader than the city of Nampa. 

2 I would submit to Your Honor that the proper 2 Plaintiffs will spend a lot of time eliciting testimony 

3 methodology for analyzing this case is as follows: First, 3 that, all else being equal, people prefer to obtain primary 

4 plaintiffs must make a prima facie showing that the Saltzer 4 medical care close to where they live or to where they work. 

5 transaction will lead to lmdue concentration in a properly 5 We heard Mr. Greene stress that point this morning. 

6 defined market. 6 Defendants don't dispute that proposition, but that doesn't 

7 Second, if the plamtiffs make this prima facie 7 mean that Nampa is a relevant market. Rather, the relevant 

8 showing, the burden shifts to St. Luke's and Saltzer to show 8 market in this case is defined by where people would go for 

9 that the market share statistics inaccurately depict the 9 primary medical care if, following the Saltzer affiliation, 

10 likely competitive effects of the transaction. 10 St. Luke's were to raise prices for the services of Saltzer 

11 Third, once defendants show the overall likely 11 physicians above competitive levels. 

12 procompetitive effects, the burden shifts back to the 12 The evidence will show, Your Honor, and life experience 

13 plamtiffs to demonstrate that the procompetitive benefits 13 teaches that a significant number of people in Nampa, many 

14 of the transaction can reasonably be achieved in a manner 14 of whom work in Meridian, Boise, or elsewhere, already get 

15 less restrictive of competition. 15 primary medical care outside of Nampa. 

16 I don't believe that the plamtiffs disagree with this 16 Moreover, our expert, David Argue, will explain that if 

17 framework. However, in applying it, the plaintiffs have, as 17 St. Luke's were to raise the prices of the services of the 

18 I noted earlier, made at least ten mistakes. I will now 18 Saltzer physicians above competitive levels, it could not 

19 discuss each one of those mistakes. 19 sustam the price increase because people would travel for 

20 First, mistake No. 1. Plaintiffs have defined the 20 their care to Caldwell, Meridian, and Boise and would get 

21 geographic market far too narrowly. They argue that the 21 care from other physicians. Likewise, patients from outside 

22 geographic market is the city of Nampa. This allegation is 22 Nampa who currently travel there to get care from Saltzer 

23 hardly surprising because, after the affiliation, St. Luke's 23 physicians would cease doing so. 

24 will have a substantial percentage of the primary care 24 Perhaps most tellingly on this point, we will present 

25 physicians in that city. But the evidence will show that 25 evidence of the natural -- of the natural experiment that 
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1 took place when Micron excluded Saltzer from its network and 

2 thereby required Micron employees to pay more money if they 

3 wanted to be seen by Saltzer physicians than other 

4 physicians. 

5 As Your Honor will hear, both from witnesses from 

6 Saltzer and from Pat Otte of Micron, the result was that 

7 Nampa patients left Saltzer in substantial numbers and went 

8 to physicians in Caldwell, Meridian, and Boise. This 

9 evidence confirms empirically that Nampa is not a properly 

10 defined market in which to measure concentration. 

11 Plaintiffs' failure to show undue concentration in a 

12 properly defined market without more should end this case. 

13 THE COURT: Well, Counsel, even if we expand the 

14 market to include all of Canyon County and perhaps even 

15 western Ada County, isn't there still a concentration in the 

16 order of 65 percent? 

17 MR. BIERIG: I don't think it's quite 65 percent. 

18 THE COURT: I think that's what the plaintiffs 

19 suggested. 

20 MR. BIERIG: That's what they suggested. I don't 

21 think it's quite that high. Certainly, if we expand the 

22 market, Your Honor, to go beyond Nampa to include Meridian 

23 and Boise, there will still be a market concentration issue, 

24 but it will be significantly less than if we were dealing 

25 with Nampa. 
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1 and Saint Alphonsus. These systems are strong and vigorous 

2 competitors. As long as St. Luke's and Saint Alphonsus are 

3 competing, as surely they will, the court need not worry 

4 about anticompetitive pricing. 

5 Indeed, Your Honor will learn that Saint Alphonsus' own 

6 internal documents and vision is that the market for 

7 healthcare in the Treasure Valley will be characterized by 

8 intense and vigorous competition between two large 

9 integrated delivery systems: St. Luke's and Saint Alphonsus. 

10 THE COURT: But if the merger substantially 

11 weakens one of those two strong competitors, should that be 

12 something the antitrust laws should be concerned with under 

13 the Clayton Act? 

14 MR. BIERIG: If the acquisition were to weaken the 

15 other competitor to the point that it cannot be an effective 

16 competitor, yes. 

17 THE COURT: I guess that's the point, is--

18 MR. BIERIG: But it's not that if they just lose 

19 some referrals or have some other issue, that's -- the 

20 antitrust laws don't concern themselves about that. The 

21 antitrust laws require that they have to demonstrate that 

22 they are so weakened, that they can't effectively compete. 

23 And I'll get to that in one of my other mistakes, 

24 Your Honor -- hopefully not my mistakes, but one of the 

25 mistakes that the plaintiffs make. 
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1 But that actually brings me to my second point, so here 

2 it comes. Plaintiffs place too much reliance on the 

3 Herfindahl-Hirschman analysis, which measures market 

4 concentration. As the D.C. circuit pointed out in the 

5 Baker Hughes case, which we cite in our briefs, market 

6 concentration statistics alone are insufficient to determine 

7 the outcome of a Section 7 case. 

8 In the words of that court, quote, evidence of market 

9 concentration simply provides a convenient starting point 

10 for a broader inquiry into future competitiveness. 

11 I want to stress that, Your Honor. "Evidence of market 

12 concentration simply provides a starting point for a broader 

13 inquiry into future competitiveness." 

14 I would note, by the way, that the panel that decided 

15 the Baker Hughes case includes two current justices of the 

16 U.S. Supreme Court. 

17 Reliance on HHI figures is particularly inappropriate 

18 in a relatively small market in which two strong competitors 

19 are vigorously competing. Take, for example, a market in 

20 which Home Depot and Lowe's are competing and one of them 

21 acquires a smaller retailer. No matter what the HHI figures 

22 might say, one can be sure that there will continue to be 

23 intense competition as long as Home Depot and Lowe's remain 

24 rivals. 

25 The same is true here. The same is true of St. Luke's 
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1 Mistake No. 3: Plaintiffs overlook the fact that the 

2 Saltzer affiliation is largely a vertical transaction. 

3 St. Luke's is a healthcare system while Saltzer is a group 

4 of physicians that is one component of such a system. Thus, 

5 this litigation is not like a case involving a horizontal 

6 merger of two competing banks, like the Philadelphia 

7 National Bank case that Mr. Greene cited, or even two 

8 competing hospitals, which are the cases on whidt the 

9 plaintiffs rely. 

10 Notably, every one of the market power slides that 

11 Mr. Greene put up this morning addresses a purely horizontal 

12 merger, not an affiliation between an integrated delivery 

13 system and a group of physicians. 

14 The courts have been considerably more receptive to 

15 vertical transactions because they realize that such 

16 transactions are far more likely to produce efficiencies. 

17 And at trial, we will demonstrate that the Saltzer 

18 transaction will produce all of the four efficiencies that I 

19 spoke about earlier. 

20 Now, I don't want to overstate our case. I acknowledge 

21 that there are some horizontal aspects to the Saltzer 

22 transaction, and St. Luke's does, in fact, employ 

23 physicians. But given that St. Luke's is an integrated 

24 delivery system, the Saltzer transaction is properly viewed 

25 as primarily vertical. And the integration of the Saltzer 
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1 physicians into the St. Luke's health system will produce 

2 enormous benefits for better health, better care, and lower 

3 costs. 

4 By the way, Your Honor has referred to it as a merger. 

5 I don't use the word "merger" because "merger" tends to 

6 suggest horizontality. This is much of an affiliation that 

7 is vertical. 

8 Mistake No. 4: Plaintiffs give inadequate weight to 

9 the fact that the purpose of the Saltzer transaction is to 

10 promote access and quality and to reduce costs. 

11 In this connection, I would invoke the words of Justice 

12 Brandeis in Chicago Board of Trade v. United States that I 

13 cited at the preliminary injunction hearing, words that are 

14 as true today as when they were written nearly a century ago 

15 and when I quoted them in this courtroom nearly a year ago. 

16 "The history of the restraint, the evil believed to 

17 exist, the reason for adopting the particular remedy, the 

18 purpose or end sought to be attained are all relevant facts. 

19 That is not because a good intention will save an otherwise 

20 objectionable regulation or the reverse, but because 

21 knowledge of intent may help the court to interpret facts 

22 and to predict consequences." 

23 Your Honor, I have been in a lot of antitrust cases, 

24 and I can tell the court that when a transaction has 

25 anticompetitive effects, the underlying documents are full 
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1 no-pay and low-pay patients that it could see. 

2 Your Honor will also hear from St. Luke's witnesses, 

3 such as Chris Roth, the CEO of St. Luke's Treasure Valley, 

4 and John Kee, a senior St. Luke's executive with decades of 

5 healthcare experience in Idaho. They will testify as to the 

6 intent of the Saltzer affiliation and what St. Luke's hopes 

7 to achieve. 

8 As the court listens to their testimony, I believe 

9 Your Honor will have little doubt that, from St. Luke's 

10 perspective, the Saltzer transaction had but one purpose: 

11 to take care forward by producing the four efficiencies that 

12 I mentioned earlier. 

13 As Justice Brandeis foretold, knowledge of the 

14 pro-patient, pro-consumer intent of the parties to the 

15 Saltzer transaction should help tl1is court in interpreting 

16 the relevant facts and in appreciating the procompetitive 

17 effects of the transaction. 

18 That brings me to mistake No.5: Plaintiffs fail to 

19 recognize the need for a substantial group of fully aligned 

20 physicians in order to realize the benefits of a fully 

21 integrated delivery system and to transition to value-based 

22 payment. 

23 The traditional antitrust model, Your Honor, was to 

24 have a lot of atomistic providers competing against one 

25 another. But contemporary antitrust laws have recognized 
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1 of references to anticompetitive purpose. 

2 In this case, in the literally millions of pages of 

3 documents that have been produced, there is not a single 

4 St. Luke's document to the effect that the purpose of the 

5 Saltzer transaction was to raise price above competitive 

6 levels. 

7 Plaintiffs will, of course, cherry-pick and distort 

8 isolated statements from various documents, usually not 

9 St. Luke's documents, to try to advance their case, as we 

10 have already seen this morning. But the court will see, 

11 from numerous documents that we will present at trial, that 

12 the fundamental purpose of the Saltzer transaction was to 

13 achieve the goals of the Triple Aim. This is a classic case 

14 of the dog that did not bark. We will not be seeing barking 

15 about efforts to raise price or to dominate the market. 

16 Beyond --beyond the documents, Your Honor will hear 

17 from several Saltzer physicians, including its president, 

18 Dr. John Kaiser, that Saltzer's purpose in affiliating with 

19 St. Luke's was: One, to permit it to provide even better 

20 care to its patients; two, to gain the benefits of a 

21 sophisticated electronic health record and other systems 

22 that Saltzer could not afford and could not gain access to 

23 on its own; three, to enhance Saltzer's ability to reach out 

24 to the community; and, four, to free itself from the 

25 economic constraints that forced it to limit the number of 
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1 that large groups of physicians must practice together and 

2 must be financially aligned in order to achieve the 

3 efficiencies of coordinated 21st-century care. 

4 Thus, nearly 20 years ago, in Blue Cross v. Marshfield 

5 Clinic, the Seventh Circuit rejected an effort under the 

6 antitrust laws to break up the Marshfield Clinic, even 

7 tl1ough that clinic employed all the physicians in 

8 Marshfield, Wisconsin, and even though it employed all the 

9 physicians in several other towns. 

10 As Judge Posner wrote, "We live in the age of 

11 technology and specialization in medical services. 

12 Physicians practice in groups, in alliances, in networks, 

13 utilizing expensive equipment and support. Twelve 

14 physicians competing in a county would be competing to 

15 provide horse-and-buggy medicine. Only as part of a large 

16 and sophisticated medical enterprise such as the Marshfield 

17 Oinic can they practice medicine in rural Wisconsin." 

18 THE COURT: Counsel, where do you draw tl1e line, 

19 however? If that rationale were to apply to every case, 

20 then that would mean that all mergers, all acquisitions are 

21 good, and any failure to merge or any failure to acquire is 

22 bad because it does not allow us to bring those -- I'll use 

23 the word economies of scale --to provide better healthcare. 

24 Surely, tl1at cannot be --

25 MR. BIERIG: It clearly cannot be the case that 
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1 there will be only one system. We need to have competition. 

2 Where we draw the line is whether there is another system in 

3 there competing forcefully against the system that is 

4 putting together the networks. 

5 THE COURT: So your vision, then, would be that 

6 if, indeed, you have a community in which there are at least 

7 two vibrant, strong competitors, if one competitor needs to 

8 reach a certain --I'll use the word level of concentration 

9 or-- what's the term you've used?-- a substantial group of 

1 0 physicians in order to obtain a fully integrated system, 

11 that acquisitions that may consolidate practice groups into 

12 one unit should essentially be hands off from the antitrust 

13 laws because it is necessary, in the words, I guess, of 

14 Judge Posner, to take us out of the horse-and-buggy age of 

15 medicine and to bring these kind of economies of scale to 

16 bear upon the problem. 

17 MR. BIERIG: That would not exactly be my 

18 position. There is something to -- there is some aspects to 

19 that. 

20 THE COURT: My point is as long as-- but as long 

21 as there is a vibrant competitor using fee-for-services, 

22 then we shouldn't be concerned about concentrations achieved 

23 by its competitor if they are designed and intended to 

24 obtain integrated healthcare. 

25 MR. BIERIG: That is correct. But the way 
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1 exactly correctly in our view, that the procompetitive 

2 benefits of putting together this fully integrated system 

3 vastly outweigh any threat to competition. We don't think 

4 there is going to be any anticompetitive conduct as long as 

5 we have this very vigorous competition. 

6 THE COURT: Well, I think Mr. Greene-- I asked 

7 him whether or not in his view -- and, of course, he 

8 disagreed with that proposition -- that you could only 

9 obtain integrated healthcare through consolidation of the 

10 type that's involved here. And he indicated that in many 

11 instances, fairly small entities are able to obtain that 

12 type of healthcare system and without running into the 

13 problems that at least the government and the plaintiffs 

14 here argue that you're running into with the Clayton Act. 

15 You disagree, I assume, that, indeed, you have to have 

16 these kind of consolidation or grouping of physicians? 

17 MR. BIERIG: These tightly aligned relationships? 

18 Yes, we feel that way very strongly. We believe the 

19 evidence will show, Your Honor, that the systems that have 

20 been most successful in controlling costs and improving 

21 quality, if you look at the Mayo Clinic, Intermountain 

22 Health in Utah, if you look at Geisinger Clinic, Kaiser, you 

23 will see that all of them have very tightly aligned 

24 physicians financially. 

25 But, more than that, we don't think --you will hear me 
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1 Your Honor put it would take it out from the antitrust laws. 

2 The antitrust laws would, of course, apply. We're not out 

3 from under the antitrust laws. 

4 THE COURT: What you're saying is--

5 MR. BIERIG: But we believe the antitrust laws are 

6 satisfied. 

7 THE COURT: The procompetitive benefits outweigh 

8 whatever anti- --

9 MR. BIERIG: That is exactly what we are saying, 

1 0 and we believe that --

11 THE COURT: All right. 

12 MR. BIERIG: --Saint Alphonsus documents reflect 

13 that. They say that what the future holds for the Treasure 

14 Valley is intense competition between these two systems. 

15 They have their own system, which is a very effective, very 

16 excellent system. And we are competing with that. We have 

17 a different approach. 

18 We believe more strongly than they do in the importance 

19 of full and tight both financial and personal integration 

20 and alignment, but there will be these two strong 

21 competitive forces in this market. And we believe that as 

22 long as we have that, in addition to such tl1ird entities 

23 like Treasure Valley Hospital and some of the other smaller 

24 entities, we don't think that we have to fear 

25 anticompetitive conduct. And we think, as Your Honor put it 
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1 say this later, but we don't think that the court has to 

2 make that judgment. The market will make that judgment. We 

3 have a vision as to -- as to what the best way of competing 

4 is. It's through setting up this fully integrated system. 

5 Saint Alphonsus has a somewhat different vision, and 

6 that is competition. The market will decide which of us is 

7 right and who succeeds. The court doesn't have to decide 

8 today which is the right way, as Mr. Greene has invited this 

9 court to do. It's enough to say that our vision has a 

1 0 substantial basis and we think is going to lead to all sorts 

11 of benefits, just as Saint Alphonsus thinks that its 

12 approach will lead to all sorts of benefits, and then the 

13 market will decide who is right. 

14 So, to continue, Your Honor, in the nearly 20 years 

15 since Marshfield Clinic was decided, the need to practice 

16 medicine in sophisticated enterprises that align, both 

17 personally and financially, PCPs, medical specialists, 

18 hospitals, and other caregivers to coordinate care and 

19 thereby to provide better care at lower costs have only 

20 increased. 

21 Likewise, the cost and the complexity of the resources 

22 and the infrastructure to achieve these goals have only 

23 skyrocketed. Indeed, fue financial incentives offered in 

24 the accountable care organization and the Medicare shared 

25 savings program provisions of the Affordable Care Act 
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1 demonstrate that the United States Congress has recognized 1 As I mentioned earlier, the Saltzer physicians bring to 

2 this reality. 2 St. Luke's a group of physicians who share St. Luke's own 

3 At trial, Your Honor, we will prove that the challenged 3 vision. Further, the scale that comes with a large group of 

4 transaction is necessary to enable the Saltzer physicians to 4 closely aligned physicians will facilitate St. Luke's 

5 practice medicine in Canyon County most effectively and to 5 transition to value-based contracting. And absent this sort 

6 position St. Luke's to most efficiently implement the 6 of group, contrary to what Mr. Greene may think, St. Luke's 

7 transformation ofhealthcare delivery in the Treasure Valley 7 cannot afford to take the risks inherent in value-based, 

8 from the =rent fee-for-service model to a value-based 8 risk-based contracting. 

9 model. 9 This brings me to mistake No. 6: Plaintiffs improperly 

10 You will hear from Dr. Kaiser, the president of 10 dismiss the procompetitive benefits of the Saltzer 

11 Saltzer, and from other Saltzer witnesses that Saltzer 11 transaction because it will take time for the full benefits 

12 approached St. Luke's. St. Luke's did not approach Saltzer. 12 of that transaction to manifest. 

13 Saltzer approached St. Luke's for what became the challenged 13 According to plaintiffs, the defendants bear a, quote, 

14 transaction only after Saltzer concluded, after much 14 heavy burden, quote -- and continuing the quote, to verify 

15 deliberation, that as an independent clinic, it could not 15 by reasonable means the likelihood and magnitude --the 

16 afford the tools needed to practice 21st century medicine, 16 likelihood and magnitude of each asserted efficiency, how 

17 could not compete for risk-based contracts, and could not 17 and when each would be achieved and any costs of doing so, 

18 effectively compete in other ways. 18 how each would enhance the merged firm's ability and 

19 To paraphrase the Seventh Circuit, only as part of a 19 incentive to compete, and why each would be merger-specific. 

20 large and sophisticated integrated delivery system such as 20 That statement is, of course, an impossible burden to 

21 St. Luke's can Saltzer physicians practice medicine most 21 meet; and for that reason, it is not the law. 

22 effectively in Canyon County. 22 Rather, as the D.C. circuit held in the Baker Hughes 

23 And, conversely, from St. Luke's witnesses, the court 23 case, evidence on a variety of factors can rebut a prima 

24 will hear about St. Luke's vision for taking care forward in 24 facie case. And as we know from Tenet Healthcare 

25 Canyon County. 25 COJ:l20ration, that evidence includes proof that the 
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1 transaction will lead to integrated delivery of care and 1 through the WhiteCloud system which the court will hear 

2 ultimately to better care. 2 about at trial. 

3 Significantly, contrary to what the government 3 Likewise, the transition from volume-based to 

4 plaintiffs say, that proof does not require a degree of 4 value-based payment will take time while the payment 

5 clairvoyance alien to Section 7 which deals with 5 structure of physicians is realigned and payers become more 

6 probabilities, not certainties. Those are not my words. 6 comfortable with that approach. 

7 Those are the words of the D.C. circuit. 7 Now, plaintiffs, we expect at trial, will make much of 

8 Section 7 does not require a degree of clairvoyance 8 the fact that the compensation of the Saltzer physicians is 

9 alien to that section, which deals with probabilities, not 9 tied to the amount of patient care they provide. That line 

10 certainties. And that is particularly true in a case like 10 of argument overlooks the fact that the -- that the 

11 this, Your Honor, where the full benefits of the transaction 11 transition to value-based healthcare delivery takes time. 

12 will take time to manifest. 12 In this connection, Your Honor will hear testimony that 

13 At trial, we will show that the first two objectives of 13 St. Luke's is in the process of changing the compensation of 

14 the Saltzer transaction-- community health outreach and 14 cardiologists, pulmonologists, and internists, so that a 

15 provision of care regardless of ability to pay -- are 15 substantial portion of their pay is now based on quality 

16 already oc=ring. 16 rather than on quantity considerations. Your Honor will 

17 But we will also show that the full benefits of 17 also hear that the ability to implement that kind of change 

18 coordinated care will not be realized until the Saltzer 18 and the joumey from volume-based to value-based 

19 physicians are put on the Epic electronic health record, 19 compensation of physicians depends on tl1e ability to capture 

20 which, as Your Honor will recall, we committed at the 20 and track clinical data and outcome on a very tight-- and 

21 preliminary injunction hearing not to do. They will not 21 on a very tight relationship between physicians and the 

22 oc= until the best medical practice protocols have been 22 St. Luke's system. 

23 developed and are implemented. And they will not fully 23 Plans are underway to modify the compensation of 

24 oc= until the outcomes of various alternative approaches 24 Saltzer physicians to base their compensation more on 

25 to diagnosis and treatment have been measured and studied 25 quality considerations and less on volume considerations. 
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1 As I said, for the reasons that will be presented at 1 asking this court to do, is asking the court to order 

2 trial, those changes will not occur overnight. 2 abandonment of this affiliation with the effect that the 

3 Plaintiffs dismiss the efficiencies because they have 3 quality of care will be detracted from and that innovative 

4 not yet materialized. Mr. Greene this morning talked about 4 procedures will be nipped in the bud. 

5 Epic and WhiteCloud but dismissed them because they have not 5 At trial we will show that there is more than enough 

6 yet been proven quantitatively. They cannot possibly have 6 evidence to allow the Saltzer transaction to go forward so 

7 been proven quantitatively at this point, but that fact does 7 that the people of Southern Idaho can reap its current 

8 not detract from the fact that these systems, the investment 8 benefits and can look forward to the even greater benefits 

9 that St. Luke's is making, will bring about advances in the 9 to come. 

10 quality of care and reductions in the cost of that care. 10 This brings me to mistake No. 7: Plaintiffs give 

11 The law does not require that all the benefits of a 11 inadequate weight to the significant constraints on 

12 transaction as complex as this one be proven with 12 anticompetitive price increases that they theorize from the 

13 specificity at the outset of the transaction. The law does 13 Saltzer transaction. 

14 not require that the procompetitive, propatient benefits of 14 Plaintiffs simply ignore the fact that St. Luke's is an 

15 the transaction be nipped in the bud because they have not 15 Idaho-based charitable institution dedicated to enhancing 

16 fully flowered at the time of trial and cannot be quantified 16 the welfare of the people of Southern Idaho. We will show 

17 at the time of trial. It is enough that those benefits are 17 through the testimony of several key St. Luke's executives 

18 likely. 18 and through the testimony of board member Skip Oppenheimer 

19 Thus, the Ninth Circuit in Miller v. California Pacific 19 that St. Luke's is committed to keeping the price of 

20 Medical Center cautioned against undoing a healthcare merger 20 healthcare down. 

21 where doing so might, quote, detract from the quality of 21 Indeed, the third pillar of the Triple Aim, the aim 

22 care for patients and might mean that, quote, innovative 22 that animates St. Luke's, is lower cost. And we will show 

23 procedures made possible by the merger would have to be 23 that the St. Luke's board includes several representatives 

24 abandoned. 24 of employers who have a material interest in keeping their 

25 That is exactly what the govenunent plaintiffs are 25 employees' healthcare costs low. 
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1 h1 this connection, I would call Your Honor's attention 1 purchasers will strongly push back against almost any price 

2 to the discussion in FTC v. Butterworth Healthcare 2 increase that St. Luke's might seek, let alone 

3 Corporation. There, the court found that "The involvement 3 anticompetitive price increases, which St. Luke's has no 

4 of prominent community and business leaders on the boards of 4 intent to seek. 

5 these hospitals can be expected to bring real accountability 5 And that goes further to the question that Your Honor 

6 to price structuring." 6 asked when you said --when the court said: So what's the 

7 Now, needless to say, I'm not going to stand up here 7 limiting principle? We would be more worried about having 

8 and say that the board members control the pricing or set 8 competition among two systems if the payers were these 

9 the prices, but they do set a tone for management. And if 9 atomistic, sort of helpless groups that had no 

10 the board learns that St. Luke's is pricing in a way that is 10 countervailing power. Here, by contrast, as long as we have 

11 inconsistent with the Triple Aim or with the mission of 11 Blue Cross of Idaho and Regence and other very strong 

12 St. Luke's, it can and will take action. 12 payers, including strong payers like some of the employers, 

13 But, quite apart from the Triple Aim, Your Honor, the 13 I think we have even less to fear about anti competitive 

14 presence of strong purchasers sucll as Blue Cross of Idaho 14 price increases. 

15 constrains any ability to raise price above competitive 15 Mistake No. 8: Plaintiffs' evidence of past pricing 

16 levels. 16 comes largely from the Magic Valley with different 

17 And here I want to go back to the analogy that I made 17 demographics and facts and includes no analysis supporting 

18 earlier to the market that includes Home Depot and Lowe's. 18 the conclusion that any price increases were above 

19 There is a critical difference between this case and the 19 competitive levels. 

20 cases that are relied upon by plaintiffs, and that's shown 20 We expect, Your Honor, that plaintiffs will try to 

21 by that analogy. Those retailers sell to individual 21 prove a likeliliood of anticompetitive price increases from 

22 shoppers who have absolutely no bargaining power. 22 the Saltzer transaction by citing evidence from various past 

23 St. Luke's, by contrast, negotiates with sophisticated 23 transactions. However, many of those transactions took 

24 and powerful insurance companies that control a substantial 24 place in the Magic Valley, a market with demographics and 

25 percentage of the covered lives in this area. These 25 other facts very different from the Treasure Valley. This 
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1 fact alone makes the relevance of that sort of evidence 1 who have affiliated with St. Luke's in the past. These 

2 highly questionable, at best. 2 physicians will tell the court how their affiliation with 

3 In any event, proof of price increases without more 3 St. Luke's has improved the care that they provide to their 

4 does not establish anticompetitive conduct. As we discussed 4 patients and how it has enabled them to offer more outreach 

5 in our motion for partial summary judgment, prices increase 5 programs and how it has enabled them to treat all patients 

6 for a variety of legitimate reasons. It is, therefore, 6 regardless of the ability of those patients to pay. 

7 quite telling that, despite presenting two different 7 These benefits may not be precisely quantifiable, as 

8 economic experts, plaintiffs will offer no economic analysis 8 Mr. Greene would like us to do, but they are hardly 

9 demonstrating that any prior transaction involving 9 speculative. In this connection, I would note that 

10 St. Luke's has resulted in prices above competitive levels. 10 Your Honor will hear from Dr. Pate and Mr. Kee that 

11 Mistake No. 9: Plaintiffs wrongly discount the 11 transforming the delivery of healthcare is a very difficult 

12 procompetitive benefits of the Saltzer transaction. 12 process that takes time. Yet, St. Luke's has made massive 

13 Plaintiffs dismissed the asserted benefits of the 13 strides in only a few short years. 

14 Saltzer transaction as speculative. But we will prove, 14 It has invested tens of millions of dollars to convert 

15 through the testimony of Professor Enthoven, that these 15 its clinics, which operated dozens of electronic medical 

16 benefits have actually occurred in systems such as Mayo 16 records that didn't communicate with one another, to one 

17 Clinic, Geisinger Clinic, and Kaiser, systems that 17 common EHR, the gold-standard Epic program. And the notion 

18 St. Luke's is seeking to emulate. 18 that I heard from plaintiffs' counsel, well, Saltzer and 

19 And, in fact, if Your Honor reads in the health care 19 some of these other groups had eClinicalWorks, so they 

20 journals, you will see that it's not only Mayo, Geisinger, 20 already had an electronic health record, it's just nonsense. 

21 and Kaiser; but, as I said earlier, if one looks at the most 21 Sure, there are other electronic health records, but they 

22 successful systems, they are precisely the kind of system 22 don't do nearly what the Epic system does in terms of trying 

23 that St. Luke's is trying to achieve here in the Treasure 23 to achieve the goals we're talking about of clinically 

24 Valley. 24 integrated care and helping to identify best practices and 

25 Your Honor will also hear from a number of physicians 25 reduce duplication. 
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1 St. Luke's has also invested millions more in the 1 it has occurred? 

2 WhiteCloud system, which will enable it to extract and 2 Now, you have mentioned the Mayo group, Intermountain 

3 analyze data from medical records so that robust information 3 Healthcare, and some others that have, in fact, achieved 

4 on the quality and c?st of care provided by its clinics, 4 that. But is it universal? I mean, has there always been 

5 including Saltzer, can be harvested, analyzed, and used by 5 procompetitive benefits from this? Any downside? And if it 

6 physicians to change practice patterns in interest of 6 is that clear-cut, why isn't the entire country moving that 

7 patients. 7 direction with some speed? 

8 Now, plaintiffs say St. Luke's will make Epic available 8 MR. BIERIG: Well, the entire country is moving in 

9 to independent practitioners through some pilot program. 9 that direction with different degrees of speed. But if you 

10 Well, we have thought about that kind of program, but the 10 look at the Affordable Care Act, you will see that they're 

11 general consensus is that it will be very hard to do, and 11 trying to incentivize these accountable care organizations, 

12 most independent practices will not want to pay the cost 12 which are, in effect, on the Medicare level what we are 

13 that it takes to be involved with that. 13 trying to achieve across the population of Southern Idaho. 

14 Once again, the value of these tools in improving the 14 The reason it hasn't been done more is these things are 

15 quality of care and in transitioning to value-based 15 tremendously costly. They require a great deal of work. 

16 healthcare delivery cannot be quantified with precision. 16 You have to change all sorts of mindsets. You have a lot of 

17 But these benefits are not speculative in any way, and the 17 physicians who don't want to be told how to practice 

18 law does not require us to somehow quantify their benefits, 18 medicine, what kind of protocols to follow. You have some 

19 especially when those benefits have not yet been achieved. 19 people who want to maximize their revenue by independent 

20 Mistake No. 10. 20 practice, such as the physicians who went over to Saint 

21 THE COURT: Counsel, let me ask you to step back 21 Alphonsus from Saltzer. 

22 for a moment on that last point. At what point --I mean, 22 There is lots of impediments to this kind of thing, but 

23 what is the burden, I guess, upon the defendant to show that 23 I think there is a general consensus that the way to 

24 the projected benefits which have not yet been achieved are, 24 increase quality and reduce costs is to have these fully 

25 in fact, not just pie-in-the-sky hopes but, in fact, we know 25 integrated systems. 
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1 Now, that's not to say that there haven't been fully 1 St. Luke's is seeking to achieve in the Saltzer transaction 

2 integrated systems that have failed. Sure, there is always 2 cannot be achieved as effectively through a looser 

3 failure. There are issues. But, in general, the approach 3 affiliation with Saltzer. We have talked already about 

4 that St. Luke's is taking is in line with all of the best 4 this, Your Honor, so I will try to be brief. 

5 thinking in healthcare. 5 But our witnesses will explain why tight financial and 

6 Are we going to succeed? We feel quite strongly that 6 personal alignment of physicians is the best way to realize 

7 we will. That doesn't make it a certainty. But what we're 7 the benefits of fully integrated care and to move to 

8 saying is that the antitrust laws should not nip our efforts 8 value-based payment. 

9 in the bud before we have a fair chance to show what we can 9 Of course, independent physicians play an important 

10 do. 10 role in St. Luke's strategy, as they do in all of these 

11 THE COURT: In any event, there is enough of a 11 other systems. However, we will show that a substantial 

12 track record that it is not just pie in the sky? 12 nucleus of tightly-aligned physicians has been proven to be 

13 MR. BIERIG: This is so not pie in the sky. This 13 necessary to achieve the kinds of objectives that St. Luke's 

14 is -- this is not even pie. This is reality right down here 14 is trying to achieve. 

15 on planet earth. 15 Now, as Your Honor has heard already, the court is 

16 And you will hear from Professor Enthoven and you will 16 going to hear a lot of argument from plaintiffs seeking to 

17 hear from physicians who have become part of the St. Luke's 17 persuade Your Honor that a looser affiliation with an 

18 system as to the benefits that will come and that are 18 independent physician is better than the tighter affiliation 

19 coming. And it's-- as I said, it's not only the benefits 19 that St. Luke's believes to be essential. 

20 of having the integrated delivery system. It's also the 20 Notably, other than the ipse dixit from plaintiffs' 

21 ability to provide care to Medicaid patients, to Medicare 21 counsel, plaintiffs are not going to have any in-depth 

22 patients, to the uninsured, none of which is happening. 22 analysis to support this conclusion. And, in fact, all the 

23 I'll get to that in a minute. 23 empirical data is to the contrary. But, more importantly, 

24 But let me go to mistake No. 10, Your Honor. 24 this case is not about whether it is more effective to 

25 Plaintiffs fail to appreciate that the benefits that 25 employ physicians or to work with independent physicians or 
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1 how tightly to align them. 1 But Judge Easterbrook's views are not binding on this 

2 Both St. Luke's and Saint Alphonsus employ hundreds of 2 court, so let me turn to what the Ninth Circuit has to say. 

3 physicians. The difference between the two systems is one 3 The Ninth Circuit makes a very important point on the 

4 of degrees, as we have spoken about. 4 importance of judicial restraint in a case such as this one. 

5 Saint Alphonsus and its co-plaintiffs are asking this 5 In a case called United States v. S,)::l!lj Entemrises, the 

6 court to unwind the Saltzer transaction because they assert 6 court said that if market forces can potentially cure the 

7 that their model is less restrictive but likely to achieve 7 perceived problem, then a court, quote, ought to exercise 

8 the same benefits that St. Luke's is seeking to achieve. As 8 extreme caution because judicial intervention in a 

9 I just said, there is no proof of that in this case, and the 9 competitive situation can, itself, upset the balance of 

10 experience of institutions such as Mayo, Intermountain, and 10 market forces, bringing about the very ills the antitrust 

11 many others is directly to the contrary. 11 laws were meant to prevent. 

12 But the more fundamental point, which I have already 12 We believe that if Your Honor were to enjoin this 

13 stated to Your Honor, is that the court doesn't have to 13 affiliation, the court would in effect be doing exactly what 

14 determine which approach is better. The market will sort 14 tl1e Ninth Circuit has cautioned against, intervening in a 

15 that out. And if St. Luke's is wrong, it will lose in the 15 competitive situation, which will upset the balance of 

16 competitive process. 16 market forces and bring about the very anticompetitive ills 

17 And here, I would like to invoke two very thoughtful 17 that the antitrust laws were meant to prevent. 

18 authority. First, Judge Frank Easterbrook, a noted 18 So, Your Honor, we would respectfully request that the 

19 antitrust scl1olar, pointed out in an article entitled "The 19 court consider these ten mistakes in plaintiffs' case as the 

20 Limits of Antitrust" that "This is precisely the sort of 20 evidence is brought forward in the next four weeks. We 

21 situation in which the court should stay its hand. The 21 submit that as the court hears that evidence in light of 

22 market will self-correct any anticompetitive effects, 22 these ten mistakes, Your Honor will conclude that judgment 

23 whereas a judge erroneously prohibiting behavior with real 23 should be entered against plaintiffs on their pricing 

24 procompetitive potential could create significant and 24 claims. 

25 long-term social costs," so says Judge Easterbrook. 25 Now I would like to tum to the claims of the hospital 
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1 plaintiffs. But at the outset, before getting into the 1 physicians amounts to a violation of the antitrust laws. 

2 specifics, it's worth recalling the words of the Areeda and 2 In fact, the antitrust laws do not concern themselves 

3 Hovenkamp treatise. Because a competitor opposes efficient 3 with harm to competitors. They prohibit harm to 

4 aggressive and legitimate competition by its rivals -- and 4 competition. Loss of referrals or exclusion from networks 

5 that is exactly what we're seeing here --it has an 5 can violate the antitrust laws only if they foreclose the 

6 incentive to use an antitrust suit-- which is also what 6 competitor plaintiffs from competing in the relevant market. 

7 we're seeing here -- to delay their operations or to induce 7 Here, this court will not hear a shred of evidence to 

8 them to moderate their competition, which is, again, what 8 the effect that, by virtue of the Saltzer transaction, Saint 

9 they have succeeded in doing because we haven't been able to 9 Alphonsus or TVH will cease to be effective competitors. 

10 integrate Saltzer. 10 Sure, they would like to have more referrals from Saltzer 

11 For that reason, the courts are properly skeptical of 11 physicians; sure, they would like to, you know, be in every 

12 many rivals' suits, particularly when the practices are not 12 network they can be. But there is nothing in this record 

13 obviously exclusionary, so say Professor Areeda and 13 that will show that Saint Alphonsus or Treasure Valley 

14 Professor Hovenkamp. 14 Hospital will cease to be effective competitors. 

15 Perhaps recognizing this lawsuit is nowhere near the 15 Let me just say a couple words about each of those two 

16 rare case in which a transaction can be successfully 16 entities. Saint Alphonsus is part of a huge national chain 

17 challenged by a competitor, the hospital plaintiffs advance 17 that is highly capitalized and has tremendous resources to 

18 a line of argument based on alleged exclusionary conduct, 18 bring into this market. Treasure Valley Hospital is owned 

19 which argument involves three additional mistakes. 19 by physicians who have every financial incentive to refer 

20 It's noteworthy, in my view, that the government 20 patients to that hospital. They make a tremendous profit. 

21 plaintiffs explicitly state in their pretrial brief that 21 I had to chuckle when I heard Mr. Powers talk about the 

22 they, quote, do not join, end quote, the hospital plaintiffs 22 poor TVH physicians. I think everyone in this courtroom 

23 in the hospital plaintiffs' argument. 23 would like to have the balance sheet of those poor TVH 

24 So mistake No. 11: The hospital plaintiffs falsely 24 physicians. 

25 imply that some loss of referrals from the Saltzer 25 But in terms-- also to note, Mr. Powers made a big 
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1 point about they are a lower cost provider. Let's talk a 1 That brings me to mistake No. 12. The hospital 

2 little bit about the reasons for the lower cost. They take 2 plaintiffs erroneously suggest that they will lose so many 

3 the least risky procedures. They do only outpatient work. 3 referrals and other opportunities, that their ability to 

4 They take very little Medicaid, much less than either Saint 4 compete, that their ability to be effective competitors in 

5 Alphonsus or St. Luke's. And this is very important: They 5 the market will be comprised. 

6 don't have an emergency room. They don't operate an 6 Quite to the contrary, tl1e defendants will demonstrate 

7 emergency room. They don't take any kind of care that comes 7 at trial: One, there is absolutely no policy against 

8 to an emergency room. So no wonder their costs are so low. 8 referrals to Saint Al's or TVH; two, St. Luke's does not 

9 So I think that's worth pointing out. 9 incentivize physicians not to refer to these institutions. 

10 But in any event, the court will hear evidence -- I 10 And, by the way, Mr. Ettinger could not be more wrong 

11 should also say in that, that it's noteworthy that Congress 11 when he says that the contract with Saltzer incentivizes the 

12 in the Affordable Care Act passed a law forbidding the 12 physicians to refer away from Saint Al's or from TVH. There 

13 building of any more physician-owned specialty hospitals 13 is nothing of that in the contract. And contrary to what he 

14 along the lines of TVH. 14 says, they do not get paid for sending ancillary services to 

15 To the contrary, Your Honor, the court will hear 15 St. Luke's or anyone affiliated with St. Luke's. I don't 

16 evidence that Saint Alphonsus and TVH are investing heavily 16 know where he got that, but he is just dead wrong about 

17 in Canyon County. They are both-- notwithstanding their 17 that. 

18 talk about fuey have lost some referrals from Saltzer 18 Three, it was a key consideration for the Saltzer 

19 physicians or fuey are concerned about this or that, they 19 physicians fuat fuey be free to refer in the best interests 

20 are both fully busy and active and strong competitors. 20 of their patients; and, four, Saltzer physicians have 

21 Their plans to invest heavily in Canyon County are not the 21 continuing and are continuing to make referrals, substantial 

22 actions of competitors who believe that they will no longer 22 numbers of referrals, to physicians affiliated wifu Saint 

23 be able to compete. What it does explain is why Saint 23 Alphonsus and TVH. 

24 Alphonsus and TVH are trying so hard to have the Saltzer 24 So let me talk a little bit about fue network issue. I 

25 transaction undone. 25 really, again, kind of was interested in Mr. Ettinger's 
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1 slide about referrals. The slide he put up there was: What 

2 if Saint Al's kicks Saltzer out of its network? I don't 

3 know if the court noticed that. But the slide was not 

4 talking about St. Luke's; the slide was talking about Saint 

5 Alphonsus kicking Saltzer out of its networks. 

6 As to networks, the evidence will show that there is 

7 intense competition. And Mr. Ettinger's parade of 

8 situations in which St. Luke's determined not to bid all 

9 arose in the context of fee-for-service contracts where, as 

10 we have already said, what St. Luke's is interested in is 

11 trying to develop these risk-based, value-based contracts, 

12 and he overlooks the fact that that is a fundamental part of 

13 St. Luke's strategy. 

14 The fact is, as I said, there is intense competition. 

15 There will continue to be intense competition. St. Luke's 

16 has its own network. Saint Alphonsus has its own network. 

17 There are broad networks that consist of many providers, and 

18 I don't think we need to worry about that kind of 

19 competition. 

20 And finally, the third -- the 13th mistake, the third 

21 one that is exclusive to the hospital plaintiffs, is that 

22 they rely on evidence from past transactions that have 

23 absolutely no probative value on the referral issue. 

24 The hospital plaintiffs will seek to introduce evidence 

25 based on purported changes in hospital admissions by 
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1 in question will testify. 

2 The artifact caused by the fact that the admitting 

3 physician is listed as a Saint Alphonsus hospitalist 

4 completely undercuts reliance by the hospital plaintiffs on 

5 the study. 

6 THE COURT: What about the anecdotal evidence, the 

7 documents put up by either Mr. Greene or Mr. Ettinger or 

8 Mr. Powers, which suggested that there was an understanding 

9 prior to some of these prior acquisitions that, in fact, the 

10 referrals pattern would change and that the referrals would 

11 come, if not exclusively, largely to St. Luke's? 

12 Again, I don't have them in front of me, but was that 

13 just a misunderstanding about what --

14 MR. BIERIG: I think that's a misunderstanding. 

15 But, more importantly -- I think that's wrong. But, more 

16 importantly, what we're dealing with here is not these past 

17 transactions in the Magic Valley. We are dealing with the 

Saltzer transaction. 

THE COURT: I thought some of those had to do 

with, like, with the Boise Orthopedic Group. 

MR. BIERIG: Yes. You will hear from the Boise 

Orthopedic Group, and you will find out, Your Honor, that 
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1 surgical practices that have been acquired by St. Luke's. 

2 In fact, the evidence will show that, to the extent that 

3 admissions went down, it was often because primary care 

4 physicians at Saint Alphonsus stopped referring patients to 

5 the acquired practices or for other reasons, such as actions 

6 by TVH that were unrelated to the conduct of St. Luke's. 

7 In any event, the evidence will show that as far as 

8 Saint Alphonsus' lost admissions from the surgeons whose 

9 practices were acquired by St. Luke's, Saint Alphonsus made 

1 0 up for that loss by having other surgeons affiliated with 

11 Saint Alphonsus do the work. 

12 Saint Alphonsus and TVH are not in any way threatened 

13 as competitors. Sure, they don't like the competition, but 

14 they are not in any way threatened as competitors. 

15 Now, the hospital plaintiffs will also rely on a study 

16 by one of its experts that purports to show a drop-off in 

17 admissions to Saint Alphonsus by primary care physicians who 

18 became associated with St. Luke's. 

19 In fact, the evidence will demonstrate that those 

20 physicians continued to send patients for admission to Saint 

21 Alphonsus. However, because the admitting physician was 

22 formally listed on the document reviewed by the expert as a 

23 Saint Alphonsus hospitalist, it appeared to her that 

24 admissions had dropped off significantly. In fact, 

25 admissions did not significantly drop off, as the physicians 
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1 transaction, there was an understanding. And the 

2 understanding is the exact opposite of what plaintiffs would 

3 have the court believe. The understanding would be that the 

4 Saltzer physicians would be free to refer and to admit 

5 wherever -- to refer to whatever physician and to admit to 

6 whatever facility they deem to be in the best interests of 

7 their patients. 

8 That was an article of faith with the -- with the 

9 Saltzer physicians, and it was one that St. Luke's readily 

10 agreed to because St. Luke's is interested in, to go back to 

11 the Triple Aim, better care. If the Saltzer physicians 

12 believe that their patients are best served at Saint 

13 Alphonsus Nampa or by having a surgeon from TVH or a surgeon 

14 from Saint Alphonsus do surgery or some specialist do the 

15 work, it was critical for-- for Saltzer that they be able 

16 to do that, and St. Luke's was in full agreement with that 

17 approach. 

18 So, whatever the case may have been with Boise 

19 Orthopedic-- and Your Honor will hear from a representative 

20 of that group --the fact could not be more clear that 

21 Saltzer has retained the ability and will retain the ability 

22 to refer wherever it deems to be in the best interest of the 

18 

19 

20 

21 

22 

23 

24 

25 

there was no understanding along those lines whatsoever. 23 patients. St. Luke's supports that, and the facts support 

THE COURT: Okay. 24 it. The facts support it. If you look at the actual 

MR. BIERIG: But, more importantly, in the Saltzer 25 referral patterns, you will see that St. Luke's is 
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1 contimring to make substantial referrals to Saint 

2 Alphonsus-Nampa and to physicians who are associated with 

3 the hospital plaintiffs. 

4 So, in short, Your Honor, the evidence will show that, 

5 when judged against the very high standard that the hospital 

6 plaintiffs must meet, the claim of unlawful exclusionary 

7 conduct by virtue of the Saltzer transaction is not even 

8 close to one of the cases described by Professor Areeda and 

9 Hovenkamp. What it is is an attempt to forestall and 

10 foreclose the competition that St. Luke's is bringing to 

11 Canyon County. Accordingly, we would respectfully ask this 

12 court to enter judgment against the hospital plaintiffs on 

13 their claims. 

14 Now, finally, even though we believe strongly that 

15 there has been absolutely no violation of law, I feel 

16 compelled to say a few words about the remedy proposed by 

17 plaintiffs. And I would like to start out by citing not a 

18 1960 case, you know, over 50 years old -- although I, 

19 myself, have cited one that's a hundred years old. But I 

20 would like to start out with another -- a decision by 

21 another district court in this circuit. 

22 As the Central District of California put it, 

23 "Divestiture should not be entered into without substantial 

24 evidence that the benefit outweighs the harm." 

25 Here, the evidence will demonstrate that quite the 
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1 fair to conclude that the most likely outcome of divestiture 

2 would be the breakup of Saltzer and possibly the departure 

3 of some of the Saltzer physicians from the Nampa area. You 

4 will hear a lot of testimony on that, Your Honor. 

5 On the other hand, Saltzer physicians will testify that 

6 divestiture will eliminate their access to the 

7 infrastructure that they need to offer their patients the 

8 fully integrated 21st century medicine that those patients 

9 deserve and that affiliation with St. Luke's permits them to 

10 have. 

11 The Saltzer physicians will explain how they will not 

12 be able to implement community health outreach programs 

13 nearly as effectively as they would as part of St. Luke's. 

14 They will further explain how they will not be able to treat 

15 all Medicaid and other low-paying patients. Thus, not only 

16 frustrating their own view of what they, as physicians, 

17 would like to do, but frustrating the objective of the 

18 Department of Health and Welfare of this state to see that 

19 quality care be provided to all such patients. 

20 And we will provide evidence that divestiture will 

21 dramatically slow the efforts of St. Luke's to move to 

22 value-based payment, efforts which are also very much 

23 supported by the Department of Health and Welfare of the 

24 State of Idaho. 

25 Third, divestiture is entirely unnecessary even if the 
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1 opposite is true. Any benefit of divestiture -- and we see 

2 none --will be far outweighed by the harm that that remedy 

3 would cause. 

4 To begin, far from injecting competition into the 

5 market, the most likely result of divestiture is dissolution 

6 of Saltzer. Certainly, Saltzer will not be an effective 

7 competitive force. 

8 Your Honor will hear testimony from Bill Savage, CEO of 

9 Saltzer, and from Saltzer physicians about the loss of seven 

10 surgeons who left Saltzer to join Saint Alphonsus. These 

11 surgeons were Saltzer's greatest revenue producers. Their 

12 departure has so crippled Saltzer financially, that, if 

13 divested, Saltzer is unlikely to survive very long and will 

14 certainly not be a strong competitive force. 

15 The plaintiffs, you know, they seem to think they know 

16 what's going to happen, but I would submit that Mr. Savage, 

17 the CEO of Saltzer, knows better than they do. But 

18 beyond-- beyond Mr. Savage, his testimony will be 

19 corroborated and enhanced by the analysis performed by 

20 defendants' expert Lisa Ahem. 

21 Ms. Ahem will show that, as a result of the departure 

22 of the surgeons and the loss of other physicians, if Saltzer 

23 is divested, the Saltzer physicians will be at income levels 

24 at approximately of only two-thirds of where they were prior 

25 to the affiliation. In the circumstances, it seems quite 
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1 court were somehow to find that the Saltzer transaction is 

2 unlawful. Any concern about higher prices through the 

3 exercise of a market power can be remedied by an order 

4 requiring that fee-for-service contracts be negotiated by 

5 Saltzer, which remains a distinct entity independent of 

6 St. Luke's. 

7 Indeed, St. Luke's offered this approach, both to the 

8 Federal Trade Commission and to the State of Idaho, even 

9 before the government plaintiffs filed suit. And the 

10 Federal Trade Commission, itself, has imposed a similar 

11 remedy in the Northwest Hospital case and recently accepted 

12 a similar remedy in the Phoebe Putney case. 

13 Your Honor, at the end of the day, this case raises the 

14 question of whether a midsize market such as the Treasure 

15 Valley can realize the benefits of the clinically integrated 

16 care that Congress in the Affordable Care Act sought to 

17 incentivize and that the best thinkers in health policy 

18 believe to be our society's greatest hope for reducing cost 

19 while increasing quality. 

20 The inescapable fact, as demonstrated by these numerous 

21 systems that we have talked about and that is beginning to 

22 be demonstrated by St. Luke's, itself, is that creation of a 

23 fully integrated delivery system on a scale necessary to 

24 permit transformation from volume-based to value-based 

25 payment requires close financial and personal alignment with 
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1 a large number of primary care physicians. 

2 On the facts of this case, if the court were to find 

3 the Saltzer transaction unlawful, Your Honor would be 

4 sending a signal across America that wooden application of 

5 HHI numbers and recitation of speculative competitive harm 

6 will relegate the people in such smaller markets to what the 

7 Seventh Circuit has termed "horse-and-buggy medicine." 

8 That, Your Honor, we submit, would be absolutely the 

9 wrong signal to send. Preempting innovation in healthcare 

1 0 in this way is not consistent with, much less required by, 

11 the antitrust laws. This court should not erect a judicial 

12 barrier to innovation in healthcare here in Southern Idaho 

13 and as a precedent throughout this nation. We would 

14 respectfully submit, Your Honor, that after all the evidence 

15 is in, this court should enter judgment for defendants on 

16 all claims. 

17 Thank you. 

18 THE COURT: Thank you. 

19 Mr. Julian. 

20 MR. JULIAN: May it please the court and counsel. 

21 I wish to offer just a few brief comments as my opening 

22 statement. I am Brian Julian. I represent Saltzer Medical 

23 Group. With me is Dr. John Kaiser. At various times, we 

24 may see Bill Savage. Dr. Kaiser is the president of the 

25 group; Bill is the CEO. 

1 quit, gone to work for Saint Al's, which now maintains a 

2 significant presence for orthopedic surgery in Nampa. 
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3 Our point in the defense is that the government, when 

4 administering a utilitarian law, and the court, in applying 

5 the law, should do what a good physician does every day of 

6 his or her life. First, do no harm. Do no harm to the 

7 ultimate consumer. Do no harm to the good quality of 

8 medical practice in the community. And do no harm to 

9 physicians who have chosen to make integration of medical 

1 0 services a valued tool for properly serving their patients 

11 with their chosen partner, St. Luke's Health System. 

12 You will hear from a number of the Saltzer doctors. 

13 Dr. John Kaiser, who is here, is the president of the group 

14 and presents an interesting perspective and background. He 

15 holds a bachelor's degree in electrical engineering, has a 

16 master's degree in industrial engineering, was in a career 

17 with IBM for many years. He also acquired his master's in 

18 business administration before going on to medical school 

19 and becoming a board-certified obstetrician/gynecologist. 

20 He was also a shareholder for Treasure Valley Hospital. 

21 So his perspective on business survival and business 

22 plans is of a distinctive quality. He, along with other 

23 physicians, will testify that, due to market conditions, it 

24 became obvious that a standalone medical clinic that charges 
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1 I realize this case is important to all parties. I 

2 think, as my friend Ray Powers stated the other day, there 

3 are still obviously primary and secondary parties. Saltzer 

4 finds itself aligned with St. Luke's Health System with a 

5 common defense and a shared need to present this case in an 

6 efficient manner under the clock. 

7 I can represent to the court that we have discussed 

8 major and significant issues with St. Luke's counsel. We 

9 have reached consensus. Thus, if it appears Saltzer is not 

1 0 asking as many questions or not calling as many witnesses, 

11 we are doing that out of the economics and efficiency 

12 required to present this in a timely fashion. 

13 I am very much aware of the characteristics of the 

14 physicians of Saltzer Medical Group. I have represented 

15 them for probably 20 years. Simply put, Saltzer Medical 

16 Group opposes the claims made by the government that somehow 

17 Saltzer is reducing competition and impairing medical care, 

18 when the short of the matter is to be nothing could be 

19 further from the truth. 

20 Further, the remedy sought by the government plaintiffs 

21 against Saltzer would cause great harm to this clinic and 

22 the respective medical care provided. 

23 Effectively, I represent a doctor's office. This 

24 doctor's office has changed over the last couple years. It 

25 has lost about a dozen doctors. The top producers have 

1 medical climate. 

2 Affiliation with another group was absolutely 

3 essential. It was essential for economic survival as well 

4 as simply recruitment for replacement of retiring or 

5 terminating physicians. Such affiliation is not only a 

6 trend, but it appears to be highly encouraged under the 

172 

7 Affordable Care Act and under Medicare regulations, which 

8 strongly promote consolidation and the efficiencies that go 

9 with such a business model. 

10 Of course, St. Luke's was receptive to the idea when 

11 approached by Saltzer. You will hear that the concept of 

12 affiliation was first considered as much as seven or eight 

13 years ago. It is interesting that Saint Al's, one of the 

14 plaintiffs in this matter, also made an offer to affiliate 

15 the services with Saltzer. 

16 After approximately three years of deliberation, 

17 consideration, and negotiations, Saltzer selected St. Luke's 

18 Health System and rejected Saint Al's. Prior history with 

19 Saint Al's was a significant factor in coming to this 

20 decision. 

21 Of course, if the group would have gone with Saint 

22 Al's, that entity would have had a larger market share than 

23 the current affiliation with St. Luke's under the 

24 plaintiffs' definition of market. 

25 fees for services could no longer survive in the current 25 What you will also hear transcending even the 
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1 economic --economics of consolidation was the physicians' 

2 desire to improve medical care. You will hear that 

3 physicians are excited about advanced electronic medical 

4 record system. And while Saltzer did have its own 

5 electronic medical record system, the Epic system offered by 

6 St. Luke's is of a considerable higher quality with much 

7 greater capability. It is the gold standard. 

8 In fact, the evidence will show that Saltzer actually 

9 tried to purchase the Epic system but was told by Epic it 

1 0 could not purchase it because they weren't big enough to 

11 haveit. 

12 In addition, St. Luke's Health System integrates Epic 

13 with WhiteCloud, and it's an additional software tool. 

14 WhiteC!oud now provides Saltzer physicians with quality 

15 control, statistical guidelines in the treatment of their 

16 individual patients. For example, Dr. Kunz and Dr. Kaiser 

17 will testify how this program has served as a remarkable 

18 advance in improving medical care. 

19 Testimony will also show that Saltzer physicians are 

20 enthusiastic about access to these tools and increasing the 

21 level of care for their patients that would simply not have 

22 been available without this affiliation. They want to have 

23 the highest medical care. They believe their patients 

24 deserve the kind of care that they experience at Mayo 

25 Clinic, at the Cleveland Clinic. And this gives them that 
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1 opportunity. 

2 Another great benefit which the physicians support is 

3 the ability to treat any patient regardless of their ability 

4 to pay or with whom they are insured. All of the 

5 government-insured patients, whether it be Medicare, 

6 Medicaid, TRICARE, even the uninsured, will be accepted. 

7 And a physician is going to be paid regardless of insurance 

8 status. 

9 It should be remembered the purpose of antitrust law is 

1 0 to enhance consumer welfare. In Canyon County, there is a 

11 growing Medicaid population. A significant benefit has 

12 happened to those consumers. No longer are they waiting in 

13 a public medical clinic for services. They are allowed to 

14 go to the best clinic in the county, maybe the best clinic 

15 in Idaho, for medical care. Physicians no longer have to 

16 screen their patients on ability to pay. They are able to 

17 render medical treatment to all patients regardless of their 

18 insurance status. 

19 How can this significant and growing population just be 

20 ignored when we speak of enhancing consumer welfare? 

21 Physicians will testify that to limit the geographical area 

22 only to Nampa is unrealistic. Many patients travel to 

23 Meridian or where they work in Boise for medical care and 

24 vice versa. 

25 The Saltzer integration with St. Luke's Health System 
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1 will have no negative effect on the availability of or costs 1 in Nampa? 

2 of medical services for the Nampa/Canyon County residents. 2 

3 There is no threat of any inappropriate leverage from 3 

4 St. Luke's and Saltzer negotiating with payers. Such 4 

5 projections are based upon pure speculation. 5 

6 Lastly, the evidence will show that if this transaction 6 

7 were to be unwound, the survival of Saltzer Medical Group is 7 

8 in question. For example, the testimony will show that the 8 

9 doctors would have to assume massive amounts of overhead due 9 

10 to the leaving, the absence of other producing physicians. 10 

11 Working the same hours, same patient loads, they can expect 11 

12 approximately a one-third decrease in their pretransaction 12 

13 pay due to the increased overhead. Medicare, Medicaid 13 

14 patients would have to be restricted. 14 

15 At the time, Saltzer would have to --at that same 15 

16 time, they would have to try to recruit new physicians 16 

17 without any hospital assistance, no economic incentives. 17 

18 And it simply would be an act of futility. 18 

19 With Saint Al's taking the top-producing physicians, 19 

20 Saltzer can't sustain itself. The resources of Saltzer will 20 

21 be so depleted and the prospect of rehabilitation so remote, 21 

22 that Saltzer will face the grave probability of business 22 

23 failure. It's likely this will lead to doctors finding more 23 

24 lucrative deals, other cities in Idaho, perhaps in other 24 

Based on this, we believe plaintiffs' claims must fail. 

Saltzer stands uniformly with St. Luke's in support of this 

transaction. Thank you. 

THE COURT: Thank you, Mr. Julian. 

Counsel, we only have one hour before the end of the 

day. Let's take one more ten-minute break, and we'll try to 

hold this to ten minutes. Let's try to reconvene at 20 

minutes to. We will then have 50 minutes for our first 

witness, which I assume the plaintiff will have teed up and 

ready to call. We'll be in recess for ten minutes. 

MR. GREENE: Your Honor, if I may. 

THE COURT: Mr. Greene. 

MR. GREENE: I'm so sorry. The first witness 

plaintiffs will call will be Mr. Crouch. We believe this is 

one of the witnesses for which the courtroom may need to be 

closed. So you may want to --

THE COURT: If counsel is in agreement-- I should 

have checked the order. If that's the case, we'll have to 

clear the courtroom while Mr. Crouch is testifying again. 

And then as soon as-- well, will that take the balance of 

the morning-- of the day? 

MR. GREENE: Yes, and carry over until tomorrow I 

think, Your Honor. 

25 states. How can that be said to better the consumer welfare 25 THE COURT: So, with that understanding, then, 
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