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The Parties

St. Luke’s and Saltzer are 
“dominant” providers
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St. Luke’s Presence Across Idaho

TX 1095
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St. Luke’s became the second largest provider of PCP services in 
Nampa when it acquired Mercy Physician Group in 2011
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Healthcare Provider 
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Dr. Randell Page, 
Saltzer's Contracts 
Committee Chair 
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St. Luke's Projects 
Annual Cash Flow by 

Million in 
6 
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Saltzer is Dominant in the 
''Nampa Market'' 
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"This begins to show the dominance of 
Saltzer in the Nampa market. 0 0 0 Out of 
roughly 80 physicians in Nampa, Saltzer 
represents 4 7 0 If you add the Mercy 
Group, we have the opportunity to work 
exclusively with 54 of the 80o" 

Ed Castledine, 
Director of Business 

Development 

::!Jlb St L 1" ' -=rrr ul\es 
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St. Luke's Consultant Reports that Saltzer 
Already Has Leverage with Payors 
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The Acquisition
St. Luke’s will finance the deal 

with higher reimbursements 
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Terms of The Deal 

• On December 31 , 2012, S e 's acquired the assets of 
Saltzer for approximate! million plus working capital 

• Through the acquisition, St. Luke's received Saltzer's 
intangible assets, personal property, and equipment 

• St. Luke's now has the ability to negotiate with health 
plans on Saltzer 's behalf 

• Saltzer's physicians entered into a five-year professional 
services agreement with St. Luke's 

• Saltzer physicians are paid based on the volume of their 
productivity 

• If divestiture is ordered, Saltzer physicians keep over 
million in "goodwill" and other payments from St. Luke's 

9 



Acquisition Gives Saltzer PCPs a Double
Digit Pay Boost 
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St. Luke's Expects to Finance Higher 
Pay for Saltzer By Charging More 

• I 
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Applicable Law

The burden shifting framework 
under Clayton Act § 7 
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Section 7 of the Clayton Act

“No person shall acquire, directly or indirectly . . . the 
assets of one or more persons engaged in commerce 
. . . where in any line of commerce or in any activity 
affecting commerce in any section of the country, the 
effect of such acquisition . . . may be substantially to 
lessen competition, or to tend to create a monopoly.”
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United States v. Philadelphia National Bank 
Presumption 

U. S. v. PHILADELPHIA NAT. BANK. 321 

Sy ll:1 bus. 

UNITED STATES v. PHILADELPHIA NATIONAL 
BANK ET AL. 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR TH E 

EASTERN DISTRICT O~F·P~E~N~TN~SY~L~V~A~N~I~A.~~~~~~~~~~~-~~~- ~~~~~ 

No. 83. Argued February 20-21 behavior, or probable anticompetitive effects. Specifically. 
we think that a n1erger which produces a fwn controlling an 

undue percentage share of the relevant n1arket, and results 

in a significant increase in the concentration of firms in 

that n1arket is so inherently likely to lessen con1petition 

substantially that it n1ust be enjoined in the absence of 

e\·idence clearly showing that the n1erger is not likely to have 

such anticon1petiti\·e effects. See United States \". Koppers 

Co .• 202 F.Supp. 437 (D.C.\V.D.Pa.1962). 

14 



Presumption of Illegality 

United States Court of Appeals, 
Seventh Circuit. 

UNITED STATES of America, Plaintiff- Appellee, 
V. 

ROCKFORD MEMORIAL CORPORATION and 
SwedishAmerican Corporation, Defend

ants-Appellants. 

Ar 
De< 

The United S 
posed consolidati< 
i ve of antitrust 1 
Court, for the No 
J. Roszkowski, J. 
ment in favor of 

No. 89-1900. 

[11][12] The defendants' im1nense shares in a 
reasonably defined 1narket create a presu~gtion of 

illegality. Of course many factors other than the 
number and size distribution of firms affect the 
propensity to collude, but here as in Hospital Cor-

The court of Ap poration of America, a factually similar case, most 
that proposed mer . 

I!!!!!!!!!!!!!!!!!!!!!!' of them strengthen rather than weaken the mference 
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Entry Must Be Timely, Likely, and Sufficient

Timely  
“It would take significantly longer than the two-year timeframe prescribed by 
the Merger Guidelines to plan, obtain zoning, licensing, and regulatory permits, 
and construct a new hospital in Lucas County.”

Likely  
“The Merger Guidelines explain that for entry to be considered likely, it must be 
a profitable endeavor, in light of the associated costs and risks.” 

Sufficient 
“Under the Merger Guidelines, for entry or expansion to be sufficient, it must 
replace at least the scale and strength of one of the merging firms in order to 
replace the lost competition from the Acquisition.”

16

FTC v. ProMedica Health Sys., Inc., No. 11-cv-47, 2011 WL 1219281, at **31-34  
(N.D. Ohio Mar. 29, 2011)



With High Market Concentration, Efficiencies 
Must Be “Extraordinary”

 “High market concentration levels require proof of extraordinary 
efficiencies,  . . . and courts generally have found inadequate proof of 
efficiencies to sustain a rebuttal of the government’s case.”

- United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 89 (D.D.C. 2011)

 “[T]he high market concentration levels present in this case require, in 
rebuttal, proof of extraordinary efficiencies.” 

- FTC v. H.J. Heinz Co., 246 F.3d 708, 721-22 (D.C. Cir. 2001)

 “When the potential adverse competitive effect of a merger is likely to be 
particularly substantial, extraordinarily great cognizable efficiencies 
would be necessary to prevent the merger from being anticompetitive.”

- Horizontal Merger Guidelines, § 10

17



Efficiencies Must Be Verifiable and Merger-
Specific

Verifiable
“The court must undertake a rigorous analysis . . . to ensure that those 
‘efficiencies’ represent more than mere speculation and promises . . . .”

- United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 89 (D.D.C. 2011)
“Efficiency claims will not be considered if they are vague, speculative, or 
otherwise cannot be verified by reasonable means.”

- Horizontal Merger Guidelines, § 10

Merger-Specific
“[E]fficiencies must be ‘merger-specific’ to be cognizable as a defense.” 

- FTC v. H.J. Heinz Co., 246 F.3d 708, 721-22 (D.C. Cir. 2001)
“The Agencies credit only those efficiencies . . . unlikely to be accomplished in 
the absence of either the proposed merger or another means having comparable 
anticompetitive effects. These are termed merger-specific efficiencies.”

- Horizontal Merger Guidelines, § 10

18



The Relevant Markets

The relevant markets will be 
conclusively established
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There Is No Material Dispute Over the 
Relevant Service Markets

 Adult PCP Services is a distinct service market, even 
though some patients visit other specialists to receive 
primary care (e.g., OB/GYN)
 Defendants’ economic expert agrees.  Argue Report ¶ 100

 General Pediatric Physician Services also is a distinct 
service market 
 Defendants’ economic expert agrees.  David Argue Dep. 

Tr. at 162-163

20



Nampa is the Relevant Geographic 
Market

Nampa is a distinct geographic market, even 
though some patients visit PCPs outside Nampa
 Testimony from wide range of market 

participants confirms that patients prefer access 
to local PCPs

 All health plans agree: need Nampa PCPs to 
offer marketable networks

 Data confirms that Nampa patients demand 
Nampa PCPs

21



Patients Strongly Prefer Access to 
PCPs Close to Home 

157 
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15 that consumers would like very much and they value 
16 ha\·ing their primary physician close to home. within 
17 a few miles. 10 to fi\·e m inutes. 
18 So there's kind of a market acceptability 
19 that we are trying to achieve and we also have to 
20 meet the minimum regulatory standards. 
21 Q. SelectHealth makes a list of the pro,ide1·s 
22 iu the Bd ghtPath u etwo1·k a,·ailable ou its website to 
23 
24 
25 

members aud the public at large, co!Tect? 
A. Correct. 
Q. And a pe1·son can search that list of 

Patricia Richards, 
CEO of 
SelectHealth 

~select health. 
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It Makes 
Have Nampa PCPs 

to 

St. Luke's Consultant 
Peter LaFleur 

consilium group llc 
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Patients Demand Access to Nampa 
PCPs 

11 7 119 
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7 MR. 'ETTINGER..: I hne no ti:uthe:rquesti011S 
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10 MR. \VITHROE: None for one at thi• time. 
II Tbanl:s. 
12 MR. PERRY: \Vecangoofftb.ereocordand 

13 lab a. break. 
14 
15 
16 
17 
IS 

THE VIDEOGR.>J>HER. Offth< record. 
(1\«eu tabn.) 
THE VIDEOGR..t.PHER. On tbe re<:ord. 

EXAMINATION 
19 BY ~IR. SCHAfER: 

really belp to coonlinlr1e tile care for the$e 
patitult. tht c:ate thon they r«rive 1lOI ooly i.n 
tM Nampa art3 00. if they ba\'t to~ rtfm"td 10 

4 specialists in tbt Treasure Valley or et.stv.·btre, 
5 tbeycanbt:lpcoordinatethatcare. 
6 And - IWds.olt:lwlkthatisb.owit 

7 bel~fut1her, you kn<m.•, our godsofrran.s-fi 
S health c:.are to one &hat u:np.-0\'H coordination. 
9 qualiJy. cost efficrency. 

10 Q. BY ~JR. SCHAfER: And llr. EttiJit 
11 you w wt qut~tion5 about" btthn it would~ 
12 pos5iblt (or St. Lukt's to birt mort-indt~ndt 
13 physicians to st-n·t in a mf'di('nl dirKtor rol~t. 

14 Do ron rtmf'm.l>tr tltost qttf''ilions~ 
15 ~lR. ETTINGER. Ob.Ject;oa; mise 
16 THE \VIlNESS: Yes. 
17 
IS 
19 

Q. BY l!R. SCHAFER: Do you b>\•t •n1 
10 btlin•t rhat doing ~o would bt mort or J.Ks 
tf!Kti\' f tb.'ln St. Lu.b's turrtot pbn or 

20 Q. .W ri;ht, Dr. Stppi. I jusr ba\'f a ftw 20 turrtnt - tbt C'urrtut Ulf1bod by whkb il dt\' 
21 follo,T·up qut-sdons for you ba-;t-d on tbt- qntsrion.s 21 cbe- i:niti:nins you ralkt'd about tocb~·,-
22 you we-rt aske-d by ('Ounnl this morning. 22 A. Wtll we- you k:Dow. we do have 
23 Fir5t i$ you mtnrione-d ur~· in 23 $COle- aOO as I wet. tbtre are iodeptodeol 
24 rMpon-;t to $Ome- qutnions from :\lr. Purr thai tbt 24 doctM wbo art - wbo str\"e as~ du«tOI"S 

25 Salrur transaction was im on aut 10 S1. Lukt'<; 25 for certain colts withilllbe St. Lub's 

coah of adt.lt\io: dinkal inrt:,ndou aud 
impro,iog quality-

MR. ETTD\GER: Objection~ mis.c.b.tratlfflz.tos 
his testimony md le-adin,g. 

Q. B\' :\lR. SCHAFI:R: -- b-H"auu rh,.,... 
t\':IS-
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ll th:u w:u~ 

13 MR. PERRY: S=t~tion. 
14 THE W11NESS; Yeah. We 4 - so we h3\'t - \ e 
1 S have pa.llnats that h\·e w Nrunpa that ba\'~ accoes.s 
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Wt don't~ th< same kind of 
14 participotion with indtptndent physicians. for 
15 obvious reasons. Not be<•use they are not 
16 exc.llent physicians and int<rested in doing this, 
17 but they have to run their own offices. And they 
18 don't ba\·e access to tbe human resource.s or 
19 
20 
21 
22 
23 
24 
25 

capital resources that fitl3ncially aligned 
physicians haw. 

So il just stems robe mort etftcti\·t 
in-- in many ways when we bat·e medical 
directorships within the aligned physician 
coOilllunity and the things they are able to do and 
accom hsb. 

[W] e have patients that live in Nampa that 
have access to St. Luke's Health System 
outside of the Nampa area, and we- we 
really believe that it is important to have 
access points for those patients close to 
home. 

Dr. Kurt Seppi, 
Executive Medical 

Directot· 

dHb st L •~ ' ~ =rr u~es 

30 (Pages 117 to 120) 
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To Be Marketable, Provider Networks 
Must Include Local PCPs 

case 1:12-oMlOS6(H!LW Ooa.rnent 34-23 Filed l2J04I12 Paoe 1 a 9 

13. If" car\! to be con1pctitivc in the market for health insurance in southern Idaho. 

we need to have substantial primary care physician coverage in Canyon County. But we need 

more than just numbers· we need physicians who are dedicated to quality enhancement. u 'e of 

U.S.C. § 17-16. as IOI .... T. 
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Patricia Richards, 
CEO of 
SelectHealth 

select health. 

25 

Richards Decl., Dkt. 34-23 



To Be Marketable, Provider Networks 
Must Include Nampa PCPs 

Jeffrey Crouch, Vice President of Provider Relations for 
Blue Cross of Idaho, will testify that: 

• Patients demand access to PCPs in the communities 
where they live 

• In his experience, BCI cannot offer a competitive network 
without local PCPs, even if the network includes PCPs in 
nearby areas 

• A network without PCPs in Nampa would not be 
commercially viable 

Jeffrey Crouch, VP of 
Provider Relations 

+. Blue~ 
" Cross of Idaho 

26 



St. Luke's Own Documents Analyze 
the ''Nampa Physician Market'' 

Nampa Physician Market Share 

Potential SLHS Practices 
Potential 

Specialty Saluer Mercy Group St.AI's PHMG Independent Total SlHS %ofToul 

Practices 

Family Practice 11 7 14 2 4 38 18 47% 
Internal Medicine 6 0 0 0 4 10 6 60% 
Pediatrics u 0 0 0 1 12 11 92% 

08 1 0 0 0 7 8 1 13% 
2 0 1 0 1 4 2 50% 

4 0 0 0 0 4 4 100% 
0 0 0 2 l SO% 

• Saltzer and Mercy Group physicians represent the majority of primary 

• Saltzer and Mercy Group physicians represent the majority of primary 
care and surgical providers in Nampa. 

27 
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Nampa Is a Distinct Market from Boise

TX 1784

28
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Dr. Argue’s Critical Loss Analysis 
Is Flawed

 Defendants’ expert relies heavily on “critical 
loss analysis” to suggest a much broader 
geographic market.  But . . . 
 Dr. Argue ignores the role of health plan-provider 

negotiations in setting healthcare prices
 Dr. Argue failed to execute a basic element of 

proper critical loss analysis
 Dr. Argue presents two different calculations of the 

critical loss; neither is correct

29



Defendants Offer No Viable 
Alternative Geographic Market 

14 Q. So, sitting here today, can you say what the 
15 properly defined geographic market for primary care 
16 physician services is, in fact, in this case? 

David A. Argue, Ph.D. 

A. I have not specified the exact parameters of the 
hie market. 

For The Record, Inc. 
(301) 870-8025- www.ftrinc.net- (800) 921-5555 

David Argue, VP and Principal 
Economists Incorporated 

Economi'Sts 
INCORPORATED 

Argue Dep. Tr. at 180 - 181 
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Market Concentration

The acquisition is presumptively 
illegal by a wide margin

31



Courts Use Market Concentration to Determine 
the Philadelphia National Bank Presumption

 “Statistics that indicate excessive post-merger 
market share and market concentration create a 
presumption that the merger violates the Clayton 
Act.” 

- California v. Am. Stores Co., 872 F.2d 837, 842 (9th Cir. 1989)

 “Sufficiently large HHI figures establish the FTC’s 
prima facie case that a merger is anti-competitive.” 

- FTC v. H.J. Heinz Co., 246 F.3d 708, 716 (D.C. Cir. 2001)

32



The Merger Guidelines Provide Generally 
Accepted Thresholds for Market Concentration 

HORIZONTAL MERGER 
GUIDELINES 

33 

ased on their experience, the Agencies generally classify markets into three types: 

• Unconcentrated Markets: HHI below 1500 

• Moderately Concentrated Markets: HHI between 1500 and 2500 

• Highly Concentrated Markets: HHI above 2500 

U.S. OErARTMENT OF jUSTICE 

AND THE 

fEDERAL TRADE COMMISSION 

ISSUCO; AUGUST 19. 2010 

TX 1834 



St. Luke’s and Saltzer Account For 
Nearly 80% of PCP Services In Nampa

TX 1789, Fig. 18

34

Market shares for Adult PCP Services in Nampa



Even If the Geographic Market Is Much 
Broader, the Acquisition Remains 
Presumptively Illegal

TX 1789, Fig. 20

35

Market shares for Adult PCP Services in Nampa/Caldwell/Meridian



Post-Merger HHis Here Far Exceed 
Other Transactions Found Unlawful 

Case Combined Pre-Merger IDII Increase Post-Merger 
Share HHI HID 

Phila. Nat'l Bank 30% N/A N/A N/A 
(Supreme Court 1963) 

Rockford Mem 'l 68% 2789 2322 5111 
(N.D. Ill. 1989) 

Univ. Health Inc. 43% 2570 630 3200 
(11th Cir. 1991) 

Cardinal Health, Inc. 37% 1648 1431 3079 
(D.D.C. 1998) 40% 

H&R Block, Inc. 28% 4291 400 4691 
(D.D.C. 2011) 

Pro Medica 58% 3313 1078 4391 
(N.D. Ohio 2011) 

OSF Healthcare 59% 3353 2052 5406 
(N.D. Ill. 2012) 

St. Luke's (Adult PCP) 78% 4612 1600 6219 
(D. Idaho 2013) 

36 

Holding 

Enjoined 

Enjoined 

Enjoined 

Enjoined 

Enjoined 

Enjoined 

Enjoined 

TBD 



Anticompetitive 
Effects

Evidence of anticompetitive 
effects bolsters the strong 

presumption of illegality
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Bargaining Leverage Overview

 Bargaining Leverage:  Health Plans vs. Providers
 Health plans and providers determine rates through 

bilateral negotiations
 Each side’s leverage is determined by the other side’s 

“outside option”

Health Plans ProvidersAccess & ServicesMembership

 The acquisition makes heath plans’ outside 
options much less attractive, giving St. 
Luke’s/Saltzer the ability to extract higher 
reimbursements from health plans



St. Luke's Likely Will Exercise Its Additional 
Market Power to Increase Prices 

(282) 

(283) 

Both forms of ACO organization Me e:n~ging and we will soon b:t\'t empirical t\idtnee as to whidl 
is sup<rior. 

I ;un DOl arguing tmt f'i.naDciotl integration in groml will b( less eff«tiv~ tb:m looser forms or 
affili~tion. or that pb}'Mdom·kd integration is $Up(rior to hospita.l-k<1 integration. I w arguing that 

there is a kgiti.mate ~«ment and \.IIK'tfiWl;' abo\tt the$( kty issues. and that we should rdy oo 

n'W'l-et forct$ co $011this out Wbcrc ;a!tenuli\'e modeLs are in con~tition. tbe more effetti\'t model 
, .. ,11 grow at tbe ~ of tbe lw dftch\~ model. nus \\lll tenc1 to create a dutcr benefit as 
p;anents are serv1ced by tbe UlOSt C"ffec:nve models. lt v.,ll.also ttod to create an in<tir«t benefit as tbe 

less effec1we tlXXk-1 tWSt adapt and umovlte tn orda- 10 stlCceed. Mergm lbat $\lbslantlally reduce 

romp<ntioo \\ill sbon-circuit thts dficaeocy-<nhancing process. This as precasely wby lht Broolwlg< 

lnstlrution r~ calls for enbaDC'td antttrust enforctrutnt agaUlSt uu~tioo of owDrrsb.ip na 
mergm and acquis.tnons.. which are dt.fficult to break up once ~yare established. 

Specifically Wlth rtsp«t to the St Lnke·s xqnisilion ofSaltzer. the acqmsttioo IS likelY, to enhance 

St. [rules m:i1ket po\\·eraoo C9.J!\"t itlbe a~ rotnaeas.e pn~. hl cClllllr.lSt. dJe bmditsofthl" 

acquisition. particularly in comparison to alte:mative dd.ivt:f)' rnodtls that do not givt list ro the smll" 

lll3tket power cooct:mS, are unproven and speculatJ\'e. Gt\'l"ll the mdeoce sho\ving that the 
acquisition will do linte to cbaoge me Saltztr pb)'Slcians • incentives relative to their wtreru volutne·· 
ptomotin& f~fot-sl"!\ice (see SKtion OCB. l). there is t'l.'tty reason to be skeptic.al about lhl" 

bendiiS. 

(284) As evidtou oflht difficulrits tlut \~rtically inttgrattd btollh systtmS may tneOWlltf in achieving 
tlle k.illd or dinical integration required by a successt\.11 ACO, we need look oo t\u11ler than St 
Luke's. AsSL Lu.ke's beadofClinicallntegration, Geoffrey S\\anson, "TOtt in a seri~ ofint~ 

~nails to his phys.ici:m coll~leS as recently as Dec~ 201 2· 

• "Agre<th3t iftbt [St Lall:e's) SELECT Ne!Woat b>d achieved Oinicallnttgratioo as was its 
in! ended plan fl'oua 2010, lht fomurioo of the SLCCC as an ennry con~ of the 
p;u·hcipo~ting Medtcart billio,g W s.. woWd not bat-e been ne«u:uy. Rowewr, as tbt 

Clinic~llntt::nrion proctss has m·ug~ltd ;u it ll'3S not a n .sourct p1iorirr. benet 1\'t Uf 
whut we a.~·t:.lSJ 

• "I do not belit\'t that our 3dmini.stDtiv't leaden fully appreciate or understand \\'b.at lhis 
nlWIS nor do I believe: despite their best intentions: they fully understand or ;apptttiate tbe 

comple.~lties of care delivtty. physician engagenlttU or patient oetds. Tbere:fore. I do not 

~J)da) adaa:.~ tbo. 1..-..J~dll·led CIIII~IOIU. lx:.cuta\'U at lw.pllal·W OtJaaiuc«a w y (fti lt is impentn'f: to 
Cl.1.UI.b..m acotrtu~ln~l of a~pmt:nt optn'IIO~. dll:h .-~ hctonc~. the bul:bou oftheu bu::.~neo:.:. .uui ccn of tb.w 
u:pttO!.e. A ph)'SitloMI·ioed.orJ.wulliM may W ooco~ ~·~all)' seUG, 1>xk tb.t iDPl1H'01b.u~. 

lSJ SLHS0007160Jl-Oll "* 012 (t • .:i: .ddtJ). 

P10f l11 

"Specifically with respect to St. 
Luke's acquisition ofSaltzer, 
the acquisition is likely to 
enhance St. Luke's market 
power and to give it the ability 
to increase price." 

Professor David Dranove 
Kellogg School of Management 

Northwestern University 
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St. Luke's Expects Market Share in PCPs to 
Provide a "Strong Position" with Insurers 

Pnm:nv rare Ph\'SICJail\rtartei ~ft.llrC 

~ ul:e 1 rcts.•rc \ale\ ~•7C'!Itb~t m•rket 'hcu e 1n menan.• care 111 atty succcn 
f.u.ICJ(, crit1U1I ln ~~~"'"'lt8 a stmng pooutmn rdilfnr M IM)tf c.nratlmg lllld o;up·port•nti) 
all!,;ill.al). JliOCcdurll l, Inr!lticnl ~i,lit) nnd {1thcr S.Cr"\JJ~C" Pnr purpo3e5 ofthiJ 
analysis, pnmary care i.s de lined 115 fa11ily mediane. mremaf med1ane. 08/GYN 1nd 
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Saltzer's Consultant Predicted the Deal 
Would Increase Negotiating Leverage 

Max R('iboldt, Pr('sid('nf 
and CEO 

G R OUP 
Bus ness Ad~sors for the Hea'll1care Industry 

TX 1143 
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The Acquisition Also Augments 
Saltzer's Negotiating ''Clout'' 

Randell Page, 
Chairman, Saltzer 
Contracts Committee 

SALTZ E R 

42 
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Past Is Prologue 

1 

Sl. luko'o Noglo V•lloy Roglon 

1 fiT'Ir eru!los 

p::tals. Kurt Seppi was unan•mou!dy selee!ed as the group 
n. The g'obal goals or !he group are liSied below. 

c) Ru !!C\'l)om; We two..: llecn 3~ on rc"'*'Q CXCCAC~a ~ 
opment and implementatiOn ol commumcatJon suateg1es that resutt 
roved dialogue between t.he vercous spee.~thes involved ~ithin the 

tin ta e va ble 
_. .. ..._Cross agreeme ts 

example of hospitals and physicians working 
"'"'" ..... -· 

• I "' Valley. 
together to This is 

achieve 
a good 
mutually 

pr..ecursor to Jha 
beneficia l outcomes. W--e see this type 
w ay be able to acni~ a-ero tb_e 

negotiation 
g L e can 

:o U1e c 'tic 
Health System. 

of pby. · ,· s committed to partnering in the St. Luke's 

ln!tm t l Msflo!tt' Rcctwmcnt 1o< COlli ~pctl!Oot and~"""*"' 
- ·~ challwng9. Wt .,. """'~~~c ....,....,. 

Or lOCO an.1 Or Oosr1ond remenng on pracocec we -.10 00 perttCUillll!y 
d~ leu.:... JH~tl dvi!Uti'J A..llt But-w, .... w.. • • ..,. .... 
IOar'OriO..,. ~ liiJillliY 011ntem .m wtth mo<1- OM "'III<JUUIO 
-~~ .. 

Sl. Lutt'o CUnlc , hyolct.n Nttworl< Lu~tl'lhlp 

I SL L!!lc!' o M>O!c Volty; Tht inrul meoong olthe St U&e'l Magic Vlloy 
~ _..,., oroup MS to~en ploQI ""' booJo' """"'"'""9 ~-" pll!n 
., ~ WCG9f'3:.ng 1110 pnycld3n 3CO\'IIIOC 3110 __..,. "'10 ne 
~ hNifl >r>too'n IHdtr>hip >INCU. I ~ "" ~ ~ 
~ • Cflclgrng 11e cuii\K;l o;>~ '""' c~ ~ P"r- -
• 11w ~., nc.poU~ ..,,....,.,..,L 1n .. ~ w* c1o a - 10 
oet-..ne IIC ~ tll.n c~ DCtwecn :j)eoo~. - DCtlleCtl Oft!"'~ 

established by the Mag1c vaney group 

ion Technolo : A group tS being developed to assess our 
infO<maoon !edlnclogy strategy and sys!ems. Errocent aoo 

lntormaucn ted'lnology systems w11l be cntlcally m~ortant to assure 
1ve and e~ent managemenl of d iOICal m fc.rmatiOO, and ;o ensure 
nlly wppcn our provrder eased physiCian communrly. 

SY-1$0000012710 

TX 1956 
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Past Is Prologue 

TX 1567 



Past Is Prologue 

Steve Drake, Director 
of Payer Contracting 

dJI!:: St L .... ' .. 'lf u~es 

45 

TX 1181 
Drake Dep. Tr. At 143 



St. Luke's Does Not Want 

Randy Billings, VP of 
Payor Relations 

dJlbst L •~ , ~ 1f u..es 

46 

Billings Dep. Tr. at 125-26 



St. Luke's Modeled Reimbursement 
Increases From Commercial Payors 

:2------------------------~·--~ 

47 
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St. Luke's Expects to Charge Commercial Payors Over 
More for Saltzer's Internal Med Services Each Year 

TX 1277 



Idaho's Largest Health Insurer Has Faced St. 
Luke's Use of Market Power to Increase 
Reimbursements 

• St. Luke 's successfully used its market power from other 
acquisitions to increase reimbursements via enhanced negotiating 
leverage 

• Physicians and facilities in other locations- even as little as ten 
miles away - are not a commercially viable solution 

• St. Luke 's can "harvest" greater market power in many ways 

• St. Luke 's/Saltzer is necessary to have a viable commercial 
insurance product in Nampa 

Jeffrey Crouch, VP 
of Provider Relations 

•Blue~ 
~ 

Cross of Idaho 

49 



A Commercial Network Without Saltzer Is 
Much Less Attractive to Consumers 

Q: You felt that in order for 
the Regence PPO statewide 
network to be competitive, 
you had to have Saltzer in 
that network as well. 

A: That's correct. 

Scott Clement, 
Former VP of Provider 
Services 

In\ Regence 
~ BlueShield 

of Idaho 

50 

Clement Dep. Tr. at 72 



St. Luke's Exercises Its Market Power 

• Past experience with Magic Valley 

• St. Luke's stopped negotiating over price with 
lPN 

• Need for Saltzer I St. Luke's in Nampa 

• Substitutes within Nampa are not realistic 
alternatives 

Linda Doer, -
Executive Director 

51 



Entry

Entry will not be timely, likely, or 
sufficient to offset the acquisition’s 

likely anticompetitive effects

52



Entry Is Unlikely 

Dr. David Peterman of 
Primary Health Medical 
Group will testify about 
the difficulties his 
physician group has 
encountered recruiting 
PCPs to Nampa 

Dr. David Peterman 

Prllflary_ ; I Health .... ,. 
Medical Group 

Nancy Powell of Saint 
Al's will testify that 
existing physicians 
cannot reposition to 
provide PCP services 
in Nampa 

Nancy Powell 
Chief Administrative Officer 

A Saint Alphonsus 
'U' Health System 

53 



Entry Is Unlikely 

71 

reocruirin' phyddnns. k d1n~t an~· otbtr JY;tson 
wb~· you don' t think Saltttr tn:~ wtU posiriouf"d to 
build tbt prolidtr ntnvork in Ca.n~·on County on itt 

4 oun':' 
5 A. rm ""'Y· Asl.: wugaill. 
6 Q. Ltc -ltc mt 1ttp ba(k a minuet. 
7 \Yt'\'t disC"·usstd hon· S:'llrur is tbt larg•st 

8 multi5ptcialty phyticiau pracdct in Can~·on 
9 County . • \nd I'm t~skin: l1'htthtr SaJrztr is wtU 

10 poUriontd to build tht prolidtr ntm·ork in 
II Can:'·on County. Do you undtrstand tha~ 
12 A. Yts. 
13 Q. And you s..'\id rhar out probltm Sahnr 
14 h>ts had is its ability to rf'truit ntw pbysk-i:ms; 
15 is th:tr right~ 
16 A. Y ... 
17 Q. Art tbtN :an~· otbtr probltms rb:u 
IS Snlrur n·ould h.a\' t in buildinc a pro,idtr ntcwork 
19 in Canyon Coun~·? 
20 A. 11llm - and llllm 1he main- is 
2 1 JUS' 1he ability "' rocruit and support n•w 
22 people. 

23 Q. Turoin: ba<k to Exhlbit 47S. 
24 f urthtr down in thtfint porogrnpb of your 
25 E-m.UI, rou ttatt, "\Yt nHd tot~· to bring tltt 

7S 

lltr(~· Ph~·siti;m Group bmily docs inro Salntr if 
posdblt. Thar would bt bUJf' for m:.iur:ainin" 
impro\in: c.ht rf'ftiT:.I ban io Canyon Counry :.-; 

4 Al's bf'gins morf' rtuuiring of peps and othtr 
5 t pf'Chlisrs to bf' in dirtct compuirion." 
6 Do ~·ou 'if'f' tboaC 
7 A. I do. 
s Q. Titt lltr~· Ph~-s.ici~n Group !~unity dors 
9 tbac you nftr to in Exhibit "*iS. is that tbt 

10 group of pb~·sid:mt tboar wt discussf'd t:ll'litr chat 

II is uow pan ofSc. Lukt's~ 
12 A ln g_,.•l I conldntt s.ay if Doctor 
13 by Doctor if it is exactly tht some. but in 
14 genoni, }U 
15 Q. n.:u·s rbf' group you·~ rtftrring to 
16 whtn you mtnriont-d. I thi_n_k h is uUf'd -
17 corrtct mt if I'm wron:- "Saint • .U's F:unily 
IS Pr3cricf' ~amp3"~ 

19 A. Yes. 
20 ~IR.. ETTINGER: You said "Saint Af• Family 
2 1 Practsct ." 
22 Q. BY )lR. PERRY: 1'1n •orry. St . Lukt'' 
23 fn_mil~· Pnctkt. ='ampa. 
24 A. Yts. Excuse mt. 
25 ~·IR.. PERRY: Tlwlks for 1he comctiou. 

4 
5 
6 
7 
8 
9 

10 
II 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 

2 

4 
5 
6 
7 
s 
9 

10 
II 
12 
13 
14 
15 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 

19 

Q. BY l[R. PERRY: "1•~· w-a-. ir so important 
to brin: this p-oup of Umily pncri« physidant 
inro S3Jtttr if p0$siblt~ 

A. Wtll IIley weR ~Hpt<ttd 
pract•tiontn. Tboy already bod t:Wiing 
pra<:hCO$. so lhey wouldn~ bt ptO\idtn that you 
would bt bringing in trying to build a proot~. 

So you wouldn't ha\-. that ~. 

Plus. a multisptetalty group nttds "' 
ha\-. hoalthy pnnwy can pbysicim prachcts to 
suppo11 r~fnrals to the specialists within tb.'lt 

pract1Ct'. 

Q. Ltt's unpack tb.n just a liul• bit to 
mah $UN' I u.ndtrsr:md it. "1ltll rou $<ty rb3t tbty 
nt an f'Iisring pro\idu group. tht)· don't bt~\'t 

tbt imptdimtm of h;";nc: to build a prurit-t. 
you'rt rtftniu: :1ga.in ro tht difficulry in ttnns 
of rt<rUirin::; is rbat ri;:br':' 

A. rm rt f<rrtng IO that if~ would bt 
phys1C:l3m who wotlld bnng a pracUC't' to ~ 
!foup. a lot of tbttt pau~s would foUow 
prtslanably. as opposed to a new prondtr c 
who wouldo.'r b.l\'t any p.:tht1lts and would ha\·t 

buJl pr3C11C't frOill sc:rntch. 
• .--\ ntw ro\idtr cow.in• iuro tbt 

tOJnmunir,· who had 10 build :'l pari tnt ba$t from 
o;('r.ttch. holT lon' would rhat takf' in your - band 
on ~·our knowlf'd:t~ 

A. I don' t think )"'U em generaliu about 
that. And to bt honest with you. I don~ lmow 1he 
nUillbus t\"t:D on our ou-11 ~lt as to wbeo they gt t 

to lbt poinl whtrt W y ate. you know, txcttdio.g 
dltir guaroot...S solarits. I don't l:now !host 
llUlllbtn. 

Q. Bur it is much mort difficult for a ntw 
pro,idn comiug into dtf' markf'l to build a 
thri\ing pr.tC'ri<'t th:an it is for an f'x:i'iri:ng 

~tablh:htd pracdct "ith :t pantl of p:uif'nn 
ro- ro grow; is that right':' 

MR. KEITii: Objt<lion to fonn. 
THE WITNESS: Well, tbot -=like tha~s a 

moot point. Th•- tho txisting pro\idor alrHdy 
has a ptactict. He's nOt- be's n o1 growing 3 

practi~. H• olrtady has one. 
1 wasn't tryiD.g to t\<lde your question. 

ljU.I -

Q. BY 1lR. PERRY: I undtnt>ud. It wos 
probably a poorl~· wordtd qutstion. 

T orning bock to Exhibit 478. tht 
~f'<'tion tbar wt had bt-f'u dhc-us~in~ prt,•iou~ly 

20 (Pages n to SO) 

[P]hysicians who would bring a 
practice to the group, a lot of their 
patients would follow them, 
presumably, as opposed to a new 
provider coming in who wouldn't 
have any patients and would have 
to build a practice from scratch. 

Randell Page, 
Chairman, Saltzer's 
Contracts Committee 

~ 
SALT ZER 
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Page Dep. Tr. at 79 



Entry will Not Offset St. Luke's Additional 
Market Power 

I Sumnury d opiWitll 

(DOl) and Federal Trade Commissico (FTC) Hori:ontal.\fergw O~tid<linos (Merg..,· 011idelinos).1 

After lht merg..-. the cOIDl>ulod sllare will be aearty SO per«nt and lht HHl cOOC<Dtraooa W<l<x wul 
be C\~ 6,000. This incr~~ iu cOIXellll'atiou far acet'ds the llueshold at Y.-bich the .\ferger 

Ouidlllin.,. specify !Mt mergers ..-e (rtbnnobly) p.-esumed "lil:ely 10 <tllwJce owi:et power " This 

coud\1$100 1S 001 sensiuve· to tht pttos.t" bouodari6 of the rtl.t\"&11 ~graphic ll:lal'kl'c. For t::ta.mplt. 
e\"t"D if. ootwithstandingpatieuts' prefereoc-es for local p«J\ider options. the gf'OgnpbK: lll.'ll'bt Y."et"e 
t.'q>Oilded 10 ioci\Jde tbe ~igllboring cities of Caldwell and 1\>ltridiatl. the pos<-me<gtr sllare would be 

56 peoum and the HHl index will incte.,. frOtn 2, 169 10 3,607; ibis too is weU wilhin lht ~ a1 
\\ilich a merger is presu:medlinly to etlh:wce a.ur\:et power. 

(S) I coaclude dial the mtrger will sltb<tantially rtduce cooupeCllioo in tbe lll3t'ket for PCP son ices in 
N~ and 1S hkely to increase btabbc:art cosu for' a:"ta COilS\IIllfn. 

(9) While chta on patimt travel show chat mort indi'\-idmls pref~ to re«i\~ pri.m;uy caw dow to home, 

tht d3ta also rt\-eal that somt iodi\1.cluals recei\-e primary cart ~away from "Mt tlx-y li\~. 

Some anal)"'' mil)>< incorrectly Ullerp<el lbese "curil""-.-- as e\'icletlce !hat the gecgrapbic l!l.1lh! 

should be e:cp;mded well beyond Nampa. Recent ecODoolic tMoty aod empirical stud1es sbow that 

cooclooom aboul m.ad:rt de:fiw.tsoo drawn from flow data are- often u:nrtb.ably b1.Hed ~a:tds 

identifYingO\wlybJ:ge relniWl geoyapluc llli'ld.:ds. ~iany indixiduals wbotr:n~J for cart ha\"f! 

idiOGyauo.t~ t'e~ !'Ot' tl'tn"C"l Wt oftc-c. hove cotUs, t o do wi.1h pt\C'e, o.od e'\coidc:cee • bout the-ir 

tra\'tl does not inform us about tbtpncingpoweroflocal pro\i.dotBottbe tintyr~ of 
COilS\"""' loprice incr .. ses. Pu!~ly. lht fllct that somepe<>ple .-..-.1 fore= does oot oullifytbe 

cOtXeptofoptioo.~t·e:oi.Jld.\i.duab wbotn\'t'l occasiouallymaybalk" a oem-uk that 
fortts them to a/\4l7)1 tta\'tl fot ~. 

( 10) Dt-tlil~aaw:iw.tion of patient tra\~lpatterus~oaanewpirical ~I of~ dtm.-uxl for PCP 

s.tf\ites tt~'tals tb:al. for N~ rts:idtnts.. Saltz.tr aDd St. Lt'lb · s are each omtf'' ciOW.$1 substitutes. 

A mtrgffbtr\\'fttlSaltz« and St.l~·s wouktelimi.nate eacllotbel''s cl0$61 t~IOI' in thi$ 

Dl.ltl:et. 

{II) No< only does the acquisition limn competinoa for PCP ,.,nces in Nillllpll. '' iocseases St Lul:e 's 
tnlU1.-.. leodecllip in 1M Treosu.-e Valley. This"'iU trdlance St Lul:<'s borgainingpooition vis-il-\'is 

(12) Bo<h theory and .,,cletlce suues< tha< eooy" tuilil:ely 10 Jmlil S1 lul:e <>'Siltz.er s exem.e Of 
n.wlo.ec J)O\\'tf w the ~ampa PCP untUI PattMt~ are rtJuctuU to sv.i.tc.b to oew PCP pra<:tte 

indeed m rec-e-nr nm. ~~~ ot\\' PCPs in the Trea.\\u-e \"3ll~\·e JOined established pracrices 

Uauf'CI StliH 0tpltQQ.fG& o( JIISrict ud Ftdtnl T'raclf' Com=~~ Hon:•11lll J/1'1%" GltiM!IM:. bSOl'Cl AQ;flas.t 19. 
'2010.. § SJ, anrild~at!a.~;l 'll'W'W'.JtiiKt J0'. aa-pabbc pdtlmt1-11m.J·2010 bid.~-Jll"''%" Gv#WZr,..cJ 

"Both theory and evidence suggest 
that entry is unlikely to limit St. 
Luke's/Saltzer's exercise of 
market power in the Nampa PCP 
market. Patients are reluctant to 
switch to new PCP practices; 
indeed, in recent years, nearly all 
new PCPs in Treasure Valley have 
joined established practices." 

Proft>ssor David Dranove 
Kellogg School of Managt>ment 

N orthwt>stern University 
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No Likely Entrants 

I ........,llo,.....d» oro~!»<;=! IJ"S!nl. 
l ~t~tc••\ Q...t-."a:~Qptlal~\t1)"\'lll:l»~ .. llr 
l 6ai: w., \ry ila' lJIIC'I= of nn~ dw --.14 
~ 01-..lly!ol•• ..,.. .. ~ "'1 .~...,...~hotS.."
s W'Oiid.4b\.,.iD~=·~Ou:l.. 
6 !IY ld l'TT!:SG!1: 
7 Q. So.lpmtr.Ur1ftcDI:IbriaoltpadotOI 

m 

$ pr-.&.tallk•aayW.p.-.,. t.a.re ~~ ~......Wr.., 

9 ,.....,.. ~.mcnia~uap•~ .. .-eM: .. a.. 
10 ,.o6WW: 
11 A Ii'sb:dtovyO'\-_.&-~t~QII~ 
11 O»pn,d. Ja~'t.~ .at. U'b:IW"uunr~ 

}) !!:=.lp:A\'1CCU4pUXIIIIW'.u~:;. ~ !.a._-iy-b 

14 alocp:raa. cdldla'tbn-WJ~'t~)'W 
lS ~'UaJSV.h• u)'Un..it'~ 
!6 ~ ... i:k.t~nc, l!w u lb St. L':l:.•'s a:td Sat:~: 
11 ~""' dr ..... cpd.:::oo»ga..-.!DIItlrcck' men~ 
IS rr:d-...-....... ........r-.mna-bo..-4,....txn...S 
19 \0 !ada ft!l buM!~-:{, P=i5 » bt ~b 
lO -r~poap ..... -=-•SabMar~ 
21 .alA. :o ~ 10 be. roa bow'. • uc:p:.:n-. o: » 
l'l e6ct:~. .. . u~wn::a«t:.~Jt. 
ll Q. S..&rr J'"I~: &at.,..e.uuc.aa.. 
24 priaary can p~.itiu :.tnicr. w ,.Ulric ~f"l i. 
lS ~ a willi. dw ._._ r-.. as 'ft ' r W...aibt4 

I il. ..cbcp.-..a.: 
1 A I d=': bcJw w:!aeCa :bJy1l I» p:t6:Jblt ct 

3 -l<bo~.._,.,.d"'J'=rl•<l*r1oU>H•.....W. 
• ,...a. 
s Q. Oby. n·..w,... S;Uft dut =-rc.r.:IW ... try • .,. 
6 "'""" ... ..,..~ ..... plopria : -
1 • ~ p..or.br potr'f*c nu cUt :rn"r• · 
Sot: 
9 A ka~ca..-c, ,.. 

10 Q b~ ... ,-.,...u.Wr.ely~---· 
11 libf:" ..... .., -. .. ,..,..,.,.c..-. ,.,..acu. ~.,. 
t: ,....bic:.....Vr. i. =--.... 1 
!l A Yce~.:acaorxJR"1itK•~~:.r:xa..~ 
I• "'-' 
ll Q R.ick 
16 A );o 

17 Q. r. .. ~ 
IS A ~ 
19 Q. Oby. y,......., .... w._., ... ~ 
~ ,--~ criatrianlar.t: .. -...,.,.r'f.,. 
Jl "'""""e«n«? 
2:2 A Y•l. 
l3 Q. 1.: tk rtlrn.at C.. prri..t .. loat atia 
l .f ~~rtaayb '-tydw '-t,.,W bttnnn 
lS •• ~,.ncnir.t.M ..... .~~~ 

l .... a..c.-.: ,..e6tablt! 
l A. t:wo:l4l..::: to =- ir's-t.f'a"MC0. 46:: 
J eoncnit, Jftl'llllml ~~ '"·,... bRr. 
<4 di:ly-41L")iaa. 'ba: ~"'its to.~-..'!!:. r.copi• 
, ~td»y-.lp--«"""f. d»y-.1 
6 pol 'tdtn. .Ed lb t:=ol tbt dlowo P"C'"-..&.n 1. ... 

7 i:t:.=~bt=d.r.mb!oteoW"«k. 
I Q. Wu ic -uc..,..n ia O.e -..rbt .,. a 
9 an • dlt .....be_. tptraM: pr~ 

10 A. Idcc't~l!:Ji::-u.·u~ 
U eat *7 op~n:t. J~~Qf-:ab:y. ~ rmy btl ;:gg.J 
12 J.e.\SM. u ~..., e.cm:tt. n. 
U poi=t:iJCal~f:.~p•Suts •ny~= 
H ptO\'WIRQdl~CCL~104&WC 

lS caAacpoww. ~ p;bcbi o cdK • OCID.\ 

16 = ~"'fl:o-~ ... ,.,.,., !lw =be 
11 Q. So. kc ifl•t ...,.,...ay dl• &n cku tll• 
IS p~ i: .. " ' Xft.f , itt c'ut ... ,..r.iria 
19 ~t U ftt ..... at ld!.C.Jrrill:: S ....:wUk f'fJ 
20 ~tll>yanncU:: 3•tutWa 

2l pa.Dt.c. CWT«t! 
ll ~ SC!U ... ~ ~~!a=. 
2J n!!:U..~: To:.aku 
N c,, _..p ,_!:=:be 
l, ton.nt mftc 

.. ~ .. t? 
~-='* r!S• r"*"rr.P.,~d· 
s ... """;..t:,-..laol pl>yUa..""' OMd> ...... o!l doO 
9 ~.-.~ ...... ~oft=ry 
I0 ~~10k. 
11 Q. Oby. Aadyw._.... ... ......,.,_,.chca.e 
1l ptriHia ~u:.c. bn)"M1 
U A. Tor:ft'a::J:'{. :o. 
14 Q. en- ,_ npa.a:in. bft r-1 
U A. J!;,a\··uot. 

16 Q. ~ ... ifU tnn...,tctmsrta D)"..-npu:aH 
11 elpri•uycut p~tr:kU..: ... ~~iateN'aapa 
IS we. .-a:att~:fd btu:~ dlf't't' w.re U. snibllle 
19 palint: '*•~ .t :s-ut pJciral .. yalry .. Wttn it 
lO ~_aacpan.tku .. ..WI.t .... d..c~iUc 
21 .. aery wa: .. , ..... .,.. ia ck ...-en p;i*tia .. , ~.:..~ 
ll C«1"KC 
2J A. t:lll:t.~~--"r·~fabo= 

l--4 ct:ry~ a:crd:l i!it pt1 to !;.a: p:c:X. ~ 
2) d'ablt:odliC.ip!mt:t..~ri.p.~' 

Q: Is there anyone you can identify 
by - as a likely entrant into primary 
care physician services or pediatric 
services in Nampa? 
A: You mean a new provider who is 
not already there? 
Q: Right. 
A: No. 

David Argue, VP and 
Principal Economists 
Incorporated 

Economists 
INCORPORATED 

ll (P>,p• 217 to 220) 

Argue Dep. Tr. at 218 



Efficiencies

Defendants’ efficiencies claims are 
unverifiable and non-merger specific 
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St. Luke’s Efficiencies Claims Are 
Speculative

 St. Luke’s quality claims are unverified
 No link between purported quality improvements and 

physician acquisitions

 Claims of 40+ percent improvements not supported by 
internal quality reports

 No measurable benefits from St. Luke’s use of health 
information technology – e.g., EMR and WhiteCloud

 No evidence that St. Luke’s prior PCP 
acquisitions lowered the cost of healthcare
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Defendants’ “Nucleus” Theory Is a 
Moving Target
 Defendants claim that “[i]t is essential to have a core or nucleus of 

employed or closely affiliated physicians in the region in order to 
achieve the benefits of coordinated, integrated care there.”

59

 “I think that you probably need in the area something 3[00] 
to 400, at least to begin with, 3[00] or 400 physicians.”

- Dr. Kurt Seppi, St. Luke’s Executive Medical Director 

 “I haven’t counted them, but I would say that we’re probably 
looking at several dozen, . . . probably two to three dozen.”

- David Pate, CEO of St. Luke’s Health System

 “I’m thinking of something like four to six per specialty.”

- Prof. Alain Enthoven, Defendants’ Efficiencies Expert 



St. Luke's Head of Clinical Integration Confirms 
That Their Efficiencies Claims Are Speculative 

Dr. Geoffrey Swanson, 
VP of Clinical Integration 

dJlb St L ., ' N '"jlf u~~.es 
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Swanson Dep. Tr. at 112 



Defendants' Claims of Future Efficiencies Are 
Highly Speculative 

Q: Do you have a view of how 
long it takes to fully change the 
incentives? 
A: I would have to say years 
... I think maybe a decade or 
more. 
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Professor Alain 
Enthoven 
Marriner S. Eccles 
Professor, Emeritus 
Stanford Graduate 
School of Business 

!<US 
STA'NPORO 
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St. Luke's Strategy of Employing Physicians 
Is About "Achieving Better Profit" 
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No Evidence That St. Luke’s Prior 
PCP Acquisitions Lowered Costs

 Professor Dranove evaluated the claims of St. Luke’s 
and its experts that past acquisitions have led to lower 
cost healthcare
 To do so, Professor Dranove compared costs to patients of St. 

Luke’s acquired PCPs with those of PCPs who were not acquired 
by St. Luke’s

 St. Luke’s past PCP acquisitions resulted in either:
 No significant spending changes; or

 Increased total spending

 If anything, the evidence suggests that the acquisition of 
Saltzer is more likely to result in cost-increasing 
inefficiencies than the reverse
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Defendants’ Efficiencies Claims Are Not 
Merger Specific

 Defendants’ experts never considered any of the 
viable alternative alignment options that Saltzer could 
pursue if the acquisition was unwound

- Enthoven Dep. Tr. at 123:23-124:7

 St. Luke’s own executives acknowledged the 
existence of such alignment alternatives for Saltzer, 
noting that physician groups can provide integrated 
care without aligning with a hospital 

- Kee Dep. Tr. at 96:24-97:10; Seppi Dep. Tr. 26:20-27:2

 Plaintiffs’ expert, Dr. Kenneth Kizer, will testify that 
Saltzer could accomplish any purported benefits from 
the acquisition through alignment strategies
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The Acquisition Is Not Necessary For Saltzer To 
Work With St. Luke's On Quality Improvements 

6 111etrics. Becallse eve11 if tl1is llll\VOlllld .. vve \VOllld 
7 still \Vallt to work \Vitll Saltzer i11 tl1e area of. 
8 )'Oll kllO\V .. ql1ality i111provellle11t a11d cli11ical 
9 OlltCOllleS. 

May 15, 2013 
John Kee 

Condensed Tt·anscript '"ith Word Index 
John Kee, VP of 
Physician Services 

dJtbst L ..... , N 

~ ......... =rr u~es 
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Independent Providers Are 
''Essential'' for Clinical Integration 

Saint Alphonsus v. St. Luke's 4/24/2013 
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Tucker' Associates, 605 W. Fort St., Boise, ID 83702 (208) 345-3704 

Randy Billings, VP of 
Payor Relations 

dH6 st L k ' =rrr u es 

Billings Dep. Tr. at 28 
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Other Systems Improve Quality with Few 
Employed Physicians - e.g., Advocate Health 

S~at Alpho~u~ v . St . Luke': 4/ 24 / 2013 
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Q: Well, could you describe 
generally the nature of those 
financial incentives that the 
independent doctors had [at 
Advocate]? 
A: There was a scorecard . . . . 
And then there were incentive 
that were paid based upon their 
score compared to their peers. 

Randy Billings, VP of 
Payor Relations 

dJtb st L •~ , ~ 1f u..es 
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St. Luke's EMR Claims Are Not Merger 
Specific- Affiliate EMR Program 

St. Luke's Affiliate Strategy 

mySt.Luke's 

St. Luke's Clinic Affiliate Strategy 

• Common patient indentifier 
• OneEMR 
• Clinically integrated 
• One bill 
• Integrated scheduling and 

registration 

Other 
(e.g. Primary Health 

-+===:::::== Medical Group) 
- eClinical 

Page 10 
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Providers Need Not Be on the Same 
EMR To Coordinate Care 

Plaintiffs' Expert, Dr. Kenneth Kizer, will testify: 

• Providers do need not be on the same EMR to 
exchange patient care information 

• Health Information Exchanges facilitate the exchange 
of patient care information between providers on 
different EMR system 

• Idaho has a functional health information exchange -
i.e., Idaho Health Data Exchange 

Dr. Kenneth Kizer 
Director, Institute for 

Population Health 
Management 

UCDAVIS 
HIEALTM SYSTEM 

69 



St. Luke's EMR Claims Are Not Merger 
Specific- eCiinicaiWorks 

Primacy Health Medical Group 
........ ..,-"' ............. Cift..~-~ ....... \U) 

""---~.._.-.......... ~.., ...... 
n.e.t•'ca~bcnon••...,.._.•~ ._._., __ , ___ ~..,~~ ...... 

..a.t_ ......... 40««1t..,IIIM:..-. n.~ 

Primary Health Medical Group implemented eClinical\Vorks electronic health records in all clinics in 2007. With the 

conversion to paperless electronic health records, 

\.o.UJ,.~tones, mechcatloll.&, allergle&, lab 

f patient care and 

po si ilit\~for errors were reduced with electronrc rescribi.ng, 1.::~- fa-c-es for lrr te~s and radiologJ:, ana tracklllg of 

r"'ferral<:;. 

"1•...,..,~ .............. lJ,.. ........ .,,..~. ~__,.,_.~UD"I~ 

..._,_....,c_of..._...,....,..,M•..--.~lla_,......__ 

....... _..-..llt ..... a.tM,...di..- ...... I IIIC*'r:-....c~-- W, .... »-tilt 

• Saltzer currently uses eCiinicaiWorks as its EMR system 
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Other “Defenses”

No court has ever adopted any of 
Defendants’ other “defenses” 

71
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The "Give Monopoly a Chance" Defense 

Enthoven Expert Report ~~ 158-59 



The ''Healthcare Reform'' Defense 
Case 1:12-cv-00560-BLW Document 34 Filed 12104/12 Page 1 of 52 

-

II 

Indeed, the procompetitiveness of the Saltzer transaction 

is underscored by the fact that it accords with, and carries out, the federal policy, reflected in the 

Patient Pr~tection and Affordable Care Act ("ACA"), 42 U.S.C. § 1395jjj, of encouraging large, 
II 

clinically-integrated physician-hospital networks designed to reduce the overall cost of health 

~os;ITAL:'iMrr&o I'ARTNERSHIP, 
SAINT ALPHONSUS HEALTH SYSTEM, 
INC., AND SAINT ALPHONSUS 
REGIONAL MEDICAL CENTER, INC., 

Plaintiffs, 

Case No. 1: 12-cv-00560-llL W 

MEMORANDUM OF ST. LUKE'S 
DEAL Tll SYSTE M, LTD. IN 
OPPOSITION TO PLAINTIFFS' 
MOTI ON ~·on PRELIMINARY 
iNJUNCflON 

care through the precise methods that will be implemented as a consequence of this transaction. 

7278$89,1 ()()4 1081· OOOS9 
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The "Healthcare Reform" Defense Is Contradicted by 
the Affordable Care Act 

fodonol ~or/Vol. 7G. No. 212/Wedn..day. No, .. mbor 2. 2011/Rulcs and R.,;ulation. 67841 

Competition among A COs can 
accelerate advancements in 
quality and efficiency. All of these 
benefits to Medicare patients 
would be reduced or eliminated if 
we were to allow A COs to 
participate in the Shared Savings 
Program when their formation 
and participation would create 
market power. 

FEDERAL REGISTER 
Vol. 76 

No. 212 

Part II 

Wednesday, 

November 2, 2011 

Department of Health and Human Services 
Como!$ for Mcldicaro & ModicaJd SoMcos 
42 CFR Part 42!> 
Medicare Plogram; Medicare Shared Saw~gs Program; A<:<::oootable Care 
Orljatlizations: Fflal RIJio 
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Defendants Imply That Professor 
Herzlinger Endorses Their Deal 

UN I TED STATES DISTRJCT COURT 

...,..,..,.........,..=~=,..,..,...,.Fo=R T=II.-ED_Is-.TR_ICT_o_F_ID"_11_0 _ ______,. As with consumer-focused innovations, ventures that experiment 
SAINT ALPI IONSUS MEDICAL CENTER, 
NAM PA. INC .. TREASURE VALLEY 'th b • d 1 ,l:t +'. ' t ' ,C: 1 1 
I IOSPITAL LIMITEDPARTNERSIIIP. SAINT casrNo. l: l2 .. ,.oos6o.otw Wl new us1ness mo e s 011 en 1ace oppos1 100 1r01n oca 
ALPHONSUS HEALTH SYSTEM. INC. AND 

~~~:E~~·~~~ONSUS RFGIONA I> MEDICAI hospitals, physicians, and other industry players for whom such 
Plain1i ffs. 

OEFEi\ OM ITS' I' RETRML 
ME~IOitANDU/\1 

innovation poses a competitive threat. Powerful community-based 
sT. L~KE'S I IEALTI I SYST~M . LTD . ... d sT. providers that might be harmed by a larger or more efficient rival 

llllllllliillllillc...illil:l•2<v
111
.oo560-iltiili8l\'/

11
-REB

11
0ocv_.,.,. ... l9:•. _• 0Wl• 0/•13•P.• 7IIIol work to undermine the venture, often playing the public policy 

L\TRODI:CTIO:< 
card by raising antitrust concerns . . .. 

t:1 WJ(r/Qorl«rrJtm H,:rJt Cau 1:. So Hft! Pro!"H.\Ot R.t~ E-~er o 

H.m·ard Bw::tss Scbool wnDtS: 

Tbt :!tp-IDOCI. o!~ Utt ICO.\\Ot.....C.CIC.10Ud.acq cbt 
FJCOCH o~~tlj: pbyucw:s.. Q)', or ~:::t~ b 
dts:p.ln<;t ~CittiS 0~ 1 ~ diSU5t--OII. iowtr CO\B ilWS 
u:apt'"O\'t ( ft bdo!t;J d:u ® 't lll)' 

As wub COWJC::tJ·!OCUied t:IDO\'Jnocl. nf!rJ:H W1 ~ 
.-tlh !OitW bel~ I mo&tb ot:to ~. oppo~ 6-o= l«.al 
bosp&ttl\. ;tz)-uo.a:u. 4::14 od».r l:llt..JUey' pLl~-en !cr ~Slid!. 
UD0\"'10012 pcx6 a COUip«<C\'t lhm1 Po•'tCW c~ry-butd 
Pt'O\~ d:.l1 =F bt b..roKlw .a Wpr or ::crt tf5o~ rwJJ 
wwk liO UD5trmmt &be \"U;t;l."'t. o*m pl.n1D.J ~ pub.:K ~ · 
~I'l!S::Z:.Cl%1DlnitCCD:trm 

£ll...tm m.lbaroclt. Pro!tuor H~tr r.otts U 1. -,~ nll l.r.f'Wbu!ltl em ldu 

llloald a!so be l'll'art U rqu!uon. 10 6lmoosnu d!.rir \'ll'Jt10 rht ;cb!ic. may ri:;.p!a r:bti: 

tr::lScles occ.lSIO&llly br aptly ltterprttm: m.blpcw. ~es or~ l hqltn llltO\·•«-

Pro!:tnorHtr:~.cpr"s copu.utacltw::ciP*'S.uldsw=mmm~u"- Sc. lt.ltt"s 

&l!th.Syne:c 1w ~ ro ~m tbedflmo:rJolbtallh~m JIL"' bf ~fth w 

Slltt.t:rMtltlu.J.~u:.CacyocCol.1rJ)·. 11'bosepibynca.t.:SW:t JtJ \"WWCo!;rOto~ 

coordlr.a:tdc.ut!«~ t~Uz:tq~ te:.l!itd e!«cw..ic bul:breccd("'EXit),. btu~ 

pncacts,. m:1 npow qWlycOC!Il'o~ .mdutU.uoocmvwmetncs St. Lul~·s 1l"'ll 

iJ p.l-"1 o! a W}:er p!.u! to i:l:;!to\'1 tie quUy d !o'a-u rbt coin o!bu .. ~ an !« p.me:a:s to 

A& oiDI1 C&JOD Coa:neo \\'t w1!l hlt'WlW V.OW Cblt WICbu put o!cbs Jim u l ume-pc 

aJluDct .,ll UlJb-bastd .UJ.'"'t:. SUctP.M!.'Itl. took a rut-butd. ~• prolbct m 

' Ruv Bus Rev. 2001S. Y.1y S4(S): SS-66 (inKbt4 here10 u U . A). 

• • . 

P1·oft>sso1· Regina 
Herzlinger, Nancy R • 
McPherson Professor of 
Business Administration, 
Harvard Business School 

fl91 1 H ARVARD 
~ BUSINESS SCHOOL' 
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But Professor Herzlinger Warns Against Unsubstantiated 
Promises of "Community Benefits" 

• A BR illiAN T ANAL YSIS.. . A MU ST IUD.' 
- llll HIIGI. PIIHSSII . UIUU IUSIMISS SCHOll 

AN I FDIMII Cll or M!DTIDMIC 

WHO KILLED 
HEALTH CARE? 

AMERICA'S S2 TRILLION MEDICAL PROBLEM

AN D THE CONSUMER-DRIVEN CURE 

Ho:-,pitals .lined appro\ a I of thc~e tncrgen, by claiming that the 
would bring about economics of scale, 111 hut the promised economic~ 

have yet to appea r as reduced prices to insurers or patients. To the 
contrary consolidation ha led to price increases of at least 40 per
cent and reduced qua li ty.-~0 T hu ho pita l mergers increa ed the 

Ho pirals a ured rhe public d1at rhe mergers had only the purest 
of motives: economic of scale would lower co ts and enable the hos
pitals tO provide more cornrnw1ity benefits. Many local judge and 
jurie bought the argument and permitted the mergers. Virtually 
overnight, in orne part$ of the country, the merger almo t elimi
nated any competition among hospita ls. 

But, far from providing more cornmunit benefits, the mergers 
created rne~ssivc increases in prices and probable diminution in 
quality. One srudy showed that severely ill Niedicare heart attack 

nonpro t an ro ac a tn raismg 
"--- -price : one analysi revealed no difference ben een the \\ illingn 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!lllllof nonprofit and for-profi t hospital to "exploit merger-related mar-
ket power. ' 28 on profits ct lower prices but had higher markup . . 29 

REGINA HERZ 

76 



Professor Herzlinger Likewise Warns that Hospital 
Acquisitions of Doctors Raise Serious Competitive Problems 

' A BR ILL IAN T ANHTSIS •.. A MUST REA O. ' 
- 8111 SEIIGI. PRIIIS$01 . HAlYARD BISIKISS HN8 11 

IND fOIM!I CID Df M!DTIDNIC 

WHO KILLED 
HEALTH CARE. 

AMERICA'S $2 TRILLION MEDICAL PROBLEM

AND THE CONSUMER-D RIVEN CURE 

Orville Redenbacher and Francis Ford Coppola's Love 
Child: Vertically Integrated Health Care Systems 

ome hospitals not only merged with each other but also bought the 
pt-actices of independent physicians and hired salaried doctors. The 
number of elf-employed doctors dropped harply, while those 
~laried by a hospital in<.Tea ·ed. 39 The trategy of owning the sources 
of your customers and your uppliet i called venicnl integmrion. 

B · hiring salaried doctor-; ho'tpita ls acquired their o;ources of 
customers. ·\physician who worb for her elf \\ill refer patients ro 
the ho~pitalthat she believes will best meet their need~. but a salaried 
phy\ician in a verticall\.. integrated hospital ~ ·stem is more likel) 
to refer patients to the hoo;piml that employs her. In other words, 
you lose. 

Vertical intcbrracion is an old business strategy. For example, in the 
early day of H olly' ood, movie producers owned theaters so they 
could guarantee that their fi lms wouJd be h O\\ n and that their rival 
producers' movie would not. Althoug h vertical integr ation is an old 
stra t<!!,'}'. it is not a good one. For one, it may work 3!,raino;t the pub-

hard to 

77 



Remedy

Divestiture is the 
appropriate remedy 
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The Appropriate Remedy is 
Divestiture 

316 OCTOBER TERM, 1960. 

Syllabus. 366 U.S. 

UNITED STATES v. E. I. DUPONT DE NEMOURS 
& CO. ET AL. 

APPEAL FROM THE UNITED STATES DISTRICT COUP.T FOR THE 
NORTHERN DISTRICT OF ILLINOIS, 

No. 55. Argued February 20-21, 1961.-Decided May 22, 1961. 

CALIFORNIA v. AMERICAN STORES CO. 271 

Syllabus 

CALIFORNIA v. AMERICAN STORES CO. ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 

No. 89-258. Argued January 16, 1990-Decided April 30, 1990 

/''Congress also made __ _ 
C express its view that 

- divestiture was the most 
suitable remedy in a suit for 
relief from a § 7 violation" 

Divestiture is "the most 
important of antitrust remedies" 

"' and "should always be in the 
forefront of a court's mind 
when a violation of § 7 has 
been found" 



St. Luke's Purported Concerns About Remedy 
Are Contrary to Its Prior Commitments and 
Current Advocacy 

~~· •·~·-.· ~~ ··u•• ' " 'b':l uu.u' l'~"' ~ •~•~u ft~~ '" v• ou 86 
1 cert'Unly ov~ the next )~«so. th~ tUne it 1 really isn't 
2 would ttke by any stretch of the im.'lgin.l.tio.n, to 2 TI1e trans."lctiou. ;as I s.'lid, is for a 
3 g('t tlus ··to gf't to a trial in t1us cast". we 3 fi.\~}~ initial term with lhRe-yearrtU('Wal 
4 don' dUnk thatr<f<mJ patttruS wilJ 4 tenus. And ifHtry impomuu IO OOie tha1the 
s dramatically chao~. Certainly. we haveo' ask«! s Sai~Ur M<dical G!otlp \\ill remain in existence as 
6 for that to luppen. and we h:we sworn affid.uits 6 an indtpmc1tnt corpot:ttion, 
1 from numerous Sal= pQ}'Sici.'lOS who say thatlhis 1 Its =• L'Uldlord "ill ....,;,, teal 
a will001 have any ullpOCI co lbetr referral a 111le 10 tile r<al property >1 \\1ucb all tiS 

t decisions. 9 facili~a~es ar< located St. Ltlke's "ill acquire 
10 I dUnk for lh< court to order that 10 the tangible """''of Sal=. but Sal~Ur 
11 there be no cb.-.nge in referral pantruS is to son 11 retains lh< right to repurchase those assets. 
12 of require people to 3d contrary to wlt.1:t's in tl1e 12 And should the tr.u~ion ha.vc to be 
n best interest of pali<uts. 13 wxloodor any r<aWO. Sai~Ur "ill be gtven 
14 But I 1hink lh< coon should g<t SOillt 14 access to lh< J"fSSOll'l facilities. m<dical 
1s comfort in llle fact that t\-.uabsenta court 15 reoords. andotherresoorceslh>l it needs to 
16 ordet. t.be!e it \'t'fY unlikely to be signific:311t 16 PfO\ ~de unimerruprtd C2!t to patients. 
11 changes in referrals as a -- in llle '""'few 11 Fu•'lily. i(s worth OOIU~g St Ltlke's 
11 months as a teSUII of this trans.1Ciion. 18 bas no plans "'batt\'CI' to close any ofSaltzer's 
19 11iE COURT: Olcty. 19 c.Jinics or other fucilities orto dispose of any 
20 MR. BIERIG: In any even~ let me begin by 20 major <qUipmeu~ nor does St. Ltlke's have any 
21 talking about what we really shot~d be tal1cing 21 plans to eliminate any cbaoge wlines of sen>ces 
22 abol~t. which is d1e Illcrlihood ofi.rrqw:tl>Je 22 d1.1.t Saltur cturendy provides. 
23 injury. As I have jUSI s.\id. pla.inti.ffs tty to n T.J<en IOi<'lher. these structural 
24 cbar.lcterize this lr.lnSaCiioo as a merg<r. 24 features of tb< lr.lllS.1Gtion demonstrate. \\itbout 
25 Your Honor justustd thetetm"merger." BUI it 25 more even. why a preliminary in.mctioo is 001 

~ ~ 
1 necessary ll1 this cast. 1 h' d~ circun'tSia!lCts., to 3ll!iW~ tbt 
2 l)'J)ically. prelinrinaty injunctions are 2 question that! dUtlk Mr. Eninger posed. ".._ 
3 entered ~st trmsac:tioos beca~~ to t lSe the 3 St. Luke'i. will not oppo5e the di"·estiture - if 
4 worn-out mecap.bor. ooce the t:ransacboo lS • u1timatety this court and courts w~e to bold that 
s consummated, it is iolposSJble to uosaamblethe 5 Ibis transac:non is unlawful. we will 001 OJlPOSt 
6 egg. 6 di\-esbrure on p-ounds t11.c11 ch\'t'$tlt\lfe cannot~ 
1 Hn( 11 would~ ((I.Uk pos:sablc to 7 accomplishrd 
s ooscr;unbk !Ius egg a£ after fuU lactu.lJ 8 -----e.c.use Ibis-- Ibis trnnsacrion was 
9 dt\-clopru<Ut -- wlucb IS rc>lly wha(s calk<l for 9 carefully SlnlCIUted so that in fact. there could 

tO here - :and "'"'"· 11 were fouoo to be unlawful 10 be an uosaambling of the egg. 001 only if the 
11 Speeif~tally, the Saltur physicians 11 court were to order i~ but >lso if it rums om 
12 would r<ntntto pr3crice dtrough the Saltur 12 dutlhe efficiencies and dtt benefits th.11 ar< 
13 M«itcal Group Colporacioo. St. Ltll<e'• would 13 anticipated from this 1r.1nsacrioo. in beL don't 
14 assign tile leases back to the Groop. And Sal= 14 occur. 
1S would repurchase the ttngible assets and be gn·en ts Now - so tfuu.oould gi\·ellle court 
16 access to all of the patie!u recotds and 3lJ of 16 some comfon. But whar rhe plaintiffs S3Y is tlut 
11 llle other resot!Kes it would need to pro' ide 11 lhey'r< going to S1lffer irrep<U>ble injury in llle 
18 uuintarupted care to patients. 18 six months or nine mouths or wbatc.-u time it 
19 I should also note that unlike Saini 19 takes before we get to au actual bearing on tile 
20 Alpllonsus, St Luke's in"""' no co'..,"'"' not to 20 merits where Mr. Argue spea1< for himsel( and 
21 cornpt:r~ OJ\ S:lltzer physician$.. So th;u if d:tis 21 Dr. WilSOlt will ~ subject to cro.ss..f'xami.rtuioll. 
22 transacriou were wdone. there would be absolutdy 22 Titey say th.'\t they will suffer 
23 no contt:tctual bar on tile ability of Sabz.er 23 irreparable in)tuy as aresuh of two factors. 
24 physiruns to resume pracric. as tb< Sal= 24 First lh<y say as a result of the transaction. 
2S M<dical Group. 25 Sai~Ur ~'Sicians \\ill cease rualcing referrals to 

Unittd Statt,5 Courts. Di5tri<'t of ldabo 

1-

, 
v 

''Here it would be quite 
possible to unscramble this 
egg ... We will not oppose 
divestiture on grounds that 
divestiture cannot be 
accomplished.'' 

\ (St. Luke's Counsel at Preliminary Injunction 
'J:!_earing) 
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Tr. of Prelim. lnj'n Proceeding at 87-88 



Conclusion

The acquisition is unlawful 
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Conclusion

 Post-merger HHI of 6,219 create a legal presumption 
that this merger will have anticompetitive 
consequences

 Testimony, documents, and empirical evidence confirm 
the acquisition’s likely anticompetitive effects

 There are no verifiable, merger-specific efficiencies 
that justify taking the risk of this acquisition 

 The evidence warrants divestiture and a permanent 
injunction
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