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UNITED STATES OF AMERICA BEFORE THE
FEDERAL TRADE COMMISSION OFFICE OF

ADMINISTRATIVE LAW JUDGES

_________________________________________
In the Matter of )

) PUBLIC
BENCO DENTAL SUPPLY CO., )
a corporation, ) Docket No. 9379

)
HENRY SCHEIN, INC., )
a corporation, and )

)
PATTERSON COMPANIES, INC., )
a corporation. )

_________________________________________ )

NON-PARTY DARBY’S MOTION FOR RECONSIDERATION AND MODIFICATION 
OF THE ORDER DATED OCTOBER 11, 2018 IN CONNECTION WITH THE 

AMOUNT OF TIME THAT IN CAMERA TREATMENT
IS AFFORDED CONFIDENTIAL DOCUMENTS

Non-party Darby Dental Supply, LLC (“Darby”) respectfully moves this Court for 

reconsideration and modification of the Order on Non-Parties’ Motions for In Camera 

Treatment dated October 11, 2018 (the “Order”) to provide for indefinite in camera treatment 

of the Confidential Documents (as defined below), or, if not indefinite, a minimum of ten (10) 

years in which the Confidential Documents are afforded in camera treatment. The Order is 

attached hereto as Exhibit A.

The Order granted Darby’s two (2) motions (the “Motions”) for in camera treatment of 

seventeen (17) competitively-sensitive, confidential business documents (the “Confidential
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Documents”).1 The First Motion is attached hereto as Exhibit B and the Second Motion is

attached here as Exhibit C. As this Court recognized in issuing the Order, the Confidential

Documents are entitled to in camera treatment, and the sensitive business information and

confidential agreements contained in the Confidential Documents deserve protection from public

disclosure. The Order, however, limits the in camera treatment to only a period of five (5) years.

As described below, a five (5) year time period is inadequate to protect Darby from the

substantial competitive harm which will result from disclosure after that short protective period.

The competitive significance of the information contained in the Confidential Documents will

still be relevant to the market in five (5) years and disclosure of such highly sensitive business

information would result in serious injury to Darby. For the reasons set forth in this motion for

reconsideration (this “Motion”), Darby respectfully requests that this Court reconsider and

modify the Order to afford the Confidential Documents in camera treatment indefinitely, or, if

not indefinite, a minimum of ten (10) years. In support of this Motion, Darby relies on the

Declaration of Michael Caputo, President and Chief Executive Officer of Darby (the “Caputo

Declaration”), attached hereto as Exhibit D, which provides additional details on the need for

permanent in camera treatment and the significant harm disclosure in five (5) years would cause,

as well as the First Motion and the Second Motion and accompanying declarations.

1 The first motion was submitted on September 26, 2018 (the “First Motion”), and requested permanent in camera treatment of
nine (9) confidential documents, which were identified in attachment A to the letter sent by John Weigand of the Federal Trade
Commission dated September 17, 2018 (the “FTC Letter”), specifically CX4127; CX4444; CX4452; CX4453; CX4454;
CX4455; CX4456; CX4457; and CX4458. The second motion was submitted on October 10, 2018 (the “Second Motion”), and
requested permanent in camera treatment of eight (8) confidential documents which were identified in attachment A to the letter
sent by Colin R. Kass of Proskauer Rose LLP dated October 6, 2018 (the “Proskauer Letter”), specifically RX3078; RX3079;
RX3080; RX3081; RX3082; RX3083; RX3084; and RX3085. The documents identified in the Proskauer Letter are the same
documents identified in the FTC Letter, excluding CX4444.
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1. Maturity and Stability of the Dental Supply Industry

Darby is a private company and is a dental supply distributor upon which thousands of

dentists rely nationwide. The dental supply industry is a mature industry, and, for major players

in the industry such as Darby, there is relative stability in its customer base, product sales,

pricing, marketing, as well as the terms of strategic and contractual relationships and agreements

with customers and/or strategic partners. Accordingly, it is a reasonable expectation that the

information in the Confidential Documents (especially CX4444, which contains millions of lines

of highly detailed data and analysis, including every customer and every sale from 2010 to the

present) will continue to be of high value to competitors in five (5) years. In fact, the

Confidential Documents contain the information that is the very basis of competitive advantage.

2. Data From 2009, Almost Ten (10) Years Ago, Is Still Relevant Today

As indicated in the First Motion, based on the demand and information produced in

response to the third party subpoenae duces tecum served on Darby by the Federal Trade

Commission (the “FTC”) and Benco Dental Supply Company, Henry Schein, Inc. and Patterson

Companies, Inc. (collectively, the “Respondents”), all parties consider information as far back as

2009 to be relevant to the matter at hand. CX4444 is the most detailed item of the Confidential

Documents, and is a multi-thousand page series of spreadsheets containing detailed sales,

customer, pricing and marketing information on a customer by customer and item by item basis

for every sale of every product made by Darby from 2010 to the present. If the FTC and the

Respondents consider strategic relationships, sales data and business analysis from as far back as

2009 to be relevant today in 2018, almost a decade later, the information contained in the

Confidential Documents will certainly still be relevant when the Order for in camera treatment
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expires in 2023, just five (5) years later. In this mature and stable industry, five (5) years is an

inadequate period of time to afford protection to the sensitive competitive business information

that Darby produced. The disclosure of such information within such a short time period would

result in a serious injury to Darby. Because of the length of time that Darby’s highly confidential

and propriety information is relevant to the industry, indefinite in camera treatment of the

Confidential Documents is appropriate, or, if not indefinite, a minimum of ten (10) years of in

camera treatment.

3. Data Would Not Have Otherwise Been Disclosed

Darby is not a party to this proceeding. Had this enforcement action not been taken by the

FTC, there would have been no chance that the information contained in the Confidential

Documents would have been disclosed to Darby’s competitors or have been made available to

the public. The Confidential Documents contain information that essentially lays out the plan and

strategy as to how Darby accomplishes its competitive success. All of the Confidential

Documents contain competitively-sensitive and confidential business information, and

maintaining the confidentiality of the Confidential Documents is critical to Darby’s continued

competitive success. Disclosure of the Confidential Documents in just a five (5) year time period

would result in serious competitive harm to Darby, including loss of Darby’s competitive

advantage, business and ability to compete. Indefinite in camera treatment of the Confidential

Documents is appropriate, or, if not indefinite, a minimum of ten (10) years of in camera

treatment.
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4. Respondents Should Not Be Rewarded For Failure to Settle

If the Respondents had settled this proceeding, all of Darby’s documents and information

that was produced in connection with this proceeding would have been returned to Darby, and

never would have been subject to potential public disclosure. Since the Respondents did not

settle this proceeding, the Respondents should not be rewarded by being able to avail themselves

of non-parties’ competitive and sensitive business data that would otherwise have been returned

to Darby and never accessible to the Responsents. As mentioned in the First Motion, Darby, a

non-party, was thoroughly responsive to the FTC’s and the Respondents’ requests, but did so

with a good faith expectation that confidential treatment would be accorded this highly sensitive

material, and that the confidential treatment would be for an appropriate period of time that

would not result in any competitive harm to Darby. Certainly, it would be entirely wrong for

non-party Darby to be prejudiced by its very responsiveness to the FTC and the Respondents (its

competitors) especially when no salutary purpose would be achieved by public disclosure. As

such, indefinite in camera treatment of the Confidential Documents is appropriate, or, if not

indefinite, a minimum of ten (10) years of in camera treatment.

5. Conclusion

For the reasons set forth in this Motion, and the accompanying Affidavit of Michael 

Caputo, President and Chief Executive Officer of Darby, Darby respectfully requests that this 

Court reconsider and modify the Order to grant Darby indefinite in camera treatment for the 

Confidential Documents in their entirety, or, if not indefinite, a minimum of ten (10) years of in 

camera treatment.
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Dated: October 22, 2018 Respectfully submitted,

SALON MARROW DYCKMAN
NEWMAN & BROUDY LLC
Attorneys for Non Party, Darby Dental
Supply, LLC

By JOHN PAUL FULCO, P.C.

By:________________________________
John Paul Fulco
292 Madison Avenue 6th floor
New York, New York 10017
Tel:  212-661-7100
Fax: 212-661-3339
JFulco@salonmarrow.com

mailto:JFulco@salonmarrow.com
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Western Regional Office 
  
  
  

      September 17, 2018 
 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

WASHINGTON, D.C. 20580 
 

 
VIA EMAIL TRANSMISSION 
 
Darby Dental Supply, LLC 
c/o John Paul Fulco, P.C. 
Salon Marrow Dyckman Newman & Boudy LLC 
292 Madison Avenue 
New York, NY 10017 
JFulco@salonmarrow.com    
 
RE: In the Matter of Benco Dental Inc., et al., Docket No. 9379 

 
Dear Mr. Fulco: 
 

By this letter we are providing formal notice, pursuant to Rule 3.45(b) of the 
Commission’s Rules of Practice, 16 C.F.R. § 3.45(b), that Complaint Counsel intends to offer the 
documents referenced in the enclosed Attachment A into evidence in the administrative trial in 
the above-captioned matter.  For your convenience, a copy of the documents will be sent to you 
in a separate email with an FTP link. 

 
The administrative trial is scheduled to begin on October 16, 2018.  All exhibits admitted 

into evidence become part of the public record unless Administrative Law Judge D. Michael 
Chappell grants in camera (i.e., non-public/confidential) status. 

 
For documents that include sensitive or confidential information that you do not want on 

the public record, you must file a motion seeking in camera status or other confidentiality 
protections pursuant to 16 C.F.R §§ 3.45 and 4.10(g).  Judge Chappell may order that materials, 
whether admitted or rejected as evidence, be placed in camera only after finding that their public 
disclosure will likely result in a clearly-defined, serious injury to the person, partnership, or 
corporation requesting in camera treatment. 

 
Motions for in camera treatment for evidence to be introduced at trial must meet the strict 

standards set forth in 16 C.F.R. § 3.45 and explained in In re 1-800 Contacts, Inc., 2017 FTC 
LEXIS 55 (April 4, 2017); In re Jerk, LLC, 2015 FTC LEXIS 39 (Feb. 23, 2015) and In re Basic 
Research, Inc., 2006 FTC LEXIS 14 (Jan. 25, 2006).  Motions also must be supported by a 
declaration or affidavit by a person qualified to explain the confidential nature of the material. In 
re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (April 4, 2017); In re North Texas Specialty 
Physicians, 2004 FTC LEXIS 66 (Apr. 23, 2004).  For your convenience, we included, as links 
in the cover email, an example of a third-party motion (and the accompanying declaration or 
affidavit) for in camera treatment that was filed and granted in an FTC administrative 
proceeding.  If you choose to move for in camera treatment, you must provide a copy of the 

mailto:JFulco@salonmarrow.com
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document(s) for which you seek such treatment to the Administrative Law Judge.  Also, you or 
your representative will need to file a Notice of Appearance in the administrative proceeding. 
For more information regarding filing documents in adjudicative proceedings, please see 
https://www.ftc.gov/faq/ftc-info/file-documents-adjudicative-proceedings. 

 
Please be aware that under the current Scheduling Order the deadline for filing motions 

seeking in camera treatment is September 26, 2018.  A copy of the March 14, 2018 
Scheduling Order can be found at https://www.ftc.gov/enforcement/cases-proceedings/151-
0190/bencoscheinpatterson-matter.  

 
Additionally, in lieu of a deposition on the admissibility of the documents listed in 

Attachment A, we ask that you sign and return the attached declaration regarding the 
admissibility of these documents.  Please return the signed declaration to my attention by 
September 28, 2018. 
 

If you have any questions, please feel free to contact me at 415-848-5174. 
 
 

Sincerely, 
 

 
John Wiegand 
Counsel Supporting the Complaint 

 
 
Attachment 
 
 

https://www.ftc.gov/faq/ftc-info/file-documents-adjudicative-proceedings
https://www.ftc.gov/enforcement/cases-proceedings/151-0190/bencoscheinpatterson-matter
https://www.ftc.gov/enforcement/cases-proceedings/151-0190/bencoscheinpatterson-matter
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Exhibit No. Full Name Date BegBates EndBates
CX4127 Agreement between Darby and Smile Source 7/21/2014 Darby 00015 Darby 00035
CX4444 FTC-DDS-0000002 - CONFIDENTIAL - FTC Dkt. No. 9379 CX4444-001 CX4444-003
CX4452 Agreement between Darby and NODA 1/1/2014 Darby 00001 Darby 00014
CX4453 Agreement between Darby and Unified Smiles 5/14/2013 Darby 00036 Darby 00049
CX4454 Agreement between Darby and DPG 11/1/2013 Darby 00050 Darby 00064
CX4455 Agreement between Darby and DPC 10/1/2016 Darby 00065 Darby 00077
CX4456 Agreement between Darby and Linx 10/1/2016 Darby 00078 Darby 00091
CX4457 Agreement between Darby, the Madow Brothers, and CMR 4/28/2011 Darby 00092 Darby 00108
CX4458 Contract between the State of Minnesota and Darby 9/9/2014 Darby 00109 Darby 00131

CX4459
Letter from John Paul Fulco to Devon Allen Re: FTC-Matter of Benco 
et al Docket #9379 5/22/2018 FTC-DDS-0000001 FTC-DDS-0000001
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Respectfully submitted, 

SALON MARROW DYCKMAN 
NEWMAN & BROUDY LLC 
Attorneys for Non Party, Darby Dental 

Supply, LLC 

JFulco@salonmarrow.com 
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UNITED STATES OF AMERICA BEFORE THE 
FEDERAL TRADE COMMISSION OFFICE OF 

ADMINISTRATIVE LAW JUDGES 

In the Matter of 

BENCO DENTAL SUPPLY CO., 
a corporation, 

HENRY SCHEIN, INC., 
a corporation, and 

PATTERSON COMPANIES, INC., 
a corporation. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------) 

Docket No. 9379 

DECLARATION OF MICHAEL CAPUTO IN SUPPORT OF NON-PARTY DARBY 
DENTAL SUPPLY, LLC'S MOTION FOR RECONSIDERATION AND 

MODIFICATION OF THE ORDER DATED OCTOBER 11, 2018 IN CONNECTION 
WITH THE AMOUNT OF TIME THAT IN CAMERA TREATMENT 

IS AFFORDED CONFIDENTIAL DOCUMENTS 

I, Michael Caputo, hereby declare as follows: 

1. I am the President and Chief Executive Officer of Darby Dental Supply, LLC

("Darby"). I make this declaration in support of Non-Party Darby's motion for reconsideration 

and modification of the Order on Non-Parties' Motions for In Camera Treatment dated 

October 11, 2018 (the "Order") to provide for indefinite in camera treatment of certain documents produced 

by Darby in response to a subpoena duces tecum (the "Motion"), or, if not indefinite, a minimum 

of ten (10) years of in camera treatment. I have personal knowledge of the matters stated herein 

and, if called upon to do so, could competently testify about them. 

2. The Order granted Darby's two (2) motions (the "Prior Motions") for in camera

treatment of seventeen (17) competitively-sensitive, confidential business documents (the 

294728 











STATEMENT REGARDING MEET AND CONFER

The undersigned certifies that counsel for Non-party Darby Dental Supply, LLC
(“Darby”) notified counsel for the parties via email on or about October 22, 2018 that it would be 
seeking reconsideration and modification of the Order on Non-Parties’ Motions for In Camera 
Treatment dated October 11, 2018 to provide for permanent in camera treatment of the 
Confidential Documents, or, in the alternative, in camera treatment for a period of at least ten 
(10) years. We have received no objection to Darby’s motion.

Dated: October 22, 2018

SALON MARROW DYCKMAN
NEWMAN & BROUDY LLC
Attorneys for Non Party, Darby Dental
Supply, LLC

By JOHN PAUL FULCO, P.C.

By:________________________________
John Paul Fulco
292 Madison Avenue 6th floor
New York, New York 10017
Tel:  212-661-7100
Fax: 212-661-3339
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UNITED STATES OF AMERICA BEFORE THE
FEDERAL TRADE COMMISSION OFFICE OF

ADMINISTRATIVE LAW JUDGES

_________________________________________
In the Matter of )

)
BENCO DENTAL SUPPLY CO., )
a corporation, ) Docket No. 9379

)
HENRY SCHEIN, INC., )
a corporation, and )

)
PATTERSON COMPANIES, INC., )
a corporation. )

_________________________________________ )

[PROPOSED] ORDER

Upon consideration of Non-Party Darby Dental Supply, LLC’s Motion reconsideration 
and modification of the Order on Non-Parties’ Motions for In Camera Treatment dated October 
11, 2018 (the “Order”) to provide for indefinite in camera treatment of the Confidential 
Documents, or, if not indefinite, a minimum of ten (10) years in which the Confidential 
Documents are afforded in camera treatment, it is HEREBY ORDERED that the following 
documents are to be provided [indefinite in camera treatment] [in camera treatment for a 
period of at least ten (10) years] from the date of this Order in their entirety.

Exhibit
No.

Document Name Date Beginning
Bates No.

Ending
Bates No.

CX4127/
RX3079

Agreement between Darby and Smile
Source

7/21/2014 Darby 00015 Darby 00035

CX4444 FTC-DDS-0000002 -
CONFIDENTIAL - FTC Dkt. No.
9379

CX4444-001 CX4444-003

CX4452/
RX3078

Agreement between Darby and
NODA

1/1/2014 Darby 00001 Darby 00014

CX4453/
RX3080

Agreement between Darby and
Unified Smiles

5/14/2013 Darby 00036 Darby 00049

CX4454/
RX3081

Agreement between Darby and DPG 11/1/2013 Darby 00050 Darby 00064

CX4455/
RX3082

Agreement between Darby and DPC 10/1/2016 Darby 00065 Darby 00077

CX4456/
RX3083

Agreement between Darby and Linx 10/1/2016 Darby 00078 Darby 00091
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CX4457/
RX3084

Agreement between Darby, the
Madow Brothers, and CMR

4/28/2011 Darby 00092 Darby 00108

CX4458/
RX3085

Contract between the State of
Minnesota and Darby

9/9/2014 Darby 00109 Darby 00131

ORDERED: _____________________________
D. Michael Chappell
Chief Administrative Law Judge

Date: _____________________________



CERTIFICATE OF SERVICE

I hereby certify that I delivered via electronic mail a copy of the following documents on
the parties listed below:

- NON-PARTY DARBY DENTAL SUPPLY, LLC’S MOTION FOR 
RECONSIDERATION AND MODIFICATION OF THE ORDER DATED 
OCTOBER 11, 2018 (PUBLIC VERSION ONLY)

- [PROPOSED] ORDER

The Office of the Secretary (Public Version Only):
Donald S. Clark
Office of the Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W., Room H-172
Washington, D.C. 20580

The Office of the Administrative Law Judge (Public Version Only):
D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission
600 Pennsylvania Avenue, N.W., Room H-106
Washington, D.C. 20580

Counsel For Benco Dental Supply Company (Public Version Only):

Howard Scher, Esq.
Kenneth L. Racowski, Esq.
Carrie Amezcua, Esq.
Buchanan Ingersoll & Rooney PC
Two Liberty Place
50 S. 16th Street, Suite 3200
Philadelphia, PA 19102-2555
T: 215.665.8700
F: 215.665.8760
Howard.scher@bipc.com
kenneth.racowski@bipc.com
carrie.amezcua@bipc.com

Craig A. Waldman, Esq.
Benjamine M. Craven, Esq.
Ausra O. Deluard, Esq.
Jones Day
555 California Street
26th Floor
San Francisco, CA 94104
T: 415.626.3939
F: 415.875.5700
cwaldman@jonesday.com
bcraven@jonesday.com
adeluard@jonesday.com

Geoffrey D. Oliver, Esq.
Jones Day
51 Louisiana Avenue, N.W.
Washington, D.C.  20001-2113
T: 202.879.3939
F: 202.626.1700
gdoliver@jonesday.com
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Counsel For Henry Schein, Inc. (Public Version Only):

Timothy J. Muris, Esq.
Sidley Austin LLP
1501 K Street, N.W.
Washington, D.C. 20005
T: 202.736.8000
F: 202.736.8711
tmuris@sidley.com

Colin Kass, Esq.
Adrian Fontecilla
Proskauer Rose LLP
1001 Pennsylvania Ave, N.W.
Suite 600 South
Washington, DC 20004-2533
T: 202.416.6800
F: 202.416.6899
ckass@proskauer.com
afontecilla@proskauer.com

John P. McDonald, Esq.
Locke Lord LLP
2200 Ross Avenue
Suite 2800
Dallas, TX 75201
T: 214.740.8000
F: 214.740.8800
jpmcdonald@lockelord.com

Lauren Fincher, Esq.
Locke Lord LLP
600 Congress Ave.
Ste. 2200
Austin, TX 78701
T: 512.305.4700
F: 512.305.4800
lfincher@lockelord.com

RespondentScheinCounsel@lockelord.com

Counsel For Patterson Companies, Inc. (Public Version Only):

Joseph Ostoyich, Esq.
William Lavery, Esq.
Andrew George, Esq.
Jana Seidl, Esq.
Kristen Lloyd, Esq.
Baker Botts LLP
1299 Pennsylvania Avenue, NW
Washington, DC 20004
T: 202.639.7905
F: 202.585.1028
joseph.ostoyich@bakerbotts.com
william.lavery@bakerbotts.com
andrew.george@bakerbotts.com
jana.seidl@bakerbotts.com
kristen.lloyd@bakerbotts.com

James J. Long, Esq.
Jay Schlosser, Esq.
Scott Flaherty, Esq.
Ruvin Jayasuriya, Esq.
William Fitzsimmons, Esq.
Briggs and Morgan
2200 IDS Center
80 South Eighth Street
Minneapolis, MN 55402
T: 612.977.8400
F: 612.977.8650
jlong@briggs.com
jschlosser@briggs.com
sflaherty@briggs.com
rjayasuriya@briggs.com
wfitzsimmons@briggs.com
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Complaint Counsel (Public Version Only):

Lin Kahn (Attorney)
lkahn@ftc.gov
Ronnie Solomon (Attorney)
rsolomon@ftc.gov
Matthew D. Gold (Attorney)
mgold@ftc.gov
John Wiegand (Attorney)
jwiegand@ftc.gov
Erika Wodinsky (Attorney)
ewodinsky@ftc.gov
Jeanine K. Balbach (Attorney)
jbalbach@ftc.gov
Thomas H. Brock (Attorney)
tbrock@ftc.gov
Jasmine Rosner (Attorney)
jrosner@ftc.gov
Federal Trade Commission
901 Market St., Ste. 570
San Francisco, CA 94103
415-848-5115

Dated:  October 22, 2018 By:________________________________
John Paul Fulco

SALON MARROW DYCKMAN
NEWMAN & BROUDY LLC
By: JOHN PAUL FULCO, P.C.

Counsel for Non-Party,
Darby Dental Supply, LLC
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