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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

 
 
In the Matter of     
       
BENCO DENTAL SUPPLY CO.,   
a corporation,      
       
HENRY SCHEIN, INC.,    
a corporation, and     
       
PATTERSON COMPANIES, INC.  
a corporation, 
       
Respondents. 
 

 

 

 

Docket No. 9379 

 

                

COMPLAINT COUNSEL’S MOTION IN LIMINE TO EXCLUDE CERTAIN LATE 
PRODUCED EXHIBITS TO DR. LAWRENCE WU’S EXPERT REPORT1 

 
 At 9:26 pm on October 8, 2018—less than 12 hours before Dr. Lawrence Wu’s scheduled 

deposition in this matter—Respondent Patterson provided Complaint Counsel with seven new 

and previously undisclosed exhibits to Dr. Wu’s September 5, 2018 Expert Report (the “New 

Exhibits”).2  Although purporting to be “amendments” to Dr. Wu’s report, three of these New 

Exhibits contain new analyses, and constitute a last-minute attempt by Patterson to respond to 

the rebuttal report of Complaint Counsel’s expert, Dr. Robert Marshall, via an untimely de facto 

sur-reply.  This gambit stands in direct contravention of the Scheduling Order issued by the 

Court in this case.  But this is more than a technical violation—Complaint Counsel is prejudiced 

by Patterson’s late submission in that Dr. Marshall will not have an opportunity to respond to the 

                                                            
1  Complaint Counsel recognizes that motions in limine are generally disfavored by the Court.  
However, this motion relates to a serious procedural violation of the Scheduling Order, not 
necessarily the content of Dr. Wu’s belated analyses. 
2 The New Exhibits were provided without the related backup materials, which were only 
produced on Oct. 10, 2018 at the request of Complaint Counsel. 
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new analyses, and in that Complaint Counsel lacked adequate time to meaningfully consider the 

belated submission in its deposition of Dr. Wu. Therefore, Complaint Counsel respectfully 

requests that the Court exclude those New Exhibits containing substantive changes to the 

original analyses and calculations in Dr. Wu’s Report, as detailed below. 

Background 
 
 As required by the Scheduling Order, Complaint Counsel served Dr. Marshall’s Report 

on August 10, 2018.  Patterson served the Wu Report on September 5, 2018.  Complaint Counsel 

served a rebuttal report by Dr. Marshall on September 25, 2018.  The parties agreed to October 

9, 2018 for Dr. Wu’s deposition.  Neither Patterson nor any other Respondent has moved the 

Court for leave to file an expert sur-reply. 

 On the evening of October 8, 2018 at 9:26 pm, just hours before Dr. Wu’s deposition, 

Patterson disclosed the New Exhibits.3  Patterson did not provide a copy of the backup materials 

underlying these exhibits.4  The New Exhibits purport to be “amendments” to Exhibits 4, 5A, 

5B, 5C, 12B, 13A, and 13B to the Wu Report.  At his deposition, Dr. Wu testified that the New 

Exhibits reflect changes to his original calculations and data inputs, changes in the vendor 

relationships studied and reported, changes to the time periods analyzed, and the addition of new 

                                                            
3 See Exhibit 1 (email from Patterson’s counsel Kristen Lloyd on October 8, 2018 at 9:26 PM 
Eastern Standard Time, disclosing the New Exhibits.) 
4 See Section 19(f) of the Scheduling Order (requiring parties to produce “a copy of all data sets 
used by the expert, in native file format and processed data file format” and “all customized 
computer programs used by the expert in the preparation of the report or necessary to replicate 
the findings on which the expert report is based.”). The backup materials, which Dr. Wu 
admitted at his deposition were readily available, were provided on the morning of Oct. 10, 
2018. 
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data overlays.5   Dr. Wu also testified that he prepared the New Exhibits partially in response to 

the Marshall Rebuttal Report.6   

On October 9, Complaint Counsel requested that Patterson provide the backup materials 

to the New Exhibits. Counsel for Patterson provided a copy of the backup materials to Complaint 

Counsel on the morning of October 10, 2018.  Complaint Counsel is in the process of reviewing 

these materials. 

Argument 

Section 20 of the Scheduling Order states: “An expert witness’s testimony is limited to 

opinions contained in the expert report that has been previously and properly provided to 

opposing counsel.”  Patterson has not complied with this rule, as Patterson did not properly or 

timely disclose the New Exhibits to Complaint Counsel.  Instead, Patterson disclosed these 

exhibits the night before Dr. Wu’s deposition, and without any of the underlying data sets or 

programs.  Without sufficient time or the underlying backup materials in hand, Complaint 

Counsel had no opportunity to sufficiently review the New Exhibits, let alone a fair opportunity 

to fully and fairly depose Dr. Wu regarding these new materials specifically and, more broadly, 

their impact on Dr. Wu’s overall opinions.  Moreover, the New Exhibits contain previously 

undisclosed analyses that Complaint Counsel’s expert had no opportunity to consider in the 

Marshall Rebuttal Report because these analyses appeared for the first time just hours before Dr. 

Wu’s deposition. Calling these new analyses “supplements” ignores their contents: As one court 

noted “[c]ourts distinguish true supplementation (e.g. correcting inadvertent errors or omissions) 

from gamesmanship” and rejected “new and improved expert reports.” Collinge v. Intelliquick 

                                                            
5 See e.g., Exhibit 2 (CX8044); 48:2-25 (New Exhibit 5B); 50:1-25 (New Exhibit 13A); 50:23-
51:22 (New Exhibit 13B). 
6 Exhibit 2, at 42:16-21.  
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Delivery, Inc., No. 2:12-cv-00824 JWS, 2017 U.S. Dist. LEXIS 145164 at *5 (D. Ariz. Sept. 26, 

2017). 

The difference between the exhibits in Dr. Wu’s initial report and the New Exhibits is 

stark: in the New Exhibits, Dr. Wu uses different data sources and different time periods for his 

new analyses, analyses inconsistent with the exhibits in his report.  The following chart 

illustrates the magnitude of the changes: 

Exhibit Name Original Analysis New Analysis 

5B Time period: Jan. 2009-Jan. 2012 

 

Firms Involved: Schein, Patterson 

Time period: Jan. 2010-Dec. 2016 

 

Firms Involved: Burkhart, Patterson 

13B Time period: Jan. 2009-Jan. 2012 

 

Firms Involved: Schein 

Time period: Feb. 2012-Dec. 2016 

 

Firms Involved: Burkhart, Patterson 

13A Firms Involved: Burkhart Firms Involved: Burkhart, Patterson 

 

Practically speaking, the New Exhibits amount to an improper sur-rebuttal which 

Patterson has not sought leave to file. Even if Patterson had sought leave to file a sur-reply expert 

report, the Scheduling Order is clear that such leave should not be granted.  Sur-reply expert 

reports are expressly limited to circumstances where the rebuttal report is “outside the scope of 

fair rebuttal.” (Scheduling Order at 3).  No such claim has been—or could be—raised here. 

Courts have disallowed sur-rebuttal reports in similar circumstances.  See e.g., In re TFT-LCD 

Flat Panel Screens, No. M-07-1827 SI, 2012 U.S. Dist. LEXIS 139156 at *78 (N.D. Cal. Sept. 

26, 2012).   

The Scheduling Order provides for advance disclosure of expert materials in order to 

avoid unfair surprise and allow the opportunity for a party to understand and analyze the expert’s 
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opinion prior to a deposition.  Patterson has not acted in accordance with the clear commands of 

the Scheduling Order, and should be precluded from introducing Dr. Wu’s last-minute new 

analyses. 

Conclusion 

Therefore, Complaint Counsel seeks to exclude Amended Exhibits 5B, 13A, and 13B, 

which contain substantive changes to Dr. Wu’s original calculations, inputs, and analyses.7  

 

Dated: October 12, 2018    Respectfully submitted, 
 

/s/ Lin W. Kahn 
Lin W. Kahn 
Federal Trade Commission  
Bureau of Competition – Western Region 
901 Market Street, Suite 570 
San Francisco, CA 94103 
Telephone: (415) 848-5100 
Facsimile: (415) 848-5184 
Electronic Mail: lkahn@ftc.gov 

 

 
  

                                                            
7 Complaint Counsel does not seek to exclude Exhibits 4, 5A, 5C, and 12B in the New Exhibits, 
which do not appear to contain substantive changes.   
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

 
 
In the Matter of     
       
BENCO DENTAL SUPPLY CO.,   
a corporation,      
       
HENRY SCHEIN, INC.,    
a corporation, and     
       
PATTERSON COMPANIES, INC.  
a corporation, 
       
Respondents. 
 

 

 

 

Docket No. 9379 

 

                

PROPOSED ORDER 
 
 On October 10, 2018, Complaint Counsel filed a Motion in Limine to Exclude Certain 

Late Produced Exhibits to Dr. Lawrence Wu’s Expert Report.  Upon consideration of this 

Motion, and Respondent’s Opposition to the Motion, this Court GRANTS Complaint Counsel’s 

Motion.  

 
ORDERED:         
 
         
 
        _________________________ 
        D. Michael Chappell 
        Administrative Law Judge 
________________, 2018 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

 
 
In the Matter of     
       
BENCO DENTAL SUPPLY CO.,   
a corporation,      
       
HENRY SCHEIN, INC.,    
a corporation, and     
       
PATTERSON COMPANIES, INC.  
a corporation, 
       
Respondents. 
 

 

 

 

Docket No. 9379 

 

                

COMPLAINT COUNSEL’S MEET AND CONFER STATEMENT 
 

Pursuant to Paragraph 4 of the Scheduling Order, Complaint Counsel met and conferred 

with counsel for Respondent Patterson Companies, Inc. on October 10, 2018 in a good-faith 

effort to resolve by agreement the issues raised by this Motion, and has been unable to reach 

such agreement. 

Dated: October 10, 2018    Respectfully submitted, 
 

/s/ Lin W. Kahn 
Lin W. Kahn 
Federal Trade Commission  
Bureau of Competition – Western Region 
901 Market Street, Suite 570 
San Francisco, CA 94103 
Telephone: (415) 848-5100 
Facsimile: (415) 848-5184 
Electronic Mail: lkahn@ftc.gov 
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DECLARATION OF THOMAS DILLICKRATH IN SUPPORT OF COMPLAINT 

COUNSEL’S MOTION IN LIMINE TO EXCLUDE CERTAIN LATE PRODUCED 
EXHIBITS TO DR. LAWRENCE WU’S EXPERT REPORT 

 
I, Thomas Dillickrath, declare as follows: 
 

1. I am an attorney at the Federal Trade Commission, Complaint Counsel in this matter, and 

I have entered an appearance as Complaint Counsel in this matter. 

2. I submit this Declaration in Support of Complaint Counsel’s Motion in Limine to Exclude 

Certain Late Produced Exhibits to Dr. Lawrence Wu’s Expert Report.  I have personal 

knowledge of the facts stated in this declaration and, if called as a witness, could 

competently testify about them. 

3. Exhibit 1 is a true and correct copy of an email I received from Patterson’s counsel 

Kristen Lloyd on October 8, 2018 at 9:26 PM Eastern Standard Time, disclosing the New 

Exhibits. 
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4. Exhibit 2 is a true and correct copy of excerpts from the transcript of Dr. Lawrence Wu’s 

Deposition in this matter, taken on October 9, 2018 in Washington, D.C.  

 

Executed on October 10, 2018 in Washington, D.C.     
 

Respectfully submitted, 
 
  /s/ Thomas Dillickrath   

 
  Thomas Dillickrath 
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From: Kristen.Lloyd@BakerBotts.com
To: DHeck@proskauer.com; WFitzsimmons@Briggs.com; sflaherty@briggs.com; william.lavery@bakerbotts.com;

LFincher@lockelord.com; Jana.Seidl@BakerBotts.com; jlong@briggs.com; bcraven@jonesday.com;
CKass@proskauer.com; joseph.ostoyich@bakerbotts.com; carrie.amezcua@bipc.com; howard.scher@bipc.com;
afontecilla@proskauer.com; In-re-Benco-Schein-Patterson-Service; andrew.george@BakerBotts.com;
chennen@briggs.com; DMunkittrick@proskauer.com; caroline.jones@bakerbotts.com; jschlosser@briggs.com;
respondentscheincounsel@lockelord.com; adeluard@jonesday.com; kenneth.racowski@bipc.com;
rjayasuriya@briggs.com; cwaldman@jonesday.com; jpmcdonald@lockelord.com; tmuris@sidlev.com;
gdoliver@jonesday.com; pouria.sadat@bakerbotts.com; caroline.jones@bakerbotts.com

Subject: FTC Docket No. 9379: Amended Exhibits to Dr. Wu"s Expert Report
Date: Monday, October 08, 2018 9:26:58 PM
Attachments: image001.png

image002.png
image003.png
image004.png
image005.png
image006.png
image007.png
Amended Exhibits to Dr. Wu"s Expert Report.pdf

Counsel,

Attached please find a document containing amended exhibits to Dr. Lawrence Wu’s expert report. Copies of the
amended exhibits will be available tomorrow at Dr. Wu’s deposition.

Thanks,

Kristen

Kristen Lloyd

Associate*

Baker Botts L.L.P.

kristen.lloyd <mailto:first.last@bakerbotts.com> @bakerbotts.com

T +1.202.639.1128

F +1.202.639.1181

M +1.202.297.3572

1299 Pennsylvania Avenue, NW

Washington, DC 20004

USA
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Exhibit 4 - Amended - October 8, 2018
Patterson's Sales to Buying Group Members


Before and After the Members Joined the Buying Group
2009 - 2017


Calendar Year Before Join Date Calendar Year Of Join Date Calendar Year After Join Date


Notes: Only buying group members with a known join date between 2010 and 2016 are included in this analysis. Sales to buying group members
are aggregated by calendar year. GDA contracted with SourceOne. Kois contracted with Burkhart. Smile Source contracted with Schein, Burkhart,
Darby, Atlanta Dental, and Nashville Dental. Dental Cooperative contracted with Schein up until September 2014. Only members who purchased
from Patterson are included in this analysis. Transactions of non-products, including sales tax, freight, among others are included in the sales figures. 
Sources: Buying group member purchases in Patterson data.
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Exhibit 5A - Amended - October 8, 2018
Prices Charged by Patterson to Independent Dentists,


Including Members of Kois and Smile Source
Septocaine in Washington State
January 2008 - December 2017


Independent Dentists Non-Active Smile Source Members Kois Members Before Oct, 2014
Kois Members After Oct, 2014 Active Smile Source Members


Notes: Only dentists located in Washington state are included in this analysis. Marshall Report's Kois and Smile Source lookups are used to identify Kois 
members and Smile Source members in Patterson sales data. Marshall Report's DSO lookup is used to exclude named DSOs from the scope of the analysis. 
The chart shows Patterson’s prices offered to 1,256 unique individual dentists, 28 unique Kois dentists over the whole period, 13 unique Kois dentists after 
October 2014, 32 unique Smile Source dentists over the whole period, and 8 unique active Smile Source dentists who purchased Septocaine from Patterson in 
Washington state between their join date and their end date with Smile Source. 
Sources: Patterson sales data, Dr. Marshall's production.
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Exhibit 5B - Amended - October 8, 2018
Prices Charged by Patterson and the Smile Source-Contracted Distributor to 


Members of Smile Source Buying Group
Septocaine in Washington State
January 2010 - December 2016


Burkhart - Active Patterson - Active Burkhart - Non-Active Patterson - Non-Active


Notes: Only dentists located in Washington state are included in this analysis. Marshall Report's Smile Source lookup is used to identify Smile Source members in 
Burkhart and Patterson sales data. Marshall Report’s DSO lookup is used to exclude named DSOs from the scope of the analysis. The chart shows Patterson’s 
prices offered to 8 unique Smile Source members and Burkhart’s prices offered to 19 unique Smile Source members. Purchases made by these dentists before their 
join date or after their end date with Smile Source are shown as hollow symbols. Purchases made by these dentists between their join date and their end date with 
Smile Source are shown as filled symbols. The relationship between Smile Source and Burkhart began in February 2012.
Sources: Burkhart sales data, Patterson sales data, Dr. Marshall's production.
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Exhibit 5C - Amended - October 8, 2018
Prices Charged by Patterson and the Kois-Contracted Distributor 


to Members of Kois Buying Group
Septocaine in Washington State


November 2014 - December 2016


Burkhart Patterson


Notes: Only dentists located in Washington state are included in this analysis. Marshall Report's Kois lookup is used to identify Kois members in Burkhart and 
Patterson sales data. The chart shows Patterson’s prices offered 9 unique Kois dentists and Burkhart’s prices offered to 24 unique Kois dentists. The timeframe of 
the analysis is from November 2014, when Kois entered an agreement with Burkhart, onwards.
Sources: Burkhart sales data, Patterson sales data, Dr. Marshall's production.
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Exhibit 12B 
Smile Source Members by State 
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Exhibit 12B - Amended - October 8, 2018
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Exhibit 13A - Amended - October 8, 2018
Prices Charged by Burkhart and Patterson 


to Members of Kois Buying Group and Non-Kois Dentists
Septocaine in Washington State


November 2014 - December 2016


Patterson - Non-Kois Dentists Burkhart - Non-Kois Dentists
Burkhart - Kois Members Patterson - Kois Members


Notes: Only dentists located in Washington state are included in this analysis. Marshall Report's Kois lookup is used to identify Kois members in Burkhart sales data 
and in Patterson sales data. Marshall Report's DSO lookup is used to exclude named DSOs from the scope of the analysis. The chart shows Burkhart’s prices offered 
to 294 unique non-Kois dentists and 24 unique Kois members. The chart shows Patterson’s prices offered to 490 unique non-Kois dentists and 9 unique Kois 
members. The timeframe of the analysis is from November 2014, when Kois began an agreement with Burkhart, through December 2016.
Sources: Burkhart sales data, Patterson sales data, Dr. Marshall's production.
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Exhibit 13B - Amended - October 8, 2018
Prices Charged by Burkhart and Patterson 


to Active Members of Smile Source Buying Group and Other Dentists
Septocaine in Washington State
February 2012 - December 2016


Patterson - Non-Active Smile Source Dentists and Others Burkhart - Non-Active Smile Source Dentists and Others
Burkhart - Active Smile Source Members Patterson - Active Smile Source Members


Notes: Only dentists located in Washington state are included in this analysis. Marshall Report's Smile Source lookup is used to identify active Smile Source 
members in Burkhart sales data and in Patterson sales data. Marshall Report's DSO lookup is used to exclude named DSOs from the scope of the analysis. The chart 
shows Burkhart’s prices offered to 510 unique non-active Smile Source dentists and others and 19 unique active Smile Source members who purchased Septocaine 
from Burkhart in Washington state between their join date and their end date with Smile Source. The chart shows Patterson’s prices offered to 841 unique non-active 
Smile Source dentists and others and 8 unique active Smile Source members who purchased Septocaine from Patterson in Washington state between their join date 
and their end date with Smile Source. The timeframe of the analysis is from February 2012, when Smile Source began an agreement with Burkhart, through 
December 2016.
Sources: Burkhart sales data, Patterson sales data, Dr. Marshall's production.
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*Admitted only in Maryland. Not admitted in the District of Columbia. Practicing under the supervision of
principals in the firm who are members of the District of Columbia bar.

Confidentiality Notice:

The information contained in this email and any attachments is intended only for the recipient[s] listed above and
may be privileged and confidential. Any dissemination, copying, or use of or reliance upon such information by or
to anyone other than the recipient[s] listed above is prohibited. If you have received this message in error, please
notify the sender immediately at the email address above and destroy any and all copies of this message.
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on October 12, 2018, I filed the foregoing document electronically 
using the FTC’s E-Filing System, which will send notification of such filing to: 
 
 Donald S. Clark 
 Secretary 
 Federal Trade Commission 
 600 Pennsylvania Ave., NW, Rm. H-113 
 Washington, DC 20580 
 
 The Honorable D. Michael Chappell 
 Administrative Law Judge 
 Federal Trade Commission 
 600 Pennsylvania Ave., NW, Rm. H-110 
 Washington, DC 20580 
 
 I further certify that I delivered via electronic mail a copy of the foregoing document to: 
 

Geoffrey D. Oliver, Esq. 
Jones Day 
51 Louisiana Avenue, N.W. 
Washington, D.C.  20001-2113 
T: 202.879.3939 
F: 202.626.1700 
gdoliver@jonesday.com 
 
Craig A. Waldman, Esq. 
Benjamine M. Craven, Esq. 
Ausra O. Deluard, Esq. 
Jones Day 
555 California Street 
26th Floor 
San Francisco, CA 94104 
T: 415.626.3939 
F: 415.875.5700 
cwaldman@jonesday.com; 
bcraven@jonesday.com; 
adeluard@jonesday.com 

Howard Scher, Esq. 
Kenneth L. Racowski, Esq. 
Carrie Amezcua, Esq. 
Thomas Manning, Esq. 
Buchanan Ingersoll & Rooney PC 
Two Liberty Place 
50 S. 16th Street, Suite 3200 
Philadelphia, PA 19102-2555 
T: 215 665 8700  
F: 215 665 8760 
howard.scher@bipc.com; 
kenneth.racowski@bipc.com; 
carrie.amezcua@bipc.com; 
thomas.manning@bipc.com 

 
Counsel For Respondent Benco Dental Supply Company 
 

John P. McDonald, Esq. 
Locke Lord LLP 
2200 Ross Avenue  
Suite 2800  
Dallas, TX 75201 

Lauren Fincher, Esq. 
Sarah Lancaster 
Locke Lord LLP 
600 Congress Ave. 
Ste. 2200 
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T: 214.740.8000 
F: 214.740.8800 
jpmcdonald@lockelord.com 
 
RespondentScheinCounsel@lockelord.com 

Austin, TX 78701 
T: 512.305.4700 
F: 512.305.4800 
lfincher@lockelord.com; 
slancaster@lockelord.com 

  
Colin Kass, Esq. 
Adrian Fontecilla 
Owen Masters 
Stephen Chuck 
Proskauer Rose LLP 
1001 Pennsylvania Ave, N.W. 
Suite 600 South 
Washington, DC 20004-2533 
T: 202.416.6800 
F: 202.416.6899 
ckass@proskauer.com; 
afontecilla@proskauer.com; 
omasters@proskauer.com; 
schuck@proskauer.com 
 

Rucha Desai 
David Munkittrick 
David Heck 
Proskauer Rose LLP  
Eleven Times Square  
New York, NY 10036 
T: 212-969-3628  
rdesai@proskauer.com; 
dmunkittrick@proskauer.com; 
dheck@proskauer.com 
 
Timothy J. Muris, Esq. 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
T: 202 736 8000 
F: 202 736 8711 
tmuris@sidley.com 

Counsel For Respondent Henry Schein, Inc. 
 

Joseph Ostoyich 
William Lavery 
Andrew George 
Jana Seidl 
Kristen Lloyd 
Baker Botts L.L.P. 
1299 Pennsylvania Ave NW 
Washington, DC 20004 
T: 202.639.7905 
joseph.ostoyich@bakerbotts.com; 
william.lavery@bakerbotts.com; 
andrew.george@bakerbotts.com; 
jana.seidl@bakerbotts.com; 
kristen.lloyd@bakerbotts.com 
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