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What Is Not In Dispute?




What Is Not In Dispute?

The settlement agreements
prevented the display of ads
in response to a search for
“1-800 Contacts.”




What Is Not In Dispute?

If rivals could display ads in
response to a search for “1-800
Contacts,” they would sell more.




Perspective




Memorial Eye Complaint

Case 2:08-cv-00983-DN  Document2  Filed 12/23/2008  Page 89

30 Memorial Eye’s infringing activities continue today, as evidenced b
shot prepared on December 17, 2008 that shows spoensored advertisements pu
Memorial Eye that are triggered upon searching for the 1-800 CONTACTS Marks.
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31, Memorial Eye's unauthorized use of the 1-800 CONTACTS Marks h
continue to irreparably injure 1-800 CONTACTS by confusing customers, diverting]
diluting the distinctiveness of the 1-800 CONTACTS Marks. 1f permitred to continue,
Eye’s use of the 1-800 CONTACTS Marks will continue to ireparably inj

CONTACTS, the 1800 CONTACTS Marks, the reputation and goodwill iated 1h

30.

Memorial Eye’s infringing activities continue today, as evidenced by a screen

shot prepared on December 17, 2008 that shows sponsored advertisements purchased by

Memorial Eye that are triggered upon searching for the 1-800 CONTACTS Marks. As may be

seen, the website www. Shipmycontacts.com is featured on the top left portion of the page, right

under 1-800 CONTACTS website advertisement, under a “sponsored advertisement” heading.
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TM Searches Are a Small Fraction of

Contact Lens-Related Searches

1-800 Contacts
Trademarks

’2%

Trial Transcript at 1724-1725



TM Searches Are An Even Smaller Fraction of

Contact Lens-Related Advertising




Online Sales Are A Small Fraction

Of Total Sales Of Contacts

2012-2015

Other
(incl. pure online)

Independent Eye
410)4 \ Care Practitioner

Conventional
Chain

Mass Merchandisers

and Wholesale Clubs
RX0739 (Murphy Expert Report), Ex. 2. 9



“Unbound” Online Sellers of Contacts

r N
Exhibit B: 1-800 Contacts' Unbound Competitors
Competitor name
Amazon EyeBuyDirect Lens factory
America’s Best Eyeconic opticontacts
BJ’s Evedia pearlevision
Cheap contacts Eyemart Pricesmart contacts
Contactforlenses Eyemart express Samsclub
Contact Direct Gotcontactlens.com saveonlens.com
Costco JC penney Searsoptical
CVS Lens.com Target
Discount Lens Lens Direct Visionpros
ebay Lens discounters Visionworks

% Walmart )

Athey Expert Report (CX8007-042) 10



Consumers Know How to Shop Around

Q. OkKkay. Do vou have any evidence that any
consumer that searched for 1-800-CONTACTS did not know
how to use generic searches for contact lenses?
MS. CLAIR: Objection to the form; vague.
THE WITNESS: Idon't have any direct evidence
about -- no.

DR. SUSAN ATHEY

CX 9043 (Athey Dep.) 261:16-21

11



Overview




Complaint Counsel Did Not Prove

1. That 1-800 Contacts did anything
more than enter into commonplace
settlements of viable claims.

2. A contact lens market limited to
online sales.

3. Lower output or supracompetitive
prices for contact lenses.



No Actionable Conduct




No Actionable Conduct

Complaint Counsel did not prove:

1. That 1-800 Contacts did anything
more than enter into commonplace
settlements of viable claims.



The Commission Favors Such Settlements

No. 12-416

In the Supreme Court of the United States

FEDERAL TRADE COMMISSION, PETITIONER

WATSON PHARMACEUTICALS, INC., ET AL.

o

\.

2. Although the Patent Act does not expressly au-
thorize the use of voluntary settlements to resolve pa-
tent-infringement suits, it is well-established that such
agreements do not generally violate the antitrust laws.

\

Y

DaviD C. SHONKA
Aecting General Counsel
JOHN F. DALY
Deputy General Counsel
Jfor Litigation
MicHAEL B. KADES
Deputy Chief Trial Counsel
MARK S. HEGEDUS
MARK J. WOODWARD
Attorneys
Federal Trade Commission
Washington, D.C. 20580

ENATA D, OESGE
Acting Assistant Attorney
General
MALcoLM L. STEWART
Deputy Solicitor General
BENJAMIN J. HORWICH
Assistant to the Solicitor
General

Department of Justice
Washington, D.C. 20530-0001
SupremeCtBriefs@usdoj.gov
(202) 514-2217

Br. of Pet’r, 2013 WL 267027, at *26 (Jan. 22, 2013)
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The Commission Favors Such Settlements

No. 12-416

In the Supreme Court of the United States

FEDERAL TRADE Ci
.
WATSON PHARMACEUT

ON WRIT OF CH
TO THE UNITED STATES
FOR THE ELEVEN

BRIEF FOR THE

DaviD C. SHONKA
Aecting General Counsel
JOHN F. DALY
Deputy General Counsel
Jfor Litigation
MicHAEL B. KADES
Deputy Chief Trial Counsel
MARK S. HEGEDUS
MARK J. WOODWARD
Attorneys
Federal Trade Commission
Washington, D.C. 20580

When the parties to a Hatch-Waxman
settlement simply agree upon a compromise date of
generic entry, with no money or similar consideration
flowing from the brand-name to the generic manufac-
turer, the settlement is unlikely to raise antitrust con-
cerns. That is so for two basic reasons.

First, an agreement of that nature fits comfortably
within traditional understandings of the way in which
private litigation is generally settled. The typical set-
tlement provides for a compromise outcome that falls
between the digpositions that would result from judg-
ments in favor of the plaintiff and defendant respective-
ly.

SupremeCtBriefs@usdoj.gov
(202) 514-2217

Br. of Pet’r, 2013 WL 267027, at *27 (Jan. 22, 2013)

17



The Courts Favor Such Settlements

é )

“IThe Supreme Court] exempted
‘commonplace forms’ of settlement from

scrutiny.”

I EE————————————————

In re Lipitor Antitrust Litig., 868 F.3d 231, 250 (3d Cir. 2017)
(quoting FTC v. Actavis, Inc., 133 S. Ct. 2223, 2233 (2013))

4 N
“The [Supreme] Court noted that it did not
intend to disturb commonplace settlement

forms.”
\_ Wy,

In re Loestrin 24 Fe Antitrust Litig., 814 F.3d 538, 544 n.4 (1st Cir. 2016)

18



How Should Actavis Be Applied Here?

In deciding whether the settlements are
to be subjected to antitrust scrutiny, the
Commission should consider:

1. Was the challenged conduct poterptiall\g unlawful?
Were the claims asserted legally viable:

2. Should the Commission decide how the underlying
cases would have come out? If so, can it conclude
that in each case the court or jury would have found
against 1-800 Contacts on its federal and state claims?

3. Were the settlement agreements commonplace?
Was the relief 1-800 Contacts obtained by settlement
relief it could have obtained at trial? Did 1-800
Contacts pay the settling parties not to compete or to
give it that relief?

19



Lawsuits Asserted Viable Claims

COMPLAINT COUNSEL’S AMENDED RESPONSES AND OBJECTIONS TO
RESPONDENT’S FIRST SET OF INTERROGATORIES (1-14)

r

UNIT,
FEDE]
OFFICE OF

In the Matter of

1-800 CONTACTS, INC.,
a corporation

Interrogatory No. 6

State whether Complaint Counsel contend that any Lawsuit or cease-and-desist
letters by Respondent constituted or threatened “sham” litigation as defined by the
Supreme Court in Professional Real Estate Investors, Inc. v. Columbia Pictures Industries,
Inc., 508 U.S. 49 (1993).

brrogatory as

objects to this
relevant to the

nses. Complaint

COMPLAINT COUNSEL’S
RESPONDENT’S FI '»

Pursuant to Section 3.35(b) d
Complaint Counsel hereby responds|
First Set of Interrogatories (“Respor

Objections below, and without waiv]

| -3 .

G

The following General Obje

hereby incorporated by reference inf
similar, or additional objections or

interrogatory does not waive any of

interrogatories
1. Complaint Counsel notes that Re
of at least two separate and disti

Interrogatories, including all sep|

Complaint counsel reserves the n

tent it seeks to

. .. Subject to, and without waiving, these objections, Complaint Counsel states that it takes
no position on whether any Lawsuit or cease-and-desist letters by Respondent constituted or
threatened “sham” litigation as defined by the Supreme Court in Professional Real Estate
Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49 (1993) (“PRE”), as this issue is
not relevant to the Complaint in this matter. Complaint Counsel therefore does not contend that

the lawsuits constituted “sham” litigation as defined by the Supreme Court in PRE.

nt constituted or threatened “sham” litigation as defined by the .7, 1t constitutes Respondent’s eighth interrogatory.

Professional Real Estate Investors, Inc. v. Columbia Pictures Industries,
1. 1993).

RX0680-0001 -13-

RX0680-0012

RX0680-0012-13

Isis on behalf of

Bl states that it takes
int constituted or

{ Real Estate

'RET), as this issue is
pes not contend that

n PRE.

it who used as a
pose other than

Trogatory as

on to its General Objections, Complaint Counsel specifically objects to the

s a Keyword” and “navigating to” as vague and ambiguous. Complaint Counsel

RX0680-0013

20



Lawsuits Asserted Viable Claims

é N

“Moreover, the Tenth Circuit has held that the purchase of
another’s trademark through a search engine for the purpose of
diverting internet traffic and using goodwill associated with that
trademark, as alleged here, violates the Lanham Act.
Consequently, the Court finds that Plaintiff's claim is not baseless

and, it is therefore, protected by Noerr—Pennington immunity.”
\_ J

1-800 Contacts, Inc. v. Memorial Eye, P.A., Case No. 2:08-CV-983 TS, 2010 WL 988524, *6
(D. Utah Mar. 15, 2010)

4 N

“Because the district court and the Tenth Circuit agree that the
underlying action was not baseless, this court agrees that Lens’
claims, all of which center on the proposition that 1-800
engaged in sham litigation, should be dismissed with prejudice.”

\, J

Lens.com, Inc. v. 1-800 Contacts, Inc., U.S. Dist. Ct., D. Utah, Case No. 2:12CV00352 DS, Order (Mar. 3, 2014)
(RX0573-002)

21



Purchasing a Trademarked Keyword Can,

By Itself, Constitute Infringement

(

“Whether Defendants’ sponsored advertisements
actually include Fair Isaac’s trademarks in the text

is not determinative of whether there has been any
infringement. ... A factfinder will need to decide
whether Defendants’ purchase of keywords including
Fair Isaac’s trademarks, which caused Defendants’
websites to appear on the results page when a
consumer ran an internet search consisting of those
keywords, created a likelihood of confusion.”

J

Fair Isaac Corp. v. Experian Info. Sols., Inc., 645 F. Supp. 2d 734, 760-61 (D. Minn. 2009)

22



Purchasing a Trademarked Keyword Can,

By Itself, Constitute Infringement

“The purchase of a competitor’s trademark to
trigger search-engine advertising is precisely such
a use in commerce, even if the trademark is never
affixed to the goods themselves. In effect, one
company has relied on its competitor’s trademark
to place advertisements for its own products in
front of consumers searching for that exact mark.
The Lanham Act’s use requirement is not so
narrow or cramped that it would fail to treat this
conduct as a ‘use in commerce.”

S

Hearts on Fire Co., LLC v. Blue Nile, Inc., 603 F. Supp. 2d 274, 282 (D. Mass. 2009)

23



Underlying Merits Should

Not Be Adjudicated

In the Matter of Schening-Plough Corporation. ef al.
Docket No. 9297

Opinion of the Commussion

—

An after-the-fact inquary by the Commussion into the ments of the
underlying litigation 1s not only unlikely to be particularly helpful, but also likely
to be unreliable.

—

e

\

Finally, we have considered the serious uncertainties that would confront
parties who seek to seftle patent litigation 1f the Commission undertook to examine
the underlying merits itself later on, and gave them conclusive weight.

y

136 F.T.C. 956, 997-98 (2003)

24



Underlying Merits Should

Not Be Adjudicated

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMDMISSIONERS: Maureen K. Ohlhausen, Acting Chairman
Terrell McSweeny

)

In the Z\Iatq’, e 3

S For antitrust purposes, the Commission need not determine whether 1-800°s infringement

claims had ment, or who would have won any lawsuut.
—

~\
Whether 1-800 would have been able to
demonstrate that any particular competitor advertisement challenged 1n its lawsuits infringed the
company s trademark is immaterial.
y,
B ) S e, Complaint Counsel’s Answering Brief to
Counsel Supporting the Complaint Respondent’s Appeal Brief (Feb. 5, 2018) at 2, 45

Dated: February 5, 2018

25



The ALJ Found That The Settlements

Were of Uncertain Claims

349. In 2013, Memorial Eye decided to settle the case because of the cost of litigation and

legal uncertainty regarding the issue of advertisements that are triggered by broad
matching of keywords.

FEDERAL TRADE COXNMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

352. AC Lens made a business decision to settle with 1-800 Contacts in light of the potential
costs and protracted nature of the litigation between the companies.

SR B —
e
353. ... Web Eye Care settled with 1-800 Contacts in part because of the risks of losing

the litigation.

INITIAL DECISION

357. Dr. Evans agrees that, from the settling parties’ perspectives, the settlements were
economically rational.

Date: October 20,2017 Initial Decision (Oct. 20, 2017) pp.47-48

26



Relief Obtained Was Within Court’s Power

COMPLAINT COUNSEL’S SECOND AMENDED OBJECTIONS AND RESPONSES TO
RESPONDENT’S REQUESTS FOR ADMISSION NOS. 17. 19, 22. 35

UN
FEDERAL TRADE COMMISSION

- -

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

1-500 CONTACTS, TN
a corporation

Counsel hereby respends
Requests for Admission
Counsel has endeavored
reserves the right to suppl
additional documents ans
Subject to the Gen

follows:

The following Ges
Respondent’s Second Set
incorporated by reference]

objections, or partial answ

Complaint Counsel’s General Objections as to the other Requests.

12 Pt

. . ; oo

\,

rties that were

Request for Admission No. 19

ftions. Complaint
Challenged

t a court of

Admit that the obligations of 1-800 Contacts’ counterparties to the Challenged
Settlement Agreements under those Agreements was relief that could have been awarded
by a court if 1-800 Contacts had prevailed on one or more of the claims released in the
Challenged Settlement Agreements.

order if merited in
pies this Request for

fes that such relief

rust law, would

nably have been

Response to Request for Admission No. 19

_ Complaint

ed the harm to 1-

Counsel admits that the obligations of 1-800 Contacts’ counterparties to the Challenged

Settlement Agreements under those Agreements was comparable to relief that a court of

objects to this
5 a . . . . . . . liguons. Complaint
competent and appropriate jurisdiction would have had the legal authority to order if merited 111 | comos wous
informed potential
not limited to

an appropriate case. ...

without waiving,

-
ioes ot seek: an admuission relating to any of the facts in this case. Complaiat sctions. Complaint Counsel admits that neither Complaint Counsel nor its experts have

er objects to the Request for Admission on the ground of relevance, inasnmch as 1the total pecuniary value of the harm to 1- 800 Centacts as a result of the appearance

1
4
RX0679A-0001
RX0679A-0004

RX0679A-0005

RX0679A-0001, -0004-5



Settlements Took a Commonplace Form

HOWARD HOGAN

Q. OKkay. Did vou reach a conclusion in yvour work
in this case as to whether the 1-800 Contacts
seftlement agreements that vou referred to are
commonplace trademark settlement agreements?

A, Yes., I did.

Q. And what is vour conclusion?

A. My conclusion is that the trademark settlement
agreement s at issue in this case are very typical of
the kinds of agreements that I negotiated with
numerous parties. both on behalf of trademark owners
and on behalf of companies that are accused of
trademark infringement.

Q. And would vou say that these are commonplace
agreements?

A. Yes. I--1--Dbased on my experience.
research and work to date. I can confidently say that
these agreements are very commeonplace in terms of the

settlement agreements that are used to resolve these
kinds of disputes.

Trial Transcript at 3247-48

28



No Market Power




No Market Power

Complaint Counsel did not prove:

2. A contact lens market limited to
online sales.



Congress Recognized

Broad Competition

FAIRNESS TO CONTACT LENS CONSUMERS ACT

s FAIRNESS TO CONTACT LENS CONSUMERS ACT

submitted the Fnﬁ owing

REPORT

[To accompany H.R. 3140]

[Including eost estimate of the Congressional Budget Offica]

my

The consumer’s right to a copy of their contact lens prescription
means nothing unless consumers can fill that prescription at the
business of their choice. Consumers are now offered a myriad of
competitive options to fill contact lens prescriptions from the op-
tometrist’s office, to third party sellers like pharmacies, department
stores, and Internet or mail order outlets. However, despite the
range of options, consumers continue to face a difficult time getting
prescriptions filled by alternative third party sellers due to pre-
scription verification obstacles.

N

= T -

H.R. REP. 108-318, 2004 U.S.C.C.A.N. 1759, 1760 (Oct. 15, 2003)

31



The Contact Lens Rule

Assumed Broad Competition

f

Wednesday,
February 4, 2004

The contact lens market has
undergone significant change in recent
vears. The development of disposable
soft contact lenses, followed by the
growth of “alternative” retail sources of
contact lenses (e.g.. non-eye care
practitioners), including mail order and
Internet firms, and mass merchants, has
given consumers a greater choice of
sellers and means of delivery when they

s

ster

]

. . Part VI
purchase contact lenses. Such choice
can have important benefits to Federal Trade
consumers, Compelilion among contact Commission

lens sellers benefits consumers through
lower prices, greater convenience, and
improved product quality.

\. J

16 CFR Parts 315 and 456
Contact Lens Rule; Ophthalmic Practice
Rules; Proposed Rule and Final Rule

Mederal R@g

Contact Lens Rule, 69 F.R. 5440-01, 2004 WL 199798 (Feb. 4, 2004) 32



No Evidence of Switching

Based on Price Increase

Respondent correctly argues that consumers can switch between firms for reasons other
than price, including service and convenience, and that the data relied upon by Dr. Evans did not
convey what consumers would do in response to a price increase. RB at 85-86. Indeed, Dr.
Evans did not know if the survey on which he relied asked consumers what they would do 1f
1-800 Contacts raised prices. F. 463. Thus, Dr. Evans relied upon switching data that did not

directly measure diversion from 1-800 Contacts to other online retailers.

h —

Initial Decision (Oct. 20, 2017) pp. 134-135

INITIAL DECISION

D. Michael Chappell
Chief Administrative Law Judge

Darte: October 20, 2017

33



No Evidence of Switching

Based on Price Increase

40% of those not likely to come back will go
to another online supplier

74% of those surveyed from our “deadfile” are likely to buy
from us with their next purchase.

What is the likelihood you will use 1-
800 CONTACTS for your next contact
lens purchase? (n=816)

Where those who are unlikely to buy
from us next will go (n=210)

6%

Extremely Likely 10 | I 7 -
9 I 3%
& I 12%

7 I 5%
1 2B6%
6 . 5% ’
S I 1%
1 ® From an online retailer other than 1-800 CONTACTS
4 W 3%
3 B 3% u From a local independent eye doctor
2
.- 2 = From a vision center or optical in a non-eyeglasses store (like
1 W 2% Walmart, Costeco, Target, etc.)
: 1 From a national eyeglass store (like LensCrafters, America’s Best,
Extremely Unlikely O -
= = = T s Pearle Vision, etc.)
0% 10% 20% 30% 40%

1-800F_00092273

CX1117-015 34



No Evidence of Switching

Based on Price Increase

Half of those who have left us
went to doctors

Half of those we're losing are going to their doctors.

Was your last purchase of contact Where did you make your most recent
lenses made from 1-800 contact lens purchase? (n=490)
CONTACTS?

Chart on right
represents
composition of
those who's last
purchase was
NOT from 1-

8% u Eye doctor

m Other online supplier

m Mational general retailer
Walmart

m Other

m Mational Optical

1-800F_00092273
CX1117-016 35



No Barriers to Entry

Q. Are there what you would describe as barriers
to entry to that market?

A. There are not barriers to entry in that market
in the sense that anyone can set up a -- anyone can set
up a website and anvone can start selling contact
lenses and can go to a manufacturer and buy things.

Being an online seller of contact lenses.
though. or being an online seller in anything does
require the ability to use paid advertising
effectively. at least when you're just starting out. so
tor online -- for online firms. the capital
requirements tend not to be substantial. It's easy fo
go out and get a server. You can do everything in the
DR. DAVID S. EVANS cloud.
For online contact lens sellers -- but this

would be true generally for firms getting into online
sales -- the challenges to being successful are
getting noticed online. so the challenge for any
online seller 1s getting a prominent position in
organic -- in organic search and then whatever 1ssues
there are i terms of -- in terms of paid advertising.

CX 9042 (Evans Dep.) at 137:4-24 36



No Anticompetitive Effects




No Anticompetitive Effects

Complaint Counsel did not prove:

3. Lower output or supracompetitive
prices for contact lenses.



No Evidence of Lower Output

Q. Do you intend to express an opinion at the
trial or hearing in this matter that the output, that
is, the number of contact lenses sold, has been reduced
as a result of the settlement agreements?

A. T do not plan to do so.

CX 9042 (Evans Dep.) 263:17-21

Q. Dr. Athey, did you estimate any change in the
output of contact lenses?
A. No.

: Trial Transcript at 799:7-9
DR. SUSAN ATHEY

39



No Evidence More Ads Lowers Prices

Q. So you've done no empirical analysis of price
elasticity, correct?

A. T've done no empirical analysis of the extent
to which increases 1n searches -- mcreases 1 consumer
information would 1mpact prices.

DR. SUSAN ATHEY CX 9043 (Athey Dep.) 222:17-21

40



No Evidence of Supracompetitive Prices

DR. DAVID S. EVANS

DR. SUSAN ATHEY

Q. Okay. And have you quantified what you think
is the extent to which 1-800 Contacts' prices are
higher than they would have been in the but-for world?
A. Thave not.

CX 9042 (Evans Dep.) 257:6-9

Q. Okay. And have you conducted any empirical
analysis to determine by how much prices would be lower
in a world without the settlement than they were with
the settlements?

A. No.

Q. Okay. And so you don't intend to offer an
opinion about how much prices would be lower in a world
without the settlements than they were with the
settlements?

A. No.

CX 9043 (Athey Dep.) 201:13-22 "



The Settlements Are Not

Inherently Suspect




The Settlements Are Not

Inherently Suspect

= Clorox — antitrust analysis of
trademark settlement under rule of
reason

= Actavis — reverse payments require
a rule of reason analysis



The Settlements Are Not

Inherently Suspect

Because search advertising is highly complex:

4 Y

Effects not “obvious” from “economic

learning” and “experience of the market”
—
Polygram Holding, Inc. v. FTC, 416 F.3d 29, 36 (D.C. Cir. 2005)

r

\,

Not clear that an “observer with even a rudimentary
understanding of economics could conclude that
the arrangements in question would have an
anticompetitive effect on customers and markets”

1

S

FTC v. Actavis, Inc., 133 S. Ct. 2223, 2237 (2013)

44






EXHIBIT 1



Case 2:08-cv-00983-DN  Document2  Filed 12/23/2008 Page 1 of 15

Bryan G. Pratt (9924)

RADER, FISHMAN & GRAUER, PLLC
10653 South River Parkway, Suite 150
South Jordan, UT 84095

Tel.: (801) 572-0185 § DEPOSMON
Fax: (801) 572-7666 g é": ”; 'B'(Tﬁf&
Email: bgp@raderfishman.com 2 ;

B Praft o

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

1-800 CONTACTS, INC.
a Delaware corporation,

Case No.:
Plaintiff,

V.
COMPLAINT
MEMORIAL EYE, PA d/b/a
SHIPMYCONTACTS.COM, SHIP-MY -
CONTACTS.COM, and
IWANTCONTACTS.COM

a Texas Professional Association,

Defendant.
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Plaintiff 1-800 CONTACTS, INC. (“1-800 CONTACTS” or “Plaintiff”) for its
Complaint against Defendant Memorial Eye, PA d/b/a SHIPMYCONTACTS.COM,
IWANTCONTACTS.COM, and SHIP-MY-CONTACTS.COM (“Memorial Eye” or

“Defendant”) alleges:

NATURE OF THE ACTION

1. This is a civil action for damages and injunctive relief arising out of Memorial
Eye’s acts of trademark infringement, unfair competition, false designation of origin, false
advertising, passing off, and unjust enrichment under federal, state and/or common law as a
result of Memorial Eye’s wrongful acts, including willful infringement of 1-800 CONTACTS’
rights in the trademark 1800CONTACTS, 1-800 CONTACTS, and 1 800 CONTACTS (the “1-
800 CONTACTS Marks”).

JURISDICTION AND VENUE

2 This Court has jurisdiction over the subject matter of this action pursuant to 15
U.S.C. § 1121 and 28 U.S.C. §§ 1331 and 1338(a) and (b). Upon information and belief, the
parties are citizens of different states and the amount in controversy far exceeds the sum or value
of seventy-five thousand dollars ($75,000), exclusive of interest and costs, creating jurisdiction
under 28 U.S.C § 1332. Jursdiction over the state law claims is also appropriate under 28
U.S.C. § 1367(a) and principles of pendent jurisdiction.

3, This Court has personal jurisdiction over Memorial Eye. Upon information and
belief, Memorial Eye conducts business in this District, having shipped contacts and other items
to this District. In addition, Memorial Eye has purposefully availed itself of the privilege of
acting in this District by, among other things, advertising via the Interet in this District and

offering interactive websites at www.Shipmycontacts.com, www.iwantcontacts.com, and
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www.ship-my-contacts.com (“the Memorial Eye Websites”) and various affiliate websites,

which are accessible by Internet users throughout the country, including in this District, which
permit users to register online, including in this District, and from which product can be ordered
and shipped throughout the country, including in this District. See excerpts from the Memorial
Eye Websites at Exhibits A and B. Memorial Eye has used the 1-800 CONTACTS Marks
without authorization or consent from 1-800 CONTACTS, including in this District. The
tortuous conduct about which 1-800 CONTACTS complains has been committed by Memorial
Eye in this District. Memorial Eye’s actions are aimed, at least in part, at this District.

4, Venue in this District is proper pursuant to 28 U.S.C. §§ 1391(b). A substantial
portion of the activity about which 1-800 CONTACTS complains has taken place in this District,
and the damages suffered by 1-800 CONTACTS were suffered, at least in part, in this District.

5. Upon information and belief, Memorial Eye transacts business throughout the
entire United States, including in the District of Utah. The unlawful acts committed by
Memorial Eye, as hereinafter alleged, have been and are, in whole or in part, conceived, carried
out and made effective within this District. The interstate trade or commerce described herein by

Memorial Eye is carried out in part within this District.

THE PARTIES

6. Plaintiff 1-800 Contacts, Inc. is a Delaware corporation, with its principal place of
business at 66 East Wadsworth Park Drive, Draper, Utah 84020.

7. Upon information and belief, Defendant Memorial Eye, PA. is a Professional
Association with a mailing address and a principle place of business of 2470 Gray Falls Drive,
Suite 150, Houston, TX 77077. See Whois record at Exhibit C. Defendant Memorial Eye

operates throughout the United States including in the State of Utah.
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8. Upon information and believe, Memorial Eye, Inc. also operates under the names
iwantcontacts.com and ship-my-contacts.com.
9. The public records for the domain name “ship-my-contacts.com” show Memorial

Eye P.A. as the owner of the domain name, at the address of 2470 Gray Falls Dr. Ste 150,

Houston, TX 77077. See Whois record at Exhibit D.
10.  The public records for the domain name “iwantcontacts.com” show Memorial

Eye P.A. as the owner of the domain name, at the address of 2470 Gray Falls Dr. Ste 150,

Houston, TX 77077. See Whois record at Exhibit E.

GENERAL ALLEGATIONS

1-800 CONTACTS’ ACTIVITIES AND PROPRIETARY RIGHTS

12.  For over a decade, 1-800 CONTACTS has been and is now extensively engaged
in the business of selling and distributing contact lenses and eye care products via telephone and
fax, through the Internet and by mail (the “1-800 CONTACTS Goods and Services”). Indeed,
1-800 CONTACTS is the market leader in the field of replacement contact lenses, having filled
over 16 million orders for over five million customers, with an inventory of over 20 million
lenses. 1-800 CONTACTS’ products can be ordered over the Internet via Plaintiff’s website at
www. 1800contacts.com (the “1-800 CONTACTS Website”).

13. Since at least as early as 1995, the 1-800 CONTACTS Goods and Services have
been widely advertised and offered in interstate commerce throughout the United States. The 1-
800 CONTACTS Marks are used extensively in various advertising and promotional media,
including the Internet, radio, television, trade shows, and through various printed media

including direct mail.
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14. 1-800 CONTACTS possesses common law and federal registration rights in the
mark 1-800 CONTACTS, including U.S. Registration Nos. 2,675,866 and 2,731,114. Copies of
these registrations and printouts from the U.S. Patent and Trademark Office database for such
registrations are attached at Exhibit F.

15. U.S. Registration Nos. 2,675,866 and U.S. Registration No. 2,731,114 are
incontestable and constitute conclusive evidence of 1-800 CONTACTS’ ownership of the 1-800
CONTACTS Marks, its exclusive right to use the marks throughout the United States, and the
validity of the registrations and the marks.

16.  As a result of the quality of the 1-800 CONTACTS Goods and Services and the
widespread promotion thereof under the 1-800 CONTACTS Marks, the 1-800 CONTACTS
Goods and Services have met with substantial commercial success and widespread consumer
recognition. As a further result, the 1-800 CONTACTS Marks are extensively known and have
become symbols of Plaintiff, its quality products and services, and its goodwill.

MEMORIAL EYE’S WRONGFUL ACTS

17.  Like 1-800 CONTACTS, Memorial Eye offers the sale of replacement contact
lenses over the Internet.

18, 1-800 CONTACTS discovered that Memorial Eye had purchased sponsored
advertisements from Google, and other search engines, for Plaintiff’s Marks to trigger
advertising and/or a link to the Memorial Eye Websites. Such infringing activity was
immediately brought to the attention of Memorial Eye.

19.  Notwithstanding the receipt of the cease and desist letter, Memorial Eye refused
to cease using the 1-800 CONTACTS Marks to trigger advertising. For example, a shown in the

below screen shot, which was prepared April 30, 2008, when 1800CONTACTS entered into the
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search box, links to www.shipmycontacts.com appear on the right side of the screen under the

“Sponsored Links” section.
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20. The www.shipmycontacts.com website advertisements are triggered upon a

search for 1800CONTACTS and thus, use the 1800 CONTACTS trademark as a triggering

keyword to display and promote Memorial Eye’s directly competitive goods and services. In
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essence, Memorial Eye is using the 1-800 CONTACTS Marks to trick consumers into visiting
the Memorial Eye Websites

21.  Memorial Eye’s actions are specifically aimed at diverting web users who are
expressly looking for 1-800 CONTACTS and the 1-800 CONTACTS Goods and Services.
Indeed, Memorial Eye goes even so far as to represent to consumers that it is 1-800 CONTACTS
and/or that there is an affiliation between 1-800 CONTACTS and Memorial Eye by using a
number of variations and mis-spellings of the 1-800 CONTACTS Marks to trigger the Memorial

Eye ads.

THE PARTIES’ PAST HISTORY AND
MEMORIAL EYE’S INCESSANT INFRINGEMENT

22, On or about September 13, 2005, 1-800 CONTACTS’ in-house counsel, David
Zeidner, contacted Memorial Eye in writing to notify Memorial Eye of the infringement. A copy
of the letter is attached hereto as Exhibit G.

23.  In response to the letter sent by David Zeidner, on or about October 13, 2005,
Randall D. Luckey, outside counsel for Memorial Eye communicated to David Zeidner in
writing that Memorial Eye would not cease their practices. A copy of the letter is attached hereto
as Exhibit H.

24.  On or about November 3, 2005, David Zeidner responded to Mr. Luckey
informing and educating him on how his client could easily take actions to prevent the
complained of actions from occurring. A copy of the letter is attached hereto as Exhibit 1.

25, -Shortly after the communication exchange between in-house counsel for

Memorial Eye and 1-800 CONTACTS, Memorial Eye’s infringement was reduced.
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26. On or about September 12, 2007, 1-800 CONTACTS noted an increase in
Memorial Eye’s level of infringement. Consequently, Plaintiff’s outside counsel, Bryan G. Pratt,
sent a letter to Memorial Eye concerning Defendant’s increasingly infringing acts. A copy of the
letter is attached hereto as Exhibit J. No response was received from Memorial Eye and a near
identical letter was subsequently sent on February 27, 2008, after another noticeable increase in
Defendant’s infringing acts.

27. On or about March 17, 2008, Memorial Eye’s outside counsel, Randall D.
Luckey, again responded to 1-800 CONTACTS’ cease and desist letters by communicating that
Memorial Eye would not cease their practices that cause advertisements for their company from
appearing in response to searches for trademarks of 1-800 CONTACTS. A copy of the letter is
attached hereto as Exhibit K

28.  In spite of its previous recognition of the infringement, its knowledge of how to
correct and stop the infringement as evidenced by its previous corrective measures, Memorial
Eye took no action to remedy the infringement. In fact, upon receiving this communication,
infringement by Memorial Eye actually increased.

29. 1-800 CONTACTS closely monitored the display of advertisements by Memorial
Eye and not only observed advertisements for the Memorial Eye websites appearing in response
to searches for trademarks of 1-800 CONTACTS, but also for confusingly similar variations of
the trademark, such as 1800 contacts, 1 800 contacts, 1-800-contacts, and 1-800 contacts.
Incredibly, advertisements for the Memorial Eye websites also appear for searches for
1800CONTACTS’ website and for misspellings of the 1-800 CONTACTS marks such as 1800

contacts.com, 800 contacts, 1-800 contacts, 1800contacts.com, www.1800contacts.com,

www. 1800contacts, 1800contact, 1800cantacts, and 800contacts.
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30. Memorial Eye’s infringing activities continue today, as evidenced by a screen
shot prepared on December 17, 2008 that shows sponsored advertisements purchased by
Memorial Eye that are triggered upon searching for the 1-800 CONTACTS Marks. As may be

seen, the website www.Shipmycontacts.com is featured on the top left portion of the page, right

under 1-800 CONTACTS website advertisement, under a “sponsored advertisement” heading.
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INJURY TO 1-800 CONTACTS AND THE PUBLIC
31.  Memorial Eye’s unauthorized use of the 1-800 CONTACTS Marks has and will
continue to irreparably injure 1-800 CONTACTS by confusing customers, diverting sales, and
diluting the distinctiveness of the 1-800 CONTACTS Marks. If permitted to continue, Memorial
Eye’s use of the 1-800 CONTACTS Marks will continue to irreparably injure 1-800

CONTACTS, the 1800 CONTACTS Marks, the reputation and goodwill associated therewith, 1-
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800 CONTACTS’ reputation for exceedingly high-quality services and products, and the public
interest in being free from confusion, mistake or deception.
32. Memorial Eye’s use of the 1-800 CONTACTS Marks has caused and will

continue to cause confusion, mistake or deception as to the source or origin of Memorial Eye’s

goods and services and is likely to faisely suggest a sponsorship, connection, license,
endorsement or association of Memorial Eye’s goods and services with 1-800 CONTACTS,
thereby injuring 1-800 CONTACTS and the public.

33, Memorial Eve’s use of colorable and confusingly similar imitations of the 1-800
CONTACTS Marks, including misspellings, hyphenation variations, and spacing variations, is
part of a deliberate plan to trade on 1-800 CONTACTS’ goodwill and otherwise unfairly
compete with 1-800 CONTACTS and benefit therefrom. Memorial Eye knew of 1-800
CONTACTS’ tremendous success and the 1-800 CONTACTS Marks and intentionally engaged
in trademark infringement with full knowledge of 1-800 CONTACTS’ rights and in the face of
notice not to engage in such activities.

COUNT1
Federal Trademark Infringement
Violation of 15 U.S.C. § 1114

34 1-800 CONTACTS incorporates by reference the allegations of Paragraphs 1-33
of this Complaint.

35.  The unauthorized appropriation and use by Memorial Eye in commerce of the 1-
800 CONTACTS Marks, in connection with goods and services that are identical or substantially
similar to those .offered by 1-800 CONTACTS, is likely to cause confusion, mistake, or

deception as to the origin, sponsorship, or approval of Memorial Eye’s services and commercial
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activities, and thus directly, jointly, and/or contributorily infringes 1-800 CONTACTS’ rights in
its federally registered marks under 15 U.S.C. § 1114. Memorial Eye’s actions have been carried
out in willful disregard of 1-800 CONTACTS’ rights in violation of Section 32 of the Lanham
Act, 15US.C. §1114.

COUNT IT

Federal Unfair Competition, False Designation of Origin,
Passing Off, and False Advertising

Violation of 15 U.S.C. §1125(a)

36. 1-800 CONTACTS incorporates by reference the allegations of Paragraphs 1 — 35
of this Complaint.

37.  The unauthorized use by Memorial Eye of the 1-800 CONTACTS Marks in
connection with Memorial Eye’s business is likely to cause the public to mistakenly believe that
Memorial Eye’s contact lens replacement services originate from, are endorsed by, or are in
some way affiliated with 1-800 CONTACTS and thus constitutes trademark infringement, false
designation of origin, passing off, and unfair competition and is likely to cause the 1-800
CONTACTS Marks to lose their significance as indicators of origin. Likewise, Memorial Eye
has used the 1-800 CONTACTS Marks in connection with false and misleading descriptions or
representations of fact in commercial advertising or promotion, thereby misrepresenting the
nature, characteristics, and qualities of their or another entity’s goods, services, or commercial
activities,. Memorial Eye’s actions are in violation of Section 43(a) of the Lanham Act, 15
U.S.C. § 1125(a).

38.  Upon information and belief, the appropriation of the 1-800 CONTACTS Marks
by Memorial Eye as set forth above is part of a deliberate plan to trade on the valuable goodwill

established therein. With knowledge of 1-800 CONTACTS and 1-800 CONTACTS’ rights and

10
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with the deliberate intention to unfairly benefit from 1-800 CONTACTS’ goodwill, the actions

of Memorial Eye have been carried out with willful disregard of 1-800 CONTACTS’ rights and

in violation of 15 U.S.C. Section 1125(a). |
COUNT III

Common Law Unfair Competition, Misappropriaiion,
and Trademark Infringement

Unfair Practices Act — Utah Code Ann. §13-5-1 ef seq.

39. 1-800 CONTACTS incorporates by reference the allegations of Paragraphs 1 — 38
of this Complaint.

40. By its aforesaid calculated conduct to increase business and profits by deceiving
and confusing members of the public, Memorial Eye continues to misappropriate 1hé valuable
goodwill of the 1-800 CONTACTS Marks, to infringe 1-800 CONTACTS’ rights therein, and to
unfairly compete with 1-800 CONTACTS under the common law and the laws of Utah.
Memorial Eye’s use of the 1-800 CONTACTS Marks to promote, market or sell products and
services constitutes an unfair practice under Utah Code Ann. §13-5-1 ef seq. Memorial Eye’s
use of the 1-800 CONTACTS Marks is an unfair or deceptive method of competition occurring
in trade or commerce that impacts the public interest and has caused and is causing injury to 1-
800 CONTACTS and consumers.

COUNT IV
Unjust Enrichment

41, 1-800 CONTACTS incorporates by reference the allegations of Paragraphs 1 - 40
of this Complaint.

42.  Memorial Eye is being unjustly enriched to the damage and irreparabie harm of 1-

800 CONTACTS.

11
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DEMAND FOR RELIEF
WHEREFORE, 1-800 CONTACTS requests that this Court enter judgment in its favor
on each and every claim for relief set forth above and award it relief including, but not limited to,

the following:

A That 1-800 CONTACTS is the owner of the entire right, title and interest in and to
the 1-800 CONTACTS Marks, that the 1-800 CONTACTS Marks are valid, enforceable and
violated by Memorial Eye and that Memoria.l Eye has violated and is violating other relevant
federal and state laws and regulations.

B. That Memorial Eye, their Affiliates, agents, servants, employees, attorneys, and
all persons in active concert or participation with them, be preliminarily and permanently

enjoined and restrained from:

1. Further infringement of the 1-800 CONTACTS Marks and from unfairly
competing with 1-800 CONTACTS; from using any variation of the 1-800 CONTACTS Marks
and any other marks or names that are confusingly similar to or that dilute the distinctiveness of
those proprietary materials, including but not limited to use as domain names, trademarks,
services marks, business names, meta tags, sponsored advertisement triggers, other identifiers,
keywords or other terms used to attract or divert traffic on the Internet or to secure higher
placement within search engine search results; and

2. From representing by any means whatsoever, directly or indirectly, that
Memorial Eye, any products or services offered by Memorial Eye, or any activities undertaken
by Memorial Eye, are associated with, endorsed by, sponsored by or connected in any way with
1-800 CONTACTS.

G That Memorial Eye willfully violated 1-800 CONTACTS’ rights.
12
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E. That Memorial Eye be required to pay to 1-800 CONTACTS’ damages according
to proof, together with prejudgment interest thereon, as 1-800 CONTACTS has sustained as a
consequence of Memorial Eye’s wrongful acts, and to account for and return to 1-800

CONTACTS any monies, profits and advantages wrongfully gained by Memorial Eye.
G That all damages sustained by Memorial Eye be trebled.

H. That Memorial Eye be required to pay to 1-800 CONTACTS punitive and

exemplary damages.

L That Memorial Eye be required to pay to 1-800 CONTACTS all attorney fees,

expenses and costs incurred in this action.

J. That 1-800 CONTACTS deliver up for impoundment during the pendency of this
action, and for destruction upon entry of judgment, all products, fixtures, writings, signage,
artwork and other materials that infringe 1-800 CONTACTS’ rights, falsely designate source or

origin, or otherwise facilitate Memorial Eye’s unfair competition with 1-800 CONTACTS.

K. That an Order be issued directing Memorial Eye to file with this Court and serve
on 1-800 CONTACTS’ attorneys, within thirty (30) days after the date of entry of any
injunction, a report in writing and under oath setting forth in detail the manner and form in which

Memorial Eye has complied with the injunction.

L. That 1-800 CONTACTS be granted such further relief as this Court may deem

appropriate.

13
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DEMAND FOR JURY TRIAL
1-800 CONTACTS hereby demands a trial by jury on all issues and claims so triable.

Respectfully submitted,

Date: December 23, 2008 By: s/Bryan G. Pratt
Bryan G. Pratt (9924)
RADER, FISHMAN & GRAUER, PLLC
10653 South River Parkway, Suite 150
South Jordan, UT 84095
Tel.: (801)572-0185
Fax: (801) 572-7666
Email: bgp@raderfishman.com

Attorneys for Plaintiff
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Thc JS 44 civil cover shoet and the information contained hercin ncither ICPIAce 10T 31 pp 1CITICHL UAC T afi d scrvice 01 piCadiilgs Of Ouict paplirs 48 1 wq‘uu cd u_y Aaw \/A\/\rpl as prov ided
by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the purpose of initiating
the civil docket sheet. (SEE ]NSTRUCTIONS ON THE REVERSE OF THE FORM.)

I. (a) PLAINTIFFS
1-800 CONTACTS, INC.

IS 44 (Rev 11/04)

DEFENDANTS

MEMORIAL EYE, P.A. d/b/a Shipmycontacts.com,
Ship-My-Contacts.com, and Iwantcontacts.com

County of Residence of First Listed Defendant Harris
(IN US PLAINTIFF CASES ONLY)

(b) County of Residence of First Listed Plaintift  Salt Lake
(EXCEPT IN U S PLAINTIFF CASES)

(¢) Attorney’s (Firm Name, Address. and Telephone Number)

Bryan G. Pratt, Esq., Rader Fishman & Grauer, PLLC
10653 South River Parkway, Suite 150, South Jordan, UT 84095

NOTE:

Attorneys (If Known)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE
LAND INVOLVED

I1. BASIS OF JURISDICTION (Place an “X™ in One Box Only) 1II. CITIZENSHIP OF PRINCIPAL PART[ES(Place an “X” in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)
01 US. Government ® 3 Federal Question PTF  DEF PIF DEF
Plaintifl (U.8 Government Not a Party) Citizen of This State 1 (1 Incorporaled or Principal Place 4 4
of Business In This State
M2 US Government 4 Diversity Citizen of Another State 32 @ 2 Incorporated and Principal Place Os ®s
Défendant (Indicate Citizenship of Parties in Item I1T) AL Butaess TAagthel STl
Citizen or Subject of a 33 1 3 Foreign Nation Oe¢ s
_ Forcign Country
IV. NATURE OF SUIT (Place an “X in One Box Onlv)
CONTRACT TORTS FORFEITURE/PENALTY BANKRUIMTCY OTHER STATUTES ]
3 110 Insurance PERSONAL INJURY PERSONALINJURY |3 610 Agriculture 3 422 Appeal 28 USC 158 (3 400 State Reapportionment
7 120 Marine 3 310 Airplane 3 362 Personal Tnjury - [ 620 Other Food & Drug 3 423 Withdrawal 7 410 Antitrust
[ 130 Miller Act O 315 Airplane Product Med Malpractice 3 625 Drug Related Seizure 28 USC 157 7 430 Banks and Banking
{1 140 Negotiable Instrument Liability O 365 Personal Injury - of Property 21 USC 881 {7 450 Commerce
{7 150 Recovery of Overpayment | 320 Assault, Libel & Product Liability 7 630 Liquor Laws Y RIGHTS 0 460 Deportation
& Enforcement of Judgment Slander T 368 Ashestos Personal 7 640RR & Truck 7 820 Copyrights 3 470 Racketeer Influenced and
3 151 Medicare Act 3 330 Federal Employers’ Injury Product {1 650 Airline Regs (7 830 Patent Corrupt Organizations
3 152 Recovery of Defaulted Liability Liability 3 660 Occupational B 840 Trademark [ 480 Consumer Credit
Student Loans 3 340 Marine PERSONAL PROPERTY Safety/Health J 490 Cable/Sat TV
(Excl Velerans) 1 345 Marine Product (3 370 Other Fraud 7 690 Other [ 810 Selective Service
{3 153 Recovery of Overpayment Liability O 371 Truth in Lending BOR ] R 3 850 Securities’/Commodities/
of Veteran’s Benefits |73 350 Motor Vehicle (3 380 Other Personal 1 710 Fair Labor Standards 3 861 HIA (1395ff) Exchange
[ 160 Stockholders’ Suits O 355 Motor Vehicle Property Damage Act 3 862 Black Lung (923) 3 875 Customer Challenge
3 190 Other Contract Product Liabilty 3 385 Property Damage 3 720 Labor/Mgmt Relations | 863 DIWC/DIWW (405(g)) 12 USC 3410
[T 195 Contract Product Liability |} 360 Other Personal Product Liability 7 730 Labor/Memt Reporting | ) 864 SSTD Title XV1 3 890 Other Statutory Actions
[J 196 Franchise Injury & Disclosure Act 3 865 RSI (405( 7 891 Agricultural Acts
f TY CIVIL RIGHTS PRISONER PETITIONS 3 740 Railway Labor Act FEDERAL TAX SUITS 3 892 Economic Stabilization Act
[m] 210Land Condemnation T 441 Voting (J 510 Motions to Vacate |3 790 Other Labor Litigation | ) 870 Taxes (U.S Plaintiff (3 893 Environmental Matters
[ 220 Foreclosure 3 442 Employment Sentence 3 791 Empl Ret Inc or Defendant) 3 894 Energy Allocation Act
[T 230 Rent Lease & Ejectment | (7 443 Housing/ Habeas Corpus: Security Act (7 871 TRS—Third Party A 895 Freedom of Information
[ 240 Torts to Land ‘ Accommodations 3 530 General 26 USC 7609 Act
(3 245 Tort Product Liability O 444 Welfare 7 535 Death Penalty 3 900Appeal of Fee Determination
[ 290 All Other Real Property T 445 Amer w/Disabilities - | 540 Mandamus & Other Under Equal Access
Employment (3 550 Civil Rights to Justice
1 446 Amer w/Disabilities - |C} 555 Prison Condition 3 950 Constitutionality of
Other State Statutes
3 440 Other Civil Rights
V. ORIGIN (Place an “X” in One Box Only) I:I"-'ll to District
1 o ) 3 4., s Transferred from M6 a7 e from
Original Removed from Remanded from Reinstated or another district Multidistrict Muglslrulc
Proceeding State Coud Appellate Court Reopened (specilyv) Litigation Judgment

T URC AT, S e Ty PR S0y A S U T Eanham At 1S USE 15 a)

VI. CAUSE OF ACTION

Brief description of cause:
Trademark Infringcment

[} CHECK IF THIS IS A CLASS ACTION

VII. REQUESTED IN DEMAND $ CHECK YES only il demanded in complaint:

COMPLAINT: UNDER F.R.CP. 23 JURY DEMAND: @Yes (INo
VIII. RELATED CASE(S) - .
IF ANY (See instructions): G DOCKET NUMBER
DATE SIGNATURE OF ATTORNEY OF RECORD -
12/23/2008 /s/Bryan G. Pratt
"FOR OFFICE USE ONLY
RECETPT # AMOUNT APPLYING IFP JUDGE MAG JUDGE
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Case 2:08-cv-00983-DN Document2-2  Filed 12/23/2008 Page 2 of 2

IS 44 Reverse (Rev. 11/04)
INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

The IS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as required
by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use
of the Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint
filed. The attorney filing a case should complete the form as follows:

L (a) Plaintiffs-Defendants. Enler names (last, first, middle initial) of plaintiff and defendant. If the plaintiff or defendant is a government agency, use only
the full name or standard abbreviations. If the plaintiff or defendant is an official within a government agency, identify first the agency and then the official, giving
both name and title.

(b) County of Residence. Foreach civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the time
of filing. In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing. (NOTE: In land condemnation cases,
the county of residence of the “defendant” is the location of the tract of land involved.)

(c) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an attachment, noting
in this section “(see attachment)”.

1L Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), F.R.C.P., which requires that jurisdictions be shown in pleadings. Place an “X” in one
of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.

United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an “X” in this box.

Federal question. (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to the
Constitution, an act of Congress or a treaty of the United States. In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes precedence, and box
1 or 2 should be marked.

Diversity of citizenship. (4) This refers to suils under 28 U.S.C. 1332, where parties arc citizens of different states. When Box 4 is checked, (he citizenship of the
different parties must be checked. (See Section III below, federal question actions take precedence over diversity cases.)

II.  Residence (citizenship) of Principal Parties. This section of the JS 44 is to be completed if diversity of citizenship was indicated above. Mark this section
for each principal party.

IV.  Nature of Suit. Place an “X” in the appropriate box. If the nature of suit cannot be determined, be sure the cause of action, in Section VI below, is sufficient
to enable the deputy clerk or the statistical clerks in the Administrative Office to determine the nature of suit. If the cause fits more than one nature of suit, select
the most definitive.

V. Origin. Place an “X” in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts.

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441. When the petition
for removal is granted, check this box.

Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing date.
Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.

Transferred from Another District. (5) For cases transferred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or multidistrict
litigation transfers.

Multidistrict Litigation. (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407. When this box
is checked, do not check (5) above.

Appeal to District Judge from Magistrate Judgment. (7) Check this box for an appeal from a magistrate judge’s decision,

VL Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional statutes

unless diversity. Example: U.S. Civil Statute: 47 USC 553 . .
Brief Description: Unauthorized reception of cable service

VIL Requested in Complaint. Class Action. Place an “X” in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand. In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction.
Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded.

VIIL. Related Cases. This section of the JS 44 is used to reference related pending cases if any. If there are related pending cases, insert the docket numbers
and the corresponding judge names for such cases.

Date and Attorney Signature. Date and sign the civil cover sheet.
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=y v 8§ http:ffwmen shipmycentacts. comffaq. asp#shigping -

1-800F _00082040

EXHIBIT A

FREE SHIPPING ox 1L oroers over

1. When will | receive my contacts?

Your prescrption will be verified within 2 business days of your order If your contact lenses are in stock
your order will ship out upon verification otherwise. your order will ship out 2-3 business days after
verification of your prescriplion

TESTED DALY  22-DEC

=

sShipmng Methodd

Get Started Shpping Schmcie
Reorder USPS First Class kail £.7 Business Days upon shipping §75+
Ust USPS Frst Class Wail £-7 Busregs Days upon shoping under $7% SE 95
Boolamark Us! USPS Prory I4ail 2-4 Business Days uson sh ] §79= $6.95
! USPS Pnomy Kall 2-4 Busmess Days upcn shipging under S79 $9.95
Product Search: Expediad Shippig 1-2 Business Days upan shipping By %25 95

Shi

pping o

tions available to Alaska, Hawaii, Puerto Rico and other U.S. Territories.

Featured stuginng Slattodt shapping Schedule St atal Shippta Uhasge
USPS First Class Mai £.7 Business Days upon shipping $75+
USPS Firs: Clasa 113 -7 Buairass Days ugon shipeing under 879 S5.85
@ USPS Priorty Mail 2-4 Busress Days upon shipping Any $9.95

B&B 06 Sungiasses

=1

w

Top Brands
Acuvue
Biomedics
Encore Premium
Forim

2. Do you ship to international addresses?

We currently ship to Canada. Puerto Rico, APOs and FPOs. Orders shipping outside of the United
States do not reguire prescription verification. Please be sure to enter your prescrition correctly.

Pleasa nate that all prices on the site are reflected in United States dollars Currency exchanges will be
performed by your credit card company Please direct any questions relating to cumency exchange to
your credit card company

CONFIDENTIAL — FTC Docket No. 9372
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1. When will | recelve my conlacs?

Vionr pramonchico sal be viiied st 2 busimess daye of 0w order B yow conlsc! emies se =1 stoch,
yor oo ] whep St e venfewton atheraise your ander well mvp ad 2.1 business dayn she
w lication of your oo pon

—
Lraeitr.

Son

2. Do you ship m buemations! sddresses?

Yée cumently thep to Cenada Puerto Rice APOs and FPOs Orders shippmg cwnide of the Unrsd
Siztes do not requive POSCTON venhicaton Ploase be ture to emer yaw prascrdion comeztly

Please rote thal 31 prces on 1he e ae decied in United Sistes dodan Cuiiwiscy sxchanges vl be
performed by sour credd card companry Plesss diect say questicns 153ty le cuventy scchargs (o
youg credd card company

4amCondacls 55 noL respoasitie Fa a3y cusloms delays of customs chapes :mpcsed by the deshnaton
country Piease aale (hal cusioms duties s or taxes are HOT includéd in the purchsse prce of your
order K 15 your respansdidy to pay any customs dutes and'or 3a3as 1BXeS L0 )W CUSIGMS depatmant
3 the ponnt of delrery

Shps gong lo may ceiner belwzer 6 to 10 days Fom sfupment bwl may be
delayed by y2ur cusloma ofkce

1. Where do | get my mall.in rebate canificate?

A yous et quedden b e mabon celate The wmaee cutificate wd be mabs Gkt o coctaet beny
ordec anics wll hins @ rebeis cotEcate maled neparaiely m you should (kcei & wiln one
weuek Pleare nrte tha rahutes sse only vald for Unted Simtas orders

4. What Is & Flsxible Spending Accoum?

ATlexbie Spending Azcoum 19 3 4aangs account [nst you sed up Mecugh your emplayer as 3 1ax yee
3xANg9 19 L3R lewa'ds quatied medical expanzes The mamzy savea witvn tras accoum s pre-tex
moagy rom your paycheck that rust be used withw the caléndar year Any money 1efl 1 the account X
the end o the year o lost

Once you ham mace @ cortact kens purchaze you must submi your mecept to your asceu
agmarastrator fof resmb.asemen

5. Cani use iy Flwzible Spending Account lowaide tha purchass of contsct lnnaas?

Y01 contact iens curchases aie quadsied 35 a Med<a expense You ¢an use your Flexidi Speading
Accoum towsnds the purchsse of prestoded noncaloned COMaCT lense Howeve: 190 May Aot use the
Flywbie Sperding Accoum towards the gurchete A any coloed \enses

&, How can | order my contacts i | didn't see chem Bried?

Flaara emai us wih your cotac) lens isfoimation and we ol coniacl you sith prce and sadsh ity

£, 11 have vislon Insurance discounts, can | use them towands my oniine purchase?

Bazsune of our compalitive onkne pices we do aal afies any adait:onai dacounis howesm oo may use
tha ivimca provded to Alg the claim w th your insurance

8. What should | do It | recalve a defective lens?

Kaoutacivrer defects aie rare 8 we want 10 A58WS you 1ha! W8 pygide the same quaiy lenses thal
you oplometnst prosdes AK of our lemses dre facicry sested ¥ you be‘iere a lene in defectve plsase
coniacl us mmedaisy 1he mamdssire dNeTines thie the lenses sre defacine we wdi (splace oy
culecine lonses

9. What should ) do If | do not 1eceive what | osdersd?
0 2ate a9 hane sed you 31 order 0 mor clease COMACT L wimredialely 1o resore the oblem
10. Retuen Policy
Do you accspl istinna?
e will sccept any unopensd A undamagsd packages witm 30 days ol the debvery date for
3 ful rehund of the dems axcludng the shappng charges Any Coupons thas wam speled o
the orcer mil be dedicted friom the refunded amoumt Orders ars subsecl o 2 56 85 handling
fee Unfotunzlely we may rot accept retm Aéms thal are opened damaged or ok n ther
ognal conddien e are slvo wutle la accep! dems relumed mare than 30 davs shtes their
deinacy date
Ilow do | retum my lenses?
1 Emfpep istuming any ltams you must Brst contect La 10 ool B Feum swhonzatan
3 Dege yoU TOEAT o0 riieT Buhanzates cheate pRckisd B copy of your mate wih o
order rurber 3nd 3 reasor fod yawr ritum Please mxplain wha you sdud e uz to do vk
yout metum
3 Flagsa shq the leses wa # Irscesbla method Plesss shyr the conael lenses m s
whipgn bax 10 preveni demsge io trem Do nat sbp yout contect lenaes in B padded
amekops Unlonunstey e commct accepl respansibifty for lost o demaged paciames
4 Fiease st you contsc| lene ratuin 10
h¥aniCimacls com

2470 Gray Faks Dr #150
Mogston T 7H07!
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Customer Feedback - Gike 3SQuAE8-E309B3MNs,-Document 2-4  Filed 12/23/2008 Page 328 .

4 CallUs (US.Only)  Customer Support

NetworkSoiutions. 1-800-333-7680

Welb Sites
& Hosting

Online
fdarketing

Education
Centel

Designer & Developer
Convmuntry

Domain Names All Services Manage Account

WHOIS Search Results

Your WHOIS Search Results '8 ‘ i e OUR M(EB SITE PACKAGES NOW OFFER UP 10
! I 10x pav

‘s s | - shipmycontacts.com R BETTER TR

E fake an instant, anonymous offer to the current domain :

™ registrant. Leam More

= Make an offer to buy (his domain » |

SEARCH AGAIN

' Enter a search term:

The data contained in GoDaddy com, Inc's Whols database,

while believed by the company to be reliable, is provided "as is" 2.9, networksolutions.com

with no guarantee or warranties regarding its accuracy. This

information is provided for the sole purpose of assisting you Search by:

in obtaining information about domain name registration records ® Domaln Name

Any use of this data for any other purpose is expressly forbidden without the prior written —ar )

permission of GoDaddy com, Inc By submitting an inquiry, () |P Address

yol agree to these terms of usage and limitations of warranty In particular,

you agree nat to use this data to allow. enable, or otherwise make possible, Seaich & I

dissemination or collection of this data, in part or in its entirety, for any
purpose, such as the transmission of unsolicited advertising and

and solicitations of any kind, including spam. You further agree

not to use this data to enable high volume, automated or robatic electronic
processes designed to collect or compile this data for any purpose,
including mining this data for your own personal or commercial purposes

Please note: the registrant of the domain name is specified
in the "registrant” field In most cases, GoDaddy com, Inc
is not the registrant of domain names listed in this database

Registrant:
Memorial Eye, P A
2470 Gray Falls Dr Ste 150
Houston, Texas 77077
United States

Registered through: GoDaddy com, Inc. (http:/Avww godaddy com)
Domain Name: SHIPMYCONTACTS COM

Created on: 29-Sep-04

Expires on: 29-Sep-11

Last Updated on 20-Feb-07

Administrative Contact
Sanchez, Elio esanchez@memorialeyecenter.com
Memorial Eye, P A
2470 Gray Falls Dr Ste 150
Houston, Texas 77077
United States
2815565353  Fax --

Technical Contact:
Sanchez, Elio esanchez@memorialeyecenter.com
Memorial Eye, P A
2470 Gray Falls Dr Ste 150
Houston, Texas 77077
United States
2815565353  Fax --

Domain servers in listed arder:
NS1 SHIPMYCONTACTS COM
NS2 SHIPMYCONTACTS COM

it www. Internetprivacyadvocate.org

EXHIBIT C-001
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Case 2:08-cv-00983-DN Document 2-4

Filed 12/23/2008

The previous information has been oblained either directly from the registrant or a registrar of the domain name
other than Network Solutions. Network Solutions, therefore, does not guarantee its accuracy or completeness

Shew underlying registry data for this recerd

Current Registrar:

IP Address:

IP Location:
Record Type:
Server Type:
Lock Status:
Web Site Status:
DMOZ

Y! Directory:
Web Site Title:

Meta Description:

Meta Keywords:

Secure:
E-commerce:
Traffic Ranking:
Data as of:

Need to get your business
online?

Our professional designers
can bulld a custom Web site
for your business,
$11.95month, plus a $489.00
design fee

GODADDY.COM, INC.

72.167.162,131 (ARIN & RIPE IP search)

US(UNITED STATES)

Domain Name

Apache 2

clientDelete Prohibited

Active

no listings

see listings

ShipMyContacts.com - Easy - Affordable - Convenient - Contact Lenses
ShipMyContacts offers online contact lenses purchases at a competitive price.
The most popular contact lens brands at the lowest prices. Includes Acuvue,
Focus lenses, Freshlook, SofLens and more.

ship my contacts, shipmycontacts, rebates, contact lenses, online contacts,
order contacts, Freshlook, Focus Night & Day, color contacts, contacts, free
shipping, popular lenses, bifocal lenses, toric lenses, disposable lenses, daily

disposables

Yes

Yes

4

22-Apr-2008
Pay Per Click from Network
Solutions
Create and manhage your pay

sing from as

fow as $128/month plus S99

orie time set-Up fee

Page 4 of 28
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Case 2:08-cv-00983-DN  Document 2-4  Filed 12/23/2008 Page 5 of 28

SOLUTIONS TO GET SOLUTIONS TO GET SOLUTIONS FOR ONLINE CORPORATE
ONLINE CUSTOMERS SECURITY INFORMATION
SOLUTIONS TO SELL PROFESSIONAL LEGAL & POLICY INFO PROMOTIONS & OFFERS
ONLINE BUSINESS SOLUTIONS

RESOURCES

CUSTOMER SUPPORT

WITH HOSTING

1 L) :
“An outstindng tustoees el ‘r
B sorvce cgerence” - - PayPBr
40 Powwt ovd Avsociatan )

SiteSafa'™
E1H BunE M TEE

EXTENDED

100% Secure Transaction
For your protection, this Web site is secured with the highest level of SSL Cettificate encryption

© Copyright 2008 Network Solutions. All rights reserved

EXHIBIT C-003
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Gustomer Feedback | Cie 8502:08-a3:00983:RNs.0t ‘Document 2-4  Filed 12/23/2008 Page 6af28 . -

& Callus (US.Only)  Customer Support

NetworkSolutions. 1.800-333.7680

Web Sites
& Hosting

Education
Center

Online
arketing

Designer & Developer
Community

Domain Names All Services Manage Account

WHOIS Search Results

‘Your WHOIS Search Resuits, | N EL is HERE
: 1l How to Find You
e gy | - ship-my-contacts.com : :
:: Mal_(e an instant, anonymous offer to the current domain N D . Learn Mare &
o registrant
~ Make an offer to buy this domain |
3 BOOKMARK o 32 £7 SEARCH AGAIN
Enter a search term:
o.g. networksolutions.com
The data contained in GoDaddy.com, Inc 's Whols database, Search by:
while believed by the company to be reliable, is provided "as is" @ Domain Name
with no guarantee or warranties regarding its accuracy This
information is provided for the sole purpose of assisting you ) 1P Address
in obtaining information about domain name registration records.
Any use of this data for any other purpose is expressly forbidden without the prior written Search » I

permission of GoDaddy com, Inc. By submitting an inguiry,

you agree to these terms of usage and limitations of warranty. In particular,
you agree not to use this data to allow, enable, or otherwise make possible,
dissemination or collection of this data, in part o in its entirety, for any
purpose, such as the transmission of unsolicited advertising and

and solicitations of any kind, including spam. You further agree

net to use this data to enable high volume, automated or robotic electronic
processes designed to collect or compile this data for any purpose,
including mining this data for your own personal or commercial purposes

Please note: the registrant of the domain name is specified
in the "registrant” field. [n most cases, GoDaddy.com, Inc
is not the registrant of domain names listed in this database

Registrant:
Memorial Eye, P A
2470 Gray Falls Dr Ste 150
Houston, Texas 77077
United States

Registered through: GoDaddy.com, Inc. (http:/Awww godaddy com)
Domain Name: SHIP-MY-CONTACTS COM

Created on: 15-Mar-05

Expires on: 15-Mar-10

Last Updated on 15-Oct-07

Administrative Contact:
Sanchez, Elio esanchez@memorialeyecenter.com
Memorial Eye, P A
2470 Gray Falls Dr Ste 150
Houston, Texas 77077
United States
2815565353  Fax --

Technical Contact:
Sanchez, Elio esanchez@memorialeyecenter.com
Memorial Eye, P A
2470 Gray Falls Dr Ste 150
Houston, Texas 77077
United States
2815565353  Fax --

Domain servers in listed order:
NS07 DOMAINCONTROL COM
NS08 DOMAINCONTROL COM

Clnam name reg
CUNTY, You ngree 1
purposes and that Lnde

' f o

EXHIBIT D-001
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Case 2:08-cv-00983-DN Document 2-4 Filed 12/23/2008

The previous information has been obtained either directly from the registrant or a registrar of the domain name
other than Network Solutions. Network Solutions, therefore, does not guarantee its accuracy or completeness

Show underlying ragistry data for this record

Current Registrar: GODADDY.COM, INC.
IP Address: 64,202.169,170 (ARIN & RIPE IP search)
IP Location: US(UNITED STATES)-ARIZONA-SCOTTSDALE
Record Type: Domain Name
Server Type: Other
Lock Status: clientDelete Prohibited
Web Site Status: Active
DMOZ no listings
Y! Directory: see listings
Web Site Title: ShipMyContacts.com - Easy - Affordable - Convenient - Contact Lenses
ShipMyContacts offers online contact lenses purchases at a competitive price
Meta Description: The most popular contact lens brands at the lowest prices. Includes Acuvue,
Focus lenses, Freshlook, SofLens and more.
ship my contacts, shipmycantacts, rebates, contact lenses, online contacts,
Meta Keywords: ort_ier_contac’(s. Freshlook, I_=ocus Night & Dgy, color co_nizcts, contacts, free_
shipping, popular lenses, bifocal lenses, toric lenses, disposable lenses, daily
disposables
Secure: No
E-commerce: No
Traffic Ranking: Not available
Data as of: 22-Apr-2008
Need to get your business Pay Per Click fram Network i
anline? Solutions '
Our professional designars Creato and manags your pay
can buifd a custom Web sita : i from as
for your business. ow as $125/month plus $92

$11.95/month, plus a $499.00
design fee

ot time set-up fee

Page 7 of 28
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SOLUTIONS TO GET SOLUTIONS TO GET SOLUTIONS FOR ONLINE CORPORATE
ONLINE CUSTOMERS SECURITY INFORMATION
SOLUTIONS TO SELL PROFESSIONAL LEGAL & POLICY INFO PROMOTIONS & OFFERS
ONLINE BUSINESS SOLUTIONS

RESOURCES

CUSTOMER SUPPORT

I WITH HOSTING

21M GURERNTEE

7 Network

ko ST

100% Secure Transaction
For your protection, this Web site is secured with the highest level of SSL. Certificate encryption

© Copyright 2008 Network Solutions. All rights reserved
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A callusUs. onlv)  Customer Sunnort

Networkﬁﬁéasiém’ég ~1.800-333.7680

Web Sites |
& Hosting

Education
Center

Online
Marketing

Designer & Developer
Community

All Services Manage Account

WHOIS Search Results

Your WHOIS Search Results QR WEB SITE PACKAGES NOW OFFER UP 10
: I DISK DATA
reamriveir pemetemg|  jwantcontacts.com ,l ]99§ ‘!ro—rs);(: 'i’i-,'\f"xr\-,* SF

Make an instant, anonymous offer

registrant. Learn More

e D
uie cuirei aoimain

=r

Learn More s |

e weyy| | _Make an offer to buy this domain |

€3 BOOKMARK of® 72 &*
SEARCH AGAIN

Enter a search term:

The data contained in GoDaddy com, Inc 's Whols database,

while believed by the company to be reliable, Is provided "as is’ e.g. networksolutions.com

with no guarantee or warranties regarding its accuracy This

nformation 's provided for the sole purpose of assisting you Search by:

in obtaining information about domain name registration records I -

Any use of this data for any other purpose Is expressly forbidden without the prior written : Domain Name

permission of GoDaddy com, Inc By submitting an inquiry, {1 |IP_Address

you agree fo these terms of usage and limitations of warranty In particular,

you agree nat to use this data to allow, enable or otherwise make passible Search 2 I

dissemination or collection of this data, in part or in its entirety, for any
purpose, such as the transmission of unsolicited advertising and

and solicitations of any kind, including spam. You further agree

not to use this data to enable high volume. automated or robotic electronic
processes designed to collect or compile this data for any purpose,
including mining this data for your own personal or commercial purposes

Please note the registrant of the domain name Is specified
in the "registrant” field, in most cases, GoDaddy com, Inc
1s not the registrant of domain names listed in this database

Registrant
Memorial Eye, P A
2470 Gray Falls #150
Houston, Texas 77077
United States

Registered through GoDaddy com, Inc. (http:/Awww godaddy com)
Domain Name IWANTCONTACTS COM

Created on 22-Jun-07

Expires on 22-Jun-10

Last Updated on 29-Mar-08

Administrative Contact
Sanchez, Elio esanchez@memornialeyecenter com
Memorial Eye, P A
2470 Gray Fails #150
Houston, Texas 77077
United States
(281) 556-5353  Fax -

Technical Contact
Sanchez, Elic esanchez@memorialeyecenter com
Memorial Eye P A
2470 Gray Falls #150
Houston, Texas 77077
United States
(281) 556-5363  Fax --

Domain servers in listed order
NS1 IWANTCONTACTS COM
NS2 IWANTCONTACTS COM

fiay e it ri r [resil[™| wire thit ISt e madic O yoOur ytt
lie lalat » Kt VH{(C [ n abot

0 .,f,l;lt,c;'[se.!mmm dvocale.org

Hiest it

EXHIBIT E-001
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The previous information has been obtained either directly from the registrant or a registrar of the domain name
other than Network Solutions. Network Solutions, therefore, does not guarantee its accuracy or completeness [

Show underlying registry data for this record

Current Registrar: GODADDY.COM, INC.
IP Address: 72.167.162.130 (ARIN & RIPE IP search)
IP Location: US(UNITED STATES)
Record Type: Domain Name
Server Type: Apache 2
Lock Status: clientDeleteProhibited
Web Site Status: Active
DMOZ no listings
Y1 Directory: see listings
Web Site Title: IWantContacts.com - The Doctors' Choice - Contact Lenses
Iwantcontacts offers online contact lenses purchases at a competitive price.
Meta Description: We always have the best prices. Includes Acuvue contacts, Focus lenses,
Freshlook, SofLens and more.
iwantcontacts, contact lenses, online contacts, order contacts, Acuvue,
Meta Keywords: Freshlook, Focus Night & Day, color contacts, contacts, bifocal lenses, toric
lenses, disposable lenses, daily disposables
Secure: Yes
E-commerce: Yes
Traffic Ranking: 3
Data as of: 22-Apr-2008
Need to get your business
online?
{ Our prufasswmt tbslgmrs
can build &
for your business
$1 135'm°ﬂlh p!uu $499.00
design fee

CONFIDENTIAL — FTC Docket No. 9372
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SOLUTIONS TO GET SOLUTIONS TO GET SOLUTIONS FOR ONLINE CORPORATE
ONLINE CUSTOMERS SECURITY INFORMATION
SOLUTIONS TO SELL PROFESSIONAL LEGAL & POLICY INFO PROMOTIONS & OFFERS
ONLINE BUSINESS SOLUTIONS

RESOURCES

CUSTOMER SUPPORT

WITH HOSTING

B
Y 2D Femwr prad Assosisteny

SitaSafa™
£7H GUALIANTES

EXTEHNDELD

100% Secure Transaction
For your protection, this Web site is secured with the highest level of SSL Certificate encryption

© Copyright 2008 Network Solutions, All rights reserved
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Imt. Cl: 35
Prior U.S. Cls.: 100, 101 and 102

United States Patent and Trademark Office

Reg. No. 2,731,114
Registered July 1, 2003

Filed 12/23/2008 Page 12 of 28

SERVICE MARK
PRINCIPAL REGISTER

1] conracrs

1-800 CONTACTS. INC. (DELAWARE CORPORA-
TION)

66 EAST WADSWORTH PARK DRIVE

IRD FLOOR

DRAPER. UT 81020

FOR: MAIL ORDER AND TELEPHONE ORDER
SERVICES IN THE FIELD OF CONTACT LENSES
AND RELATED PRODUCTS. AND ELECTRONIC
RETAILING SERVICES VIA COMPUTER FEATUR-
ING CONTACT LENSES AND RELATED PRO-
DUCTS. IN CLASS 351U.S CLS 100, 101 AND 102).

FIRST USE 7-13-1998; IN COMMERCE 7-13-199€.

CONFIDENTIAL — FTC Docket No. 9372

APPLICANT CLAIMS THE COLORS YELLOW.
BLUE AND WHITE AS PART OF THE MARK. THE
BOX BEHIND THE WORD "CONTACTS" IS YEL-
LOW. THE BORDER AROUND THE YELLOW BOX
BEHIND THE WORD "CONTACTS™ 1S BLLE. THE
BOX BEHIND THE TERM "800 IS BLUE THE
NUMBER ONE AND THE WORD "CONTACTS"
ARE WRITTEN IN BLUE. THE TERM "$00" IS
WRITTEN IN WHITE.

SEC. 2tFy AS TO 1800 CONTACTS
SER NO. 76-138.623. FILED 10-2-2000.
RONALD MCMORROW, EXAMINING ATTORNEY

EXHIBIT F-001

1-800F_00082051
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Int. Cl.: 35
Prior U.S. Cls.: 100, 101 and 102 i

. Reg. No. 2,675,866
United States Patent and Trademark Office  Regisered Jan. 21, 2003

SERVICE MARK
PRINCIPAL RECISTER

1800CONTACTS

1-800 CONTACTS. INC |1DELAWARE CORPORA.- FIRST USE 70-1995: IN COMMERCE ~-0-1995
TION)

66 EAST WADSWORTH PARK DRIVE. 3RD FLOOR

DRAPER. LT 81070 =
FOR: MAIL ORDER AND TELEPHONE ORDER

SERVICES IN THE FIELD OF CONTACT LENSES L .

AND RLLATED PRODUCTS. AND ELECTRONIC SER NO 73-746.706. FILED ~-8-1999

RETAILING SERVICES V1A COMPUTER FEATUR-

ING CONTACT LENSES AND RELATED PRO-

DUCTS. IN CLASS 35 (US. CLS. 100. 10l AND 103}  RONALD MCMORROW, EXAMINING ATTORNEY

EXHIBIT F-002

CONFIDENTIAL — FTC Docket No. 9372 1-800F_00082052

RX0072-0030



Case 2:08-cv-00983-DN  Document 2-4  Filed 12/23/2008 Page 14 of 28

September 13, 2005

Memorial Eye, P.A.
2470 Gray Falls #120
Houston, Texas 77077

Re: Trademark Infringement of 1800 CONTACTS Trademark in Sponsored
Advertisements at Google and Related Search Engines.

To Whom It May Concern:
My name is David Zeidner, and I am Legal Counsel for 1800 CONTACTS, INC.

As you know, 1800 CONTACTS is one of the nation’s leading distributors of contact
lenses. To protect its reputation and good will among consumers, 1800 CONTACTS
aggressively polices the use of its copyrights and trademarks.

Recently it has come to my attention that you are engaged in a targeted scheme to
infringe upon the 1800 CONTACTS trademark in that you have purchased sponsored
advertisements at Google, and possibly at other search engines, for the 1800 CONTACTS
trademark to trigger a link to your directly competitive www.shipmycontacts.com
website, via a search through AOL. At least one of these advertisements has been
purchased through Google’s AdWords Program. Ihave attached a screen shot of the
infringing action by your company, for your reference.

Your advertisement is triggered upon a search for “1800 CONTACTS” and thus, uses the
1800 CONTACTS trademark as a triggering keyword to advertise for your directly
competitive goods and services. This is willful and blatant trademark infringement that is
damaging to 1800 CONTACTS and its established rights in its 1800 CONTACTS
trademark. You have no legitimate right to use the 1800 CONTACTS trademark in this
manner, and it is readily apparent that such usage is a deliberate and willful attempt to
trade off the goodwill established by 1800 CONTACTS in its famous 1800 CONTACTS
trademark by diverting web users legitimately looking for 1800 CONTACTS
products/services to your www.shipmycontacts.com web page.

1800 CONTACTS is very concemned about this unanthorized and illegal use of its
valuable 1800 CONTACTS trademark and is prepared to take whatever legal steps
necessary to protect the value and integrity of this trademark. 1800 CONTACTS is intent
upon stopping this trademark infringement and hereby demands:

18060 E@NTACTS 66 East Wadsworth Park Drive | 3rd Floor | Draper, Utah 84020 | ¥ 801 924 9800 | F 801 924 9905

EXHIBIT G-001
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1. that you immediately cease and desist from any and all infringing activities with
respect to the 1800 CONTACTS trademark, and

2. that you immediately removal ALL sponsored advertisements you have purchased
through Google, Yahoo Search, and any and other search engines which are triggered by
the 1800 CONTACTS trademark.

Further, I request that you confirm in writing within three (3) business days of your receipt
of this letter that you and all persons or entities associated with you will comply with our
demands. If I do not hear from you or your attorney within three (3) business days of your
receipt of this letter, I will assume that you intend to ignore our demands, and 1800
CONTACTS will take all further legal action necessary to resolve this matter.

Be aware that under the Lanham Trademark Act a trademark owner proving trademark
infringement may be entitled to 1) injunctive relief; 2) the infringer’s profits; 3) any
damages sustained by the trademark owner; and/or 4) litigation costs. Further,
infringement of a registered trademark under the Lanham Act could subject you, as a
willful infringer, to treble damages.

I look forward to hearing from you within the three (3) business days as requested. [ can
be reached by telephone at 801-924-9800 or at the mailing address provided on the
bottom of the first page of this letter, or by email at dzeidner@contacts.com.

Sincerely,

David Zeidner
Legal Counsel
1800 CONTACTS, INC.

EXHIBIT G-002
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Search Term: 1800contacts.com
Search Results Page:
hitp://search.aol.com/aolcom/search?invocation Type=topsearchbox.search&query=1800contacts.com

1) www.shipmycontacts.com

contacts White a raview ...
Http:/fshopplng yehoo.commerchiretingisser_rv.rtmi7msrchant_id=1025286

» 1-B0O0-Contacts Coupon Codes for 1800Centacts.com, 1-800-Contacts ... o
Save with 1-800-Cortacts coupons. Use free 1-800-Contacis onling coupens at 18¢0Contacts.com and save when

shopping oniine. Free 1-B00-Comacts online ...
hitpsiderwve couponcabin.comicoupone/ -B00-contacts!

More Sponsored Links
Learn more about Sponsared Lnks | Provided by a third party

s 1-877-LENS-347 Contacts ©-we will beat el 1800 and Direct mail order prices. Try us todayl
‘wwwvy LensDiscountets.com

Contact Lens Sale & - Contact lenses upto 40% off. Free shipping with 4 boxes.
sy shipmycontssts.com

Try Color Contacts 153 - Wondering how they look? Color disposables for $19.95/alr
wyvve TryColorContacte.com

Contact Lenses for Less 5. Unbeatable Low Prices, Rebales up to 70% off, Free Shipping
www lsrsesTol Iees com

EXHIBIT G-003
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From: Origin ID:  (801)924-9834

ta

Ship Dale: 16SEPDS

SAMANTHA BLAIR Aclual Wgt: 1 LB
1-800 CONTACTS, INC Systemi: 5041440/INET2200
66 EAST WADSWORTH PARK DRIVE Account: §

REF:

DRAPER, UT 84020

| TR

2 Delivery Address Bar Code
Beverly Cline

Memorial Eye, P.A.
2470 Gray Falls, #120

Houston, TX 77077
PRIORITY OVERNIGHT MON
Deliver By:
TRK# 7925 2919 0839 FoRv 19SEPO5
IAH A2
77077 -txUS

XH JGQA

LW

1. Use the 'Print' feature from your browser to send this page to your laser or inkjet printer.
2. Fold the printed page along the horlzontal line.
3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warnlng: Use only the printed original label for shipping. Using a photocopy of this label for shipping purposes is fraudulent and could result
in additional billing charges, along with the cancellation of your FedEx account number.

Use of this system conslitutes your agreement to the service conditions in the current FedEx Service Guide, available on fedex.com. FedEx will not be responsible for any
claim in excess of $100 per package, whether the result of loss, damage, delay, non-telivery, misdelivery, or misinformation, unless you declare a higher value, pay an
additional charge, document your actual loss and file a timely claim. Limitations found in the current FedEx Service Guide apply. Your right to recover from FedEx for any
loss, including intrinsic value of the package, loss of sales, iIncome interest, profit, attomey's fees, costs, and other forms of damage whether direct, incldental,
consequential, or spacial Is limited to the greater of $100 or the authorized declared value, Recovery cannot exceed actual documented loss. Maximum for items of
extraordinary value Is $500, e.g, jewelry, preclous metals, negoliable instruments and other items listed in our Service Guide. Written claims must be filed within strict time
limils, see current FedEx Service Gulide.

EXHIBIT G-004
lttps://www.fedex.com/cgi-bin/ship_it/unity/?Bth2CcWr8AstOAer7Aan7DaSs4Dch4CfRzOGng... 9/16/2005
CONFIDENTIAL — FTC Docket No. 9372 1-800F_00082056
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RANDALL D. LUCKEY
Attorney at Low
3 Riverway, Suite 1800
Houston, Texas 77056

i

(713) 622-4079
(713) 622-6940 (Fax)

October 13, 2005

Mr. David Zeidner

Legal Counsel

1800 Contacts

66 East Wadsworth Park

3" Floor Certified Mail, R.R.R.
Draper, Utah 84020 and Facsimile (801) 924-9905

Re:  Alleged Trademark Infringement of “1800 Contacts”™ Trademark in Sponsoted
Advertisements at Google and Related Search Engines

Dear Mr. Zeidner:
Irepresent Memorial Eye, P.A. ( “Memorial Eye”-“wwwshipmycontacts™) in connection with
the allegations made in your letter dated September 13, 2005.

In that letter you have alleged , among other things, that Memorial Eye has “engaged in a
targeted scheme to infringe upon 1 800 Contacts Trademark™. You have, mistakenly and
groundlessly, assumed and charged that Memorial Eye has used your Company's trademark as a
triggering keyword for its sponsored advertisements with Google and other search engines.

Memorial Eye has never used, or even considered using, your Company’s trademark in its
sponsored advertisements, orevenasa search phrase trigger. The fact that your Company's “'mark”
includes the generic word “contacts will obviously result in a search triggering a multitude of other
coutact lens sites. including legitimate sponsored advertisements.

Memorial Eye’s “sponsored link™ in the “search shot™ sent with your September 13" letter
makes absolutely no reference to your Company’s mark. The heading for the sponsored
advertisements clearly indicates the ads are third party sponsored advertisements,

EXHIBIT H-001
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If you have any further comments or questions regarding this response to your letier please
contact the undersigned.

Yours very truly

Randsll D. Luckey

cc: Mr. Eric Holbrook
Memorial Eye, P.A.

EXHIBIT H-002
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November 3, 2005

Randall D. Luckey
3 Riverway, Suite 1800
Houston, Texas 77056

Re: www.shipmycontacts.com

Dear Mr. Luckey:

I am in receipt of your letter dated October 13, concerning the infringement of the 1800
CONTACTS trademark by your client Memorial Eye.

In your letter you indicated that the screen shot sent with my original letter makes
absolutely no reference to the 1800 CONTACTS trademark. This is in fact not correct.
You will note that the search term used to trigger a link to your client’s website is in fact
1800CONTACTS.COM. Ihave attached another screen shot for.your reference showing
your client’s infringement of the 1800 CONTACTS trademark. Please note at the bottom
of the page the term 1800contacts.com is the term used in the search box.

Therefore, your client is in fact using the 1800 CONTACTS trademark as a triggering
keyword to advertise for their directly competitive goods and services. 1800 CONTACTS
does not allow third parties to use any of their trademarks in “third party sponsored
advertisements,” as you have indicated in your letter.

This is willful and blatant trademark infringement that is damaging to 1800 CONTACTS
and its established rights in its 1800 CONTACTS trademark. You’re client has no
legitimate right to use the 1800 CONTACTS trademark in this manner, and it is readily ’
apparent that such usage is a deliberate and willful attempt to trade off the goodwill |
established by 1800 CONTACTS in its famous 1800 CONTACTS trademark by ‘
diverting web users legitimately looking for 1800 CONTACTS products/services to your )
clients web page found at www.shipmycontacts.com. 1800 CONTACTS is very
concerned about this unauthorized and illegal use of its valuable 1800 CONTACTS
trademark and is prepared to take whatever legal steps necessary to protect the value and
integrity of this trademark. 1800 CONTACTS is intent upon stopping this trademark
infringement and hereby demands: |

¥ 200 EONTACTS 65 East Wadsworth Park Drive | 3rd Floor | Draper, Utah 84020 | ¥ 801 924 9800 | F 801 924 9905

EXHIBIT 1-001
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e That you immediately cease and desist from any and all infringing activities with
respect to the 1800 CONTACTS trademark, and

2 That you immediately removal ALL sponsored advertisements you have
purchased through Google, Yahoo Search, and any and other search engines which are
triggered by the 1800 CONTACTS trademark.

Below are the steps that you need to follow to ensure that your ads are not displiayed for
1800 CONTACTS trademarked keywords.

L Ensure that none of our trademarked keywords are in your paid-search campaigns.

2 Add the following negative keywords to any campaigns containing search terms
related to contact lenses.

1800contact
1800contacts

1800 contact

1800 contacts
1-800-contact
1-800-contacts
1-800 contact
1-800 contacts
1800contacts.com
1 800 contact

1 800 contacts
800 contact

800 contacts
800contact
800contacts
www.1800contact
www,1800contacts
contacts.com

lens express
lenses express

These terms can be added directly in the Google and Yahoo interfaces or the Client
Services teams from each network should be able to help you the advertiser get these key
words added. In Google the above terms need to be added as “negative keywords” and in
Yahoo they will be called “excluded terms”.

Further, I request that you confirm in writing within three (3) business days of your
receipt of this leiter that you and all persons or entities associated with you will comply
with our demands. If I do not hear from you or your attorney within three (3) business

EXHIBIT |-002
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days of your receipt of this letter, I will assume that you intend to ignore our demands,
and 1800 CONTACTS will take all further legal action necessary to resolve this matter.

Be aware that under the Lanham Trademark Act a trademark owner proving trademark
infringement may be entitled to 1) injunctive relief; 2) the infringer’s profits; 3) any
damages sustained by the trademark owner; and/or 4) litigation costs. Further,
infringement of a registered trademark under the Lanham Act could subject you, as a
willful infringer, to treble damages.

11look forward to hearing from you within the three (3) business days as requested. I can

be reached by telephone at 801-924-9800 or at the mailing address provided on the
bottom of the first page of this letter. You may also email me at dzeidner@contacts.com.

Sincerely,
Ol I’QQJCLM/\.\ A ;2,6/
David Zeidner

Legal Counsel
1800 CONTACTS, INC.

EXHIBIT 1-003 .
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i Looking for contact lens ? You can find contact Jens here |

1800CONTACTS.com. Back fa School Fres Shipping, 1800COITACTS.com - We male ..
] 'IBODCDIITACTS.com Conlecl Lenses. Your exad prescripllon and brand of ..

LK lens.fitn

. COY Document
; 1800¢ontacts.comiemalllenalSiarled. 04.gil. Dear Jacquefine. Last year. , Congress passadihs Felmess to
1 Corttacl Lens Consumers Act of 2001

http:/iwww fte ‘0574 it: i04-02235-0401.pdll

lens - Findl, Compare. and Buy lens at Shopping.cor

2 ‘Il!ﬂﬂCOlﬂ'hCTS.cu“lV\\:rh‘slargeslcliens slore. We make it simple, wyvw.1000contacts.com - Nikon
4 Camera Zaom Lenses Accessorles you need for Diglial or ...
B

3
15

sponsored links :

www.TryColorComacts.com

Cheap Contacts
Find Cond; edis And Infonnetion Fast And Eesyl
Contact-1.net

Contact Lens Sale

Cortact lensas up to 40% off. Free shipping with 4 boxes.
www.shipmycantacta.com

Contact Lenses for Less

Unbestatle Low Prices, Rebafes upio 70% off, Free Shipping
WAL |e1nsenfollez;s.com
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keep searching web for-
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Yeceive
10653 S. River Front Pkwy., Suite 150

South Jordan, UT 84095
Tel: (801) 572-0185

- FISHMAN Fax: (801) 572-7666
& GRAUER
Bryan G. Pratt

PLLC
(801) 572-0185
VIA FEDERAL EXPRESS bap@raderfishman.com

September 12, 2007

Elio Sanchez

Memorial Eye, P.A.

2470 Gray Falls Dr. Ste 150
Houston, Texas 77077
United States

Re:  Unauthorized Use of the 1800CONTACTS and 1800 CONTACTS
Trademarks; Use of 1800 CONTACTS, INC.’s Trademarks in Sponsored
Advertisements at Google and Related Search Engines
Our Ref: 40302-00012

Dear Mr. Sanchez:

We act as outside intellectual property counsel for 1800 CONTACTS, INC. We have
been asked by our client to advise you of 1800 CONTACTS, INC.’s rights to the trademarks
1800CONTACTS and 1800 CONTACTS. It has come to our attention that you are engaged in a
targeted scheme to infringe upon the 1800 CONTACTS and 1800CONTACTS trademarks.
More specifically, you have purchased sponsored advertisements at Google, and possibly other
search engines, for at least one of the 1800 CONTACTS or 1800CONTACTS trademarks, or a
confusingly similar variation thereof, to trigger a link to your directly competitive

www.shipmycontacts.com website.

As you are undoubtedly aware, our client is extensively engaged in the business of
marketing and distributing contact lenses and contact lens care products. 1800 CONTACTS,
INC. has been engaged in these activities for over a decade, and our client has distributed contact -
lenses throughout the United States under its federally registered 1800 CONTACTS and
1800CONTACTS marks. Additionally, our client has applied for and been granted numerous
trademark registrations for its 1800 CONTACTS mark and variations thereof. Our client has
received the following U.S. registrations related to its 1800 CONTACTS mark:

EXHIBIT J-001

Worldwide Intellectual Property Matters » Patents » Trademarks » Litigation = Copyrights * U.S. and Foreign Porifolio Management
Computer and Internet Law ¢« Trade Secrets » Unfair Competition

Bloomfield Hills ~ Washington, D.C. Salf Lake City Tokyo

CONFIDENTIAL — FTC Docket No. 9372 1-800F _00082063
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Elio Sanchez
Memorial Eye, P.A.
September 12, 2007
Page 2

& GRAUER
| Sl 8 Ot

L VARG NUMBER .
1800 CONTACTS 2,731,114 | 10/02/2000
1800CONTACTS 2,675,866 | 07/08/1999

Our client’s contact lens distribution services, as well as the products provided by our’-
client in connection therewith, are well-known and highly regarded by consumers and
competitors alike. In addition, our client has expended considerable resources in promoting its
contact lens distribution services and eye care products under these marks through various
media, including newspapers, magazines, other print advertisements, radio and television
advertisements, and the World Wide Web. As a result, the public has come to recognize these
marks as a symbol of our client, its quality services, and its goodwill.

Tn the face of our client’s valuable prior rights, we are concerned that you have
continually purchased sponsored advertisements at Google, and possibly other search engines,
that are triggered upon a search for “1800 CONTACTS,” or a confusingly similar variation
thereof. Your use of the 1800 CONTACTS trademark as a triggering keyword to advertise for
your directly competitive’ goods and services is an obvious attempt o trade off the goodwill
established by 1800 CONTACTS, INC. in its famous 1800 CONTACTS trademark. The use of
the mark 1800 CONTACTS and/or any confusingly similar variation of the mark as a keyword in
the United States may constitute trademark infringement under state and federal law in that it is
likely to cause initial interest confusion, or likely to cause the public to mistakenly assume that your
business activities originate from, are sponsored by, or are in some way associated with 1800
CONTACTS, INC. For the same reasons, such use may constitute unfair competition and false
advertising under state law and similarly may violate Section 43(a) of the Trademark Act, 15 U.S.C. .
§1125(a), as a “false designation of origin.” Your activities may also violate the Federal Dilution
Act of 1995, 15 U.S.C. §1125(c).

Under the circumstances, we request that you cease and desist from further use of the mark
1800 CONTACTS, and confusingly similar variations thereof in the United States. Further, we
request that you immediately remove ALL sponsored advertisements that you have purchased
through Google, Yahoo Search, and any other search engines which are triggered by the 1800
CONTACTS trademark or a confusingly similar variation thereof. Additionally, we demand thiat
you incorporate the attached list of negative keywords in any continued sponsored advertisement
campaigns. Moreover, we request that you confirm in writing that you will comply with our
requests. Failing to hear from you within the pext three (3) days, we will assume that you intend to
ignore our requests, and we will take appropriate action as authorized by our client.

EXHIBIT J-002

CONFIDENTIAL - FTC Docket No. 9372 1-800F_00082064
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Elio Sanchez
Memorial Eye, P.A.
o September 12, 2007
Page
PLLC
Very truly yours,
RADER, FISHMAN & GRAUER PLLC
\ Bryad G. Pfatt
BGP/clj
ol David Zeidner
Brandon Dansie
EXHIBIT J-003
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RANDALL D. LUCKEY
Attorney at Law
3 Riverway, Suite 1800
Houston, Texas 77056

(713) 622-4079
(713) 622-6940 (Fax)

March 17, 2008

Mr. Bryan G. Pratt

Rader, Fishman & Grauer PLLC

10653 S. River Front Pkwy.

Suite 150 ’

South Jordan, Utah 84095 Certified Mail, R.R.R.

Re:  Alleged Unauthorized Use of “1800Contacts *“ and “1800 Contacts” Trademarks in
Sponsored Advertisements at Google and Related Search Engines

Dear Mr. Pratt:

Irepresent Memorial Eye, P.A. (“Memorial Eye”-“wwwshipmycontacts™) in connection with
the allegations made in your letter dated February 27, 2008.

In that letter you have alleged , among other things, that Memorial Eye has “engaged in a
targeted scheme to infringe upon the 1800 Contacts or 1800Contacts Trademarks”.

As indicated in my previous letter dated October 13, 2005 to Mr. David Zeidner of 1800
Contacts, Inc. [which was in response to an almost identical letter from Mr. Zeidner dated September
13, 2005], you have again, mistakenly and groundlessly, assumed and charged that Memorial Eye
has used 1800 Contacts, Inc.’s trademarks as triggering keywords for its sponsored advertisements
with Google and other search engines.

Memorial Eye has never used, or even considered using, 1800 Contacts, Inc.’s trademarks
in its sponsored advertisements, or even as a search phrase trigger. The fact that 1800 Contacts,
Inc.’s “marks” include the generic word “contacts™will obviously result in a search triggering a
multitude of other contact lens sites, including legitimate sponsored advertisements.

Memorial Eye’s “sponsored link” in the “search shot” sent with your February 27th letter

makes absolutely no reference to 1800 Contacts, Inc.’s mark. The heading for the sponsored
advertisements clearly indicates the ads are third party sponsored advertisements.

EXHIBIT K-001
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Page 2

If you have any further comments or questions regarding this response to your letter please
contact the undersigned.

Yours very truly

Nedle_
) e
Randall D. Luckey
cc: Mr. Eric Holbrook
Memorial Eye, P.A.

T g ’ . s EXHIBIT. K-002
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

1-800 CONTACTS, INC., a Delaware

corporation ORDER
OF DEFAULT JUDGMENT
Plaintiff,

v Civil No. 2:08-cv-015-SA
LENSWORLD.COM, INC., a New Jersey Judge Dale A. Kimball
corporation,

Defendant.
ORDER

WHEREAS this Court has jurisdiction of the parties hereto and of the subject matter hereof,
and venue is proper in this Court; and

WHEREAS Defendants have failed to plead or otherwise defend as provided by these rules;
and

WHEREAS Defendants are neither an infant nor an incompetent person;

The Court, having considered the Motion for Default Judgment of Plaintiff 1-800
Contacts, Inc., along with the memoranda, exhibits, and arguments presented by the parties,
hereby Orders as follows:

1. An Entry of Default is granted to Plaintiff.

2. Defendant shall not purchase Plaintiff’s federally registered trademarks, or

confusingly similar variations of Plaintiff’s federally registered trademarks, as

keywords for any search engine advertising program.

A968

Confidential 1-800F_00010539
CX0162-001



Case 2:08-cv-00015-DAK  Document 30  Filed 09/09/2008 Page 2 of 2

3. Defendant shall incorporate terms and conditions that prevent their affiliates from
purchasing Plaintiff’s federally registered trademarks, or confusingly similar
variations of Plaintiff’s federally registered trademarks, as keywords for any
search engine advertising program.

4. Defendant shall implement the negative keywords attached hereto as Exhibit A in
any search engine advertising program campaign, where possible, for so long as
any one of Plaintiff’s federally registered trademarks remain active.

5. Defendant shall incorporate terms and conditions requiring their affiliates to
implement the negative keywords attached hereto as Exhibit A in any search
engine advertising program campaign performed for the benefit of Defendant,
where possible, for so long as any one of Plaintiff’s federally registered
trademarks remain active.

6. Defendant shall expire any affiliate that does not comply with implementing the
negative keywords attached hereto as Exhibit A.

7. Defendant shall provide a signed declaration to the court 30 days after the signing
of this Order, declaring that this Order has been fully complied with.

8. Defendant shall pay Plaintiff’s reasonable expenses incurred in filing this suit,

including attorney’s fees, as approved by this Court.

BY THE COURT:

Dated: _September 9, 2008 b“L . W

Honorable Dale A. Kimball
U.S. District Judge

A969
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Negative Key Word List of 1-800 Contacts, Inc.:

1 800 contact

1 800 contacts

1800 contacts

1-800 contacts

1800.contacts

1800contact

1800contacts

1-800-contacts

1800contacts.com

800 contacts

800.contacts

800contacts

lens express

Lensexpress

Aquasoft

Aquasoft Complete Vision System
Evision

The World’s Largest Contact Lens Store
Exact Same Contact Lenses, Delivered to Your
Door, for Less Than You’re Paying Now
‘We Make it Simple

‘We Deliver You Save
www.1800contacts.com
www.1800contacts.net
www.1800contacts.org
www.1800contacs.com
www.1800contacs.nct
www.1-800contacts.com
www.1-800contacts.nct
www.800contacts.com
www.800contacts.net
WWWw.contacts.com
www.lens1st.com
www.lensfirst.com

www .lensexpress.com
www.lensexpress.net

A970
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[ USDC SDNY
DOCUMENT
ELECTRONICAT
SN LLY FILE
UNITED STATES DISTRICT COURT DOC #: D
SOUTHERN DISTRICT OF NEW YORK DATE Fi1_Ep: T
1-800 CONTACTS, INC., :J
Plaintiff, Civil Case No.: 08-¢cv-01949 (GBD)
-VS.~ ECF Case
VISION DIRECT, INC., ORDER OF PERMANENT
INJUNCTION
Defendant.

VISION DIRECT, INC.,
Counterclaim-Plaintiff,
-V§.-
1-800 CONTACTS, INC,,

Counterclaim-Defendant.

o Newe St Vgt Nt gt Nt S Nt gt gt S’ et Nl g Nl gl et gt v’

WHEREAS, 1-800 Contacts, Inc. commenced the above-captioned action on or about
February 27, 2008 (the “Action™),

WHEREAS, without any admission of liability, 1-800 Contacts, Inc. and Vision Direct, Inc.
(collectively the “Parties”) and drugstore.com, inc. have reached agreement for the settlement and
dismissal of the Action, the full terms and conditions of which are set forth in a document entitled
Settlement Agreement and Mutual Release effective May 8, 2009 (the “May &, 2009 Settlement

Agreement”);

WHEREAS, the May 8, 2009 Settlement Agreement is conditioned upon entry by the Court
of a permanent injunction on the terms and conditions set forth herein;

WHEREAS, the Parties stipulate and agree that this Court has jurisdiction to enter a
permanent injunction on the following terms and conditions, in order to protect the Parties’
legitimate interests in protecting their respective trademarks, and that the Court shail have continuing
jurisdiction for purposes of enforcing the Injunction; and

WHEREAS, the Court finds good cause for entry of a permanent injunction on the terms and
conditions set forth below in order to protect the Parties’ rights in their respective trademarks;

CX0144-001
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IT IS HEREBY ORDERED AS FOLLOWS:

1. The Partics shall implement negative keywords in accordance with paragraphs 2, 3,
and 4 of this Permanent Injunction for the purpose of preventing a Party’s Internet
advertising from appearing in response to a search for another Party’s (1) trademarks,
(2) any identical or confusingly similar variation of the Party’s trademarks, (3)
domain names containing the Party’s trademarks, (4) domain names containing any
identical or confusingly similar variation of the Party’s trademarks, (5) URLs
containing the Party’s trademarks, or (6) URLs containing any identical or
confusingly similar variation of the Party’s trademarks.

2. In order to comply with the terms of this Permanent Injunction, Vision Direct, Inc.
and drugstore.com, inc. shall implement the negative keywords set forth on Exhibit A
hereto on or in connection with Internet keyword advertising for the sale of contact
lenses.

3. In order to comply with the terms of this Permanent Injunction, 1-300 Contacts, Inc.
shall implement the negative keywords set forth on Exhibit B hereto on or in
connection with Intemet keyword advertising for the sale of contact lenses.

4, The Parties may, between themselves, supplement or modify the list of negative
keywords set forth on Exhibits A or B pursuant to the procedure set forth in the May
8, 2009 Settlement Agreement. Any such supplementation or modification of the list
of negative keywords set forth in Exhibits A or B shall have the same force and effect
as if appended to this Permanent Injunction. Unless necessary to enforce the terms of
this Permanent Injunction, any such supplementation or modification of the list of
negative keywords set forth in Exhibit A or B shall not be submitted to the Court.

5. Absent a further order by this Court, this Injunction shall expire and be of no further
force and effect upon the submission to the Court by the Parties of a Joint Stipulation

to Disselve Injunction.

6. Thig Permanent Injunction shall be effective without the posting of any bond or
undertaking by any Party.

2-
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7. The entry of this Permanent Injunction shall be the final adjudication of this Action,
which is otherwise dismissed with prejudice. Each Party shall bear its own costs and
fees. This Court shall retain continuing jurisdiction over this matter for purposes of
enforcing, implementing or construing this Order of Permanent Injunction.

IT IS SO ORDERED:

DATED: Mayﬂ2009um iy %8 )(?(ML:

EGRGE B. DANIELS
e HON-GEORGE B. DANIELS ™~

CX0144-003
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1 800 CONTACTS
1-800 CONTACT

1-800 CONTACTS
1-800-CONTACT
1-800-CONTACT.COM
1-800-CONTACTS
1-800-CONTACTS.COM
1-800CONTACT

1800 CONTACT

1800 CONTACTS
1800.CONTACT
1800.CONTACTS
1800CONTACT
1800CONTACT.COM
1800CONTACTS
1800CONTACTS.COM
800 CONTACT

800 CONTACTS
800CONTACT
800CONTACTS

Filed 05/15/2009 Page 4 of 5

EXHIBIT A

FTC-0000127

WWW.1800CONTACTS.COM
1 800 CONTACT

1 800 CONTACT.COM

1 800 CONTACTS.COM
1 800CONTACT

1 800CONTACTS

1800 CONTACTS.COM
1800 CONTACT.COM
1800CONTAC
1800CONTACS
WWW.1800CONTACT
WWW.1800CONTACTS
1800 CONTACTS.COM
1-800CONTACTS
800CONTACT.COM
800CONTACTS.COM
WWW.1800CONTACT.COM
LENS EXPRESS
LENSES EXPRESS
LENSE EXPRESS
LENSEXPRESS
LENSEXPRESS.COM

CX0144-004
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Vision direc

Vision direct
Vision diret
Visiondirect

Vison direct
Visondirect
Visondirect.com
Visondirec.com
Visiondirect.com
lensmart

lens mart

lenssmart

lensquest

lens quest
lensqwest

lens gqwest
lensworld

lens world
lensquest.com
lensmart.com
lensworld.com
www.visiondirect.com
www.visiondirect
www.lensmart.com
www.lensmart
www.lensquest.com
www.lensworld.com
www.lensquest
www.lensworld

CX0144-005
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CONFIDENTIAL

SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (“Agreement”) is made and entered into as of
Tonoo g MDY ANIA Al GO0 o Tty 1o 1 1 1 NN T = fee1 oOnn
JUIIE 2%, ZUIU {UIE CIICCUVE LMIE ) b U DELWECIL 1-aUU LOIdeLs, HIC. | 1-oUuU

Contacts™) and Walgreen Co. (“Walgreens™) (1-800 Contacts and Walgreens each a
“Party™ and collectively the “Parties™).
WHEREAS, on or about June 8, 2010, 1-800 Contacts filed a lawsuit in the United

States District Court for the District of Utah (the “Court™} captioned: 7-800-Contacts, Inc.

v. Walgreen Ca., Civil Action No. 2:10-cv-00534-TS alleging

LA v LR

ademark infringement and
unfair competition against Walgreens (the “Action™); and

WHEREAS,
wrongdoing or liability to 1-800 Contacis or otherwise; and

WHEREAS, the Parties have determined that, in order to avoid the expense,
inconvenience, and disruption of pursuing and defending the Action, and without

admission of wrongdoing or liability by either of the Parties, it is desirable and in their

respective best interests to terminate the Action and settle any claims related thereto;

acknowledged, the Parties agree as follows:
1. KELEASE: Other than with respect to the obligations contained in this

Agreement, and in consideration of the mutual releases and covenants contained herein, the
Parties, on behalf of themseives and their officers, directors, agents, shareholders,
employees, attorneys, affiliates, subsidiaries, parent entities, successors, heirs and assigns,

hereby release and discharge each other and their respective officers, directors, agents,

1-800F_00053209
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shareholders, employees, attorneys, affiliates, subsidiaries, parent entities, successors, heirs

unaccrued, whether arising out of contract, tort or otherwise, in law or in equity, arising
from, or relating to the claims and defenses in the Action.
2. DISMISSAL OF CLAIMS / COSTS: Within five (5} busingss days of its

receipt of a copy of this Agreement duly executed on behalf of Walgreens, 1-800 Contacts

attached as Exhibit 1 hereto dismissing the Action with prejudice. The Parties shall

10 bear its own cosis and aiforneys’ fees in connection with the Action and this Agreement.
Neither Party shall seek to recover from the other Party the attorneys’ fees and expenses
that they incurred in this Action or in the negotiation and drafting of this Agreement.

3. OBLIGATIONS AND PROHIBITED ACTS: From the Effective Date of

this Agreement, each Party, its parent, subsidiaries, agents, servants, employees, officers,

a. refrain from purchasing or using any of the terms the other Party has listed in

b T P P SR SR R pRUNDE JUE S B T RO MIPE SIS
LEANIDIL £ dbd ULEZCIHIY KCOYWULUS 11 aly 10OLWCLICL dCdicll ClIZHIC auyCIublly

Aamnaions anAd
RLLLILACLEdL, CLLIA

=i

b. impiement ali of the terms the other Party has listed in Exhibit Z as negative
PR 1 L. TR, S

keywords in all internet search engine advertising campaigns.

IS

Nothing in this Section shall be construed te prohibit the use or purchase of generic words
such as contact, contacts, lenses, contact lenses, or other, similar generic terms as long as

the appropriate negative keywords are implemented pursuant to section 3(b).

1-800F_00053310

CX0322-002



CONFIDENTIAL

4, AGREEMENT IS NOT ADMISSION OR EVIDENCE: Neither this

be deemed or construed to be an admission by any Party of any wrongdoing or breach of
obligation, nor shall this Agreement be offered as evidence in any pending or future civil,
criminal, or administrative action or proceedings, except in a proceeding to enforce this
Agreement, or as otherwise required by law.

ATION:  Any litigation in connection with this Agreement

(O R Rttt L0 L] S A= L =LY

including but not limited to any breach of this Agreement or the interpretation or
District Court for the District of Utah. The Parties hereby waive any objections to venue or
jurisdiction in the United States District Court for the District of Utah. The prevailing
Party in any such litigation shall be entitled to recover the reasonable costs of any action
brought under this Agreement including, but not limited to, court costs and reasonable

attorney fees.

5. WARBANTYVY

fAaEwERIRIY B

AND CAPACITY TO EXECUTE: T

mirad +tn avamita thic aamant and that thay hava avamstad
Wil MW WOAWWLILL LLLID L A l\.d\.rl.ll.\-l.ll., CLLAVE  LLLCLL I.IJ.UJ' W = LNy
consuitation with their respective attorneys.

7. NEUTRAL CONSTRUCTION: This Agreement shall be construed and

enforced without regard to which Party is the drafter of the Agreement.

1-800F_00053311
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8. WAIVER: The waiver of any breach of any term or provision of this

Agreement shall not be construed and shall not ] ve n

9. UTAH LAW: This Agreement and matters relating to the performance
thereof shall be construed, interpreted and enforced in accordance with the laws of the State
of Utah, without giving effect to its choice of law principles.

10. ENTIRE AGREEMENT: This Apgreement constitutes the entire
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1hiect matter herein and merges all
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commitments, and agreemenis between the Parties whether oral or written, expressed or
implied, and related to any subject matter.

11. ASSIGNMENT: No Party may assign its rights, duties or obligations under
this Agreement, directly or indirectly, in whole or in part, without the prior written consent
of the other Party, except in connection with a merger, reorganization or change in control,

ar o aeala
L oG Saiv

haraimnmdar and th
AL UL

Any purported assignment in contravention of this Section 11 shall be void ab initic and of
no force or effect. In the event of a permitted assignment, this Agreement shall be binding
upon such Party’s permitted successors and assigns.

12. SEVERABILITY: If for any reason a competent authority finds any

provision of this Agreement, or portion thereof, to be unenforceable, that provision or

1-800F_00053312
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portion shall be enforced to the maximum extent permissible to effectuate the intent of the
Parties, and the remainder of this Agreement shall continue in full force and eff
counterparts, each of which shall be deemed an original, but all of which taken together
shall constitute one single agreement among the Parties.

14. NON-DISCLOSURE: The terms of this Agreement and the Agreement

itself shall be held in confidence and not disclosed by any Party to any third party or any

|
accountants who have a iegitimaie need io know the terms in order to render professionai
advice or services; and (iii) this Agreement may be disclosed pursuant to a protective order
or other order validly issued by a court of competent jurisdiction, or otherwise required by
applicable law or regulations. The Parties agree to provide prompt written notice of any

request, demand, subpoena, Order, or any other thing that might require disclosure of the

Lawsuit, the Parties shalii only state that: “The matter has been resolved to the satisfaction
of both parties.”

[remainder of page intentionally blank — signature page follows]

1-800F_00053313
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Exhibit 1
Mapk A Millar 0561
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mmiller@hollandhart com

Bryan G. Pratt, 9924
bgprati@holiandhari.com
HOLLAND & HART LLP

60 East South Temple, Suite 2000
Sait Lake City, UT 84111-1031
Telephone: (801) 799-5800
Facsimile: (801} 799-5700

Attorneys for Flaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

1-800 CONTACTS,
cotporation;

INC.,

Plaintiff,

Vs,

WALGREEN CO., an [llinois corporation
Defendant.

a Delaware

STIPULATION OF

E/TTIT MM T TTWOAT
VV LNl FIOLJULFIN T

DISMISSAL

Case No. 2:10-cv-536

CONFIDENTIAL

Flainiiif, 1

v

-300 Contacis, inc., and Defendani, Waigreen Co., by and ihrough their

respective counsel of record, hereby stipulate to the dismissal of Plaintiff’s claims against

Defendant with prejudice in accordance with Fed. R. Civ. P. 41(a){1), with all parties to

bear their own costs and attorney fees.

Date: . 2010

Th e T s e TTT
NOLLAND &- ﬂﬂ_l'(l Lr

At nrmove for Plaint F
LA ERST I&G-)’A’JUI' A FLERT F&SJ

1-800 Contacts, Inc.

Date: , 2010

faf

i

Attorneys for Defendant
Yxr_¥_ ___ ___ r1_

rvragreen Lo,

faicned by
\0[&11\4“ l.l

rllnn attarnay with na
HiE QuOilivy Wiul o

from Defendant’s counsel)

1-800F_00053315
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Exhibit 2

1-800 Cont; n:

Trademark Keywords . . . :

1 800 contact Walgreen

1 800 contacts Walgreens
1800 contacts There’s a Way
1-800 contacts Happy Harry’s
1800.contacts Take Care Health Clinic
1800contact Duane Reade
1800contacts

1-800-contacts

1800contacts.com

18(}0contacs

1800 contacs

18{(Hcontacs

1.800 contacts
1 8000 contacts

800 contacts

800 .contacts

800contacts

Evision
The World’s Largest Contact Lens Store

Exact Same Contact Lenses, Delivered to Your
Door, for Less Than You’re Paying Now

We Make it Simple
We Deliver You Save

E s YaYay

www. 1 aULContacts, com

nnnnnnnnnnn

TETEETIY
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www.1800contacts.org

www.1800contacs.com

www. | 800contacs.net

www.1-800contacts.com
www.1-800contacts.net

www.800contacts.com

www.800contacts.net

www.contacts.com

www.lenslst.com

www_lensfirsi.com

1-800F_00053316
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SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (“Agrecment”) is made and entered into as of
September 3, 2010 (the “Effective Datc™) by and between 1-800 Contacts, Inc. (*1-800
Contacts” or “Plaintiff”) and Wcb Eye Care, Inc. (“Defendant™) (collectively with Plaintiff,
the “Partics™).

WHEREAS, on or about August 10, 2010, Plaintiff filed a lawsuit in the United
States District Court for the District of Utah (the “Court”) captioned: 1-800-Contacts, Inc.
v. Web Eye Care, Inc., Civil Action No. 2:10-cv-770 alleging trademark infringement and
unfair competition against Defendant (the “Action”);

WHEREAS, the Partics have determined that, in order to avoid the expense,
inconvenience, and disruption of pursuing and defending the Action, it is desirable and in
their respective best interests to terminate the Action and settle any claims related thereto;

NOW, THEREFORE, in consideration of the mutual promises hereinafter sct forth
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Partics agrce as follows:

L. PAYMENT: Defendant shall pay 1-800 Contacts two thousand dollars
($2,000.00) on or beforce the date on which both parties have cxccuted the Agreement.

1.1 All payments shall bc made by certified check made payable to
1-800 Contacts, Inc. and sent to David Zeidner at 66 East Wadsworth Park Drive, Draper,
Utah 84020.

1.2 The Release identified below in Section 2 shall become effective
upon receipt of the full payment identified in Section 1. The Release identificd in Scction 2
may be rcvoked at the clection of 1-800 Contacts in the event of Defendant’s breach
pursuant to Sections 5 or 6.

2. RELEASE: Other than with respect to the obligations contained in this
Agrcement, and in consideration of the mutual rclcascs and covenants contained herein, the
Parties, on behalf of themselves and their officers, directors, agents, sharcholders,
employees, attorneys, affiliates, subsidiarics, parcnt cntities, successors, heirs and assigns,
hereby release and discharge cach other and their respective officcers, dircetors, agents,
shareholders, employees, atiorneys, affiliatcs, subsidiaries, parent entities, successors, heirs
and assigns, from any and all liability, claims, counterclaims, demands, debts, charges,

o1-
4888611_1.DOC
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licns and causcs of action of cvery kind and character, known or unknown, accrucd or
unaccrued, whether arising out of contract, tort or otherwise, in law or in equity, arising
from, or rclating to the claims and defenses in this Action.

3. DISMISSAL OF CLAIMS / COSTS: Within five (5) business days of the
Effective Date, Plaintiff 1-800 Contacts agrees to execute and cause to be filed with the
Court a stipulation in substantially the form attached as Exhibit 1 hereto dismissing the
Action with prejudice. The Parties shall cooperate in taking all other necessary action to
effect this Section. Each Party agrces to bear its own costs and attorncys’ fces in
connection with the Action and this Agreement, Neither Party shall seek to recover from
the other Party the attorncys’ fees and expenscs that they incurred in this Action or in the
negotiation and drafting of this Agreement.

4. OBLIGATIONS AND PROHIBITED ACTS:

(A)  From the Effective Date of this Agreement, cach Party, its parent,
subsidiaries, agents, scrvants, cmployecs, officers, affiliates, and other cntitics controlied
by such Party mutually agree to refrain from and not to cause in the future any other entity
to engage in any of the following Prohibited Acts.

The Prohibited Acts include:

a. engaging in internet search engine advertising that causes any wcbsite,
advertisement, including pop-up advertisements, and/or a sponsored link to any
website to be displayed in response to or as a result of any internet search that
includes the other Party’s trademark keywords or URLs (as listed in Exhibit 2).

b. using the other Party’s trademark keywords or URLs (as listed in Exhibit 2) to
target or trigger the appearance or delivery of advertiscments or other content to
the user;

¢. using generic, non-trademarked words as keywords in any intcrnct scarch
engine advertising campaign that causcs any website, advertisement, including
pop-up advertisements, and/or a sponsored link to any webstte to be displayced
in response to or as a result of any internct scarch that includes the other Party’s
trademark keywords or URLs (as listed in Exhibit 2) without also using
negative keywords as set forth in subsection (C) below, unless the particular

intemet search provider does not permit usc of ncgative keywords.
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d. displaying or causing to be displayed pop-up advertiscments, promotional
material, or other content on top of, over, undermeath, behind, or in connection
with a user’s viewing or intcraction with any of the other Party’s websites (as
listed in Exhibit 2);

¢. altering or modifying in any way a copy of or the appearance of any onc of the
other Party’s websitcs (as listed in Exhibit 2);

(B)  Thc Prohibited Acts shall not include (i) usc of the other Party’s trademarks

on the Internet in a manner that would not constitute an infringing use in a non-Internet
context, e.g., comparative advertising, parodies, and similar non-Infringing uses; (ii) the

” < 33 (s

use of descriptive words on the Internet such as “contact”, “contacts”, “contact lens”,

“lenses”, and “lens”, and (iii) thc purchase by either Party of keywords that are generic,

EET3

non-trademarked words, such as “contacts,” “contact lens,” “lenses,” and “lens.” The
Parties acknowledge that any advertisements triggered by such keywords are not prohibited
under this agreement as long as the appropriate negative keywords are also being used as
set forth in subsection (C) below.

(C)  From the Effective Date of this Agreement, each Party, its parcnt,
subsidiarics, agents, servants, employees, officers, affiliatcs, and other entities controlled
by such Party mutually agree to usc the other Party’s trademark keywords and URLs (as
listed in Exhibit 2) as negative keywords in all of their respective keyword advertising
campaigns for any internet search provider that allows the usc of negative keywords, to the
fullest extent allowablc by the intemet scarch provider, in order to prevent the display of
advertisements and/or internet links in responsc to or as a result of any internet search that
includes the other Party’s trademark keywords or URLs (as listed in Exhibit 2).
Specifically, for each internet search provider fromn which a Party purchases keywords to
display advertising and/or internet links, the other Party’s trademark keywords and URLs
listed in Exhibit 2 shall also be provided to such internet search provider as negative
keywords, such that advertisements and/or links will not be displayed when the negative
keywords are part of a search performed on the internet search provider’s website.

(D)  The Partics agree to cause any third-party participating in an associate or
affiliate program or similar program for any of that Party’s websites (an “Affiliate”) to also

abide by the terms of the Obligations and Prohibited Acts sct forth in this Scetion 4.
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(E)  The Partics understand and appreciate that new internet advertising
techniques and technologies that are unknown as of the Effcctive Date of this Agreement
will likely be developed and cmployed in the future, It is the intent of the Parties to
construe this Scction 4 in good faith such that all future internet advertising techniques and
advertisement delivery technologies that are substantially similar to the foregoing
Obligations and Prohibited Acts shall also be considered Obligations and Prohibited Acts
under this Agreement.

(F)  The Partics may supplemicnt Exhibit 2 (and as a result, the list of each
Party’s trademark keywords and URLs) as necessary pursuant to the following parameters,

a. Each Party may supplement its list of websites/URLs on Exhibit 2 by providing

the other Party with written notice of the additional websites and that the
additional wcbsites arc owncd by that Party, its successors, or affiliates of that
Party. The other Party shall have fifteen (15) days thercafter to comply with the
Obligations and Probibited Acts under this Section 4 with respect to the
additional websites or object to their inclusion; provided that the only basis for
objccting to the addition of a website to Exhibit 2 is that the website (i) is not
owned by the supplementing Party, its successors, or affiliatcs of that Party or
(i1) docs not relate to the supplementing Party’s business of offering and selling
vision-related products.

b. Each Party may supplement its list of tradcmark keywords on Exhibit 2 by

providing the other Party with written notice of the additional trademarks
(and/or confusingly similar variations thercof) owncd by that Party, its
successors, or affiliates of that Party and, for each additional trademark, notice
that the trademark is cither registered in this or any other country or has been
adjudicated by a court of competent jurisdiction to qualify as that Party’s
tradecmark under common law. The other Party shail have fifteen (15) days
thereafter to comply with the Obligations and Prohibited Acts under this Section
4 with respect to the additional trademarks (and/or confusingly similar
variations thereof) or object to their inclusion; provided that the only basis for
objccting to the addition of a tradcinark keyword to Exhibit 2 is that the

trademark keyword (i) is not owned by the supplementing Party, its successors,
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or affiliates of that Party or (ii) is not a confusingly similar variation of a
genuine trademark owned by the supplementing Party, its successors, or
affiliatcs of that Party, or (iii) is not cithcr a federally registered trademark on
the Principal Registcr or an adjudicatcd common-law trademark.

S. NOTICE OF BREACH: In the event that a Party (the enforcing Party)
believes the Agreement has been breached by the other Party (the brecaching Party) through
thc commission or omission of one or more of the Obligations and Prohibited Acts set forth
above in Section 4 of this Agrecment, or through a failurc to make any payment identified
in Scction 1, or otherwise, the enforcing Party shall provide written notice of such alleged
breach to the breaching Party, who shall have 5 calendar days from the receipt of such
notice to respond or remedy the breach. In the event the breaching Party docs not respond
to or remedy the alleged breach within 5 calendar days, the enforcing Party shall be entitled
to enforce this Agreement in accordance with its terms and to scck, without limitation, all
available remedics at law or equity.

In the event that one of the Parties breaches this agreement and does not cure within
the five (5) days allotted for curing, the enforcing Party shall be entitled to damages of
$1,000 for cach day of the breach, beginning on the sixth day after notice, as a rcasonable
cstimate of the minimum damages that would result from a breach of this Agreement.

Any notice provided for under this Agreement shall be in writing and shall be either
personally delivercd, or mailed by first class mail, return receipt requested, to the rccipient

at the address below indicated:

Notices to Web Eye Care: Notices to 1-800 CONTACTS:
Web Eye Care, Inc, 1-800 CONTACTS, INC.
176 N. Pine St. 66 East Wadsworth Park Drive
Langhorne, PA 19047 Draper, Utah 84020

Attn: Joe Zeidner
Attn: Peter

peter@webeyecare.com copy to: Mark A. Miller

& Bryan G. Pratt

Holland & Hart, LLP

222 South Main Street
Suite 2200

Salt Lake City, Utah 84101
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If this Agreement is brcached by onc Party more than once in any given six-month
period, as calculated from a first breaching offense, the non-brcaching Party shall be
cntitled to damages of $5,000 for cach day of the repeat-breach, beginning on and
including the date of notice of such a breach to the repcat-breaching Party.

6. NOTICE OF BREACH BY AN AFFILIATE: In the cvent that a Party
(the enforcing Party) believes the Agreement has been breached by an Affiliate of the other
Party (the breaching Party) through the commission or omission of on¢ or morc of the
Obligations and Prohibited Acts sct forth abovc in Section 4 of this Agreement, the
enforcing Party shall provide written notice of the alleged breach to the breaching Party
pursuant to Section 5 of this Agrecinent. Within five (5) calendar days of receiving such
Notice, the breaching Party shall provide the Affiliatc a written request to remedy the
breach, with a copy of such notice being simultaneously sent to the enforcing Party.

If the Affiliate fails to remedy the alleged breach within ten (10) calendar days of its
receipt of the written notice, the breaching Party will immediately terminate the Affiliate’s
associate or affiliatc relationship with the breaching Party, with cvidence of said
termination provided to the enforcing Party. Should the breaching Party fail to effect such
a termination, the enforcing Party shall be entitled to damages of $1,000 for cach day of the
breach after the ten (10) calendar days provided for above. Neither Party shall have an
affirmative duty to police Affiliate advertising for potential violations of the other Party’s
intcllectaal property rights. Howcver, cach Party shall have terms and conditions included
in their respective Affiliate agreements consistent with the provisions of this Agreement,
and particularly to cffectuate the Obligations and Prohibited Acts sct forth in Section 4 of
this Agrecnicnt.

7. LITIGATION: Any litigation in connection with this Agrecment,
including but not limited to any breach of this Agreement or the interpretation or
construction of the terms of this Agrcement, shall only be brought in the United Statcs
District Court for the District of Utah. The Parties hereby waive any objections to venue or
Jurisdiction in the United States District Court for the District of Utah. The prevailing
Party shall be entitlcd to recover the costs of any action brought under this Agreement,

including court costs and reasonable attorney fecs.
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8. WARRANTY AND CAPACITY TO EXECUTE: The Parties represent
and warrant that they have read and understand this Agreement, that they are duly
authorized to execute this Agreement, and that they have executed this Agreement in
consultation with their respective attorneys.

9. NEUTRAL CONSTRUCTION: This Agreement shall be construed and
enforeed without regard to which Party is the drafter of the Agreement.

10.  WAIVER: The waiver of any breach of any term or provision of this
Agreement shall not be construed and shall not be a waiver of any other breach of this
Agreement.

1.  UTAHLAW: This Agreement and matters relating to the performance
thereof shall be construcd, interpreted and enforced in accordance with the laws of the State
of Utah, without giving effect to its choice of law principles.

12.  ENTIRE AGREEMENT: This Agreement constitutcs the cntire
undcrstanding between the Parties with respect to the subject matter herein and merges all
prior discussions and cornmunications between them with respect to this Agreement. This
Agrcement supersedes and replaces all prior representations, statements, promises,
commitments, and agrcements between the Parties whether oral or written, expressed or
implicd, and related to any subject mattcr.

13.  ASSIGNMENT: No Party may assign its rights, duties or obligations under
this Agreement, dircetly or indirectly, in whole or in part, without the prior writtcn consent
of the other Party, except in connection with a merger, rcorganization or change in control,
or a salc of all or substantially all of a Party’s business, cquity and/or asscts. Any such
permitted assignee must agree in writing to assume all of the assigning Party’s obligations
hercunder, and the assigning Party must guarantce such assignec’s performance hereunder.
Any purported assignment in contravention of this Section 13 shall be void ab initio and of
no force or effect. In the event of a permitted assigninent, this Agrcement shall be binding
upon such Party’s permitted successors and assigns.

14. SEVERABILITY: If for any rcason a compeltent authority finds any
provision of this Agrcement, or portion thereof, to be unenforceable, that provision or
portion shall be enforced to the maximum extent permissible to effect the intent of the

Parties, and the remainder of this Agrecment shall continue in full forcc and effect.
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15. | COUNTERPARTS: This Agreement may be executed in any number of
counterparts, sach of which shall be deemed an otiginal, but all of which taken topether
shall constitbte one single agreement among the Parties.

16. | NON-DISCLOSURE: The Parties agtee to generally keep this Agreement
confidential| The Parties will mutually agree on any press releases and/or public
statements régarding this Agreement (“the mutually agreed PR”). Neither Party will
deviate from the mutually agreed PR without the prior written consent of the other Party,
which conseht will not be unreasonahly withheld. Neither Party is prevented from

disclosing this Agreement in connection with other litigation,

IN WITNESS WHEREOF, the parties bereto have caused thig Agreement to be signed
below by their respective duly authorized officers.

1-800 CONTACTS, INC. WEB EYE CARE, INC,
-
- ) e A C:__,.-—-"—"-—— .
By: ?ﬁ Qv Ff%)\“‘”‘"’f By: Vet /
=
Title:_Ledat  Louwnsed Tt CTO
Date: A3 3040 Date: 7/ 2 /200
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Exhibit 1
Mark A, Miller, 9563
mmillcr@hollandhart.com
Bryan G. Pratt, 9924
bgpratt@hollandhart.com
HOLLAND & HART LLP
222 South Main, Suitc 2200
Salt Lake City, UT 84101
Telephone: (801) 799-5800
Facsimile: (801) 799-5700
Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

1-800 CONTACTS, INC., a Delawarc STIPULATION OF DISMISSAL

corporation; WITH PREJUDICE
Plaintiff, Case No. 2:10-cv-770
Vs, )
Judge Dale A. Kimball
WEB EYE CARE, INC., a Pcnnsylvania
corporation,

Dcfendant.

Plaintiff, 1-800 Contacts, Inc., and Defendant Web Eye Care, Inc., by and through
their respective counsel of record, hereby stipulate to the dismissal of Plaintiff’s claims
against Defendant with prejudice in accordance with Fed. R. Civ. P. 41(a)(1), with all

parties to bear their own costs and attorney fees.

Date: ,2010 Datc: ,2010
/s/ Mark A. Miller /s/
Mark A. Miller (9563)
Bryan G. Pratt (9924) Attorneys for Defendant
HOLLAND & HART LL (signed by filing attorney with permission
Attorneys for Plaintiff from Defendant’s counsel)
4888611_1.D0C
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Exhibit 2

1-800 Contacts, Inc.’s
Trademark Keywords

Defendant’s
Trademark Keywords

1 800 contact

1 800 contacts

1800 contacts

1-800 contacts

1800 contacts

1800contact

1800contacts

1-800-contacts

1800contacts.com

1800contacs

1800 contacs

1800contacs

1.800 contacts

1 8000 contacts

800 contacts

800.contacts

800contacts

Aquasoft

Aquasoft Complete Vision System

Evision

The World’s Largest Contact Lens Store

Exact Same Contact Lenses, Delivered to Your
Door, for Less Than You’re Paying Now

We Make it Simple

We Deliver You Save

1-800 Contacts, Inc.’s

Defendant’s

‘Websites/URLs

Websites/URLs

[BD0eontacts.com

webeyecare.com

[800contactsnet

IR00contacts.org

1800contacs.com

1 800contacs.net

1-800¢contacts.com

i-800contacts.net

B00contacts.com

800contacts net

contacts.com

lensist.com

lensfirst.com

b
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EXHIBIT 6



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the Matter of

1-800 Contacts, Inc.,

a corporation.

Docket No. 9372

O~ Y Y

EXPERT REPORT OF DR. SUSAN ATHEY
February 6t, 2017

CONFIDENTIAL — ATTORNEYS’ EYES ONLY
PURSUANT TO PROTECTIVE ORDER

CX8007-001



Exhibit B: 1-800 Contacts' Unbound Competitors

Competitor name

Amazon
America’s Best
BJ’s

Cheap contacts
Contactfotlenses
Contact Direct
Costco

CVS

Discount Lens
ebay
EyeBuyDirect
Eyeconic

Eyedia

Eyemart
Eyemart express
Gotcontactlens.com
JC penney
Lens.com

Lens Direct
Lens discounters
Lens factory
opticontacts
peatlevision
Pricesmart contacts
Samsclub
saveonlens.com
Searsoptical
Target
Visionpros
Visionworks
Walmart

CX8007-042



Sources and notes

Unbound Competitors are all competitors in List 1 of
Appendix C, who are not Bound Competitors and for
which there ate obsetrvations in the comScore Dataset.
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PUBLIC

CERTIFICATE OF SERVICE

I hereby certify that on June 19, 2018, | filed RESPONDENT’S COMPILATION OF
MATERIALS TO FACILITATE ORAL ARGUMENT PRESENTATION using the FTC’s
E-Filing System, which will send notification of such filing to all counsel of record as well as
the following:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

DATED: June 19, 2018 By: /s/ Eunice Ikemoto
Eunice lkemoto

CERTIFICATE FOR ELECTRONIC FILING

I hereby certify that the electronic copy sent to the Secretary of the Commission is a
true and correct copy of the paper original and that | possess a paper original of the signed
document that is available for review by the parties and the adjudicator.

DATED: June 19, 2018 By: _/s/ Steven M. Perry
Steven M. Perry
Counsel for Respondent 1-800 Contacts, Inc.

39051627.1



Notice of Electronic Service

| hereby certify that on June 19, 2018, | filed an electronic copy of the foregoing Respondent's Compilation of
Materialsto Facilitate Oral Argument Presentation, with:

D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110

Washington, DC, 20580

Donald Clark

600 Pennsylvania Ave., NW
Suite 172

Washington, DC, 20580

| hereby certify that on June 19, 2018, | served via E-Service an electronic copy of the foregoing Respondent's
Compilation of Materialsto Facilitate Oral Argument Presentation, upon:

ThomasH. Brock
Attorney

Federal Trade Commission
TBrock@ftc.gov
Complaint

Barbara Blank

Attorney

Federal Trade Commission
bblank @ftc.gov

Complaint

Gustav Chiarello

Attorney

Federal Trade Commission
gchiarello@ftc.gov
Complaint

Kathleen Clair

Attorney

Federal Trade Commission
kclair@ftc.gov

Complaint

Joshua B. Gray

Attorney

Federal Trade Commission
jbgray @ftc.gov

Complaint

Geoffrey Green

Attorney

Federal Trade Commission
ggreen@ftc.gov

Complaint

Nathaniel Hopkin
Attorney

Federal Trade Commission
nhopkin@ftc.gov
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mailto:jbgray@ftc.gov
mailto:kclair@ftc.gov
mailto:gchiarello@ftc.gov
mailto:bblank@ftc.gov
mailto:TBrock@ftc.gov

Complaint

Charles A. Loughlin
Attorney

Federal Trade Commission
cloughlin@ftc.gov
Complaint

Daniel Matheson

Attorney

Federal Trade Commission
dmatheson@ftc.gov
Complaint

Charlotte Slaiman
Attorney

Federal Trade Commission
cslaiman@ftc.gov
Complaint

Mark Taylor

Attorney

Federal Trade Commission
mtaylor@ftc.gov
Complaint

Gregory P. Stone

Attorney

Munger, Tolles& Olson LLP
gregory.stone@mto.com
Respondent

Steven M. Perry

Attorney

Munger, Tolles& Olson LLP
steven.perry@mto.com
Respondent

Garth T. Vincent

Munger, Tolles& Olson LLP
garth.vincent@mto.com
Respondent

Stuart N. Senator

Munger, Tolles& Olson LLP
stuart.senator@mto.com
Respondent

Gregory M. Sergi

Munger, Tolles& Olson LLP
gregory.sergi @mto.com
Respondent

Justin P. Raphael

Munger, Tolles& Olson LLP
Justin.Raphael @mto.com
Respondent

Sean Gates
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CharisLex P.C.
sgates@charislex.com
Respondent

Mika Ikeda

Attorney

Federal Trade Commission
mikeda@ftc.gov
Complaint

Zachary Briers

Munger, Tolles& Olson LLP
zachary.briers@mto.com
Respondent

Chad Golder

Munger, Tolles, and Olson
chad.golder@mto.com
Respondent

Julian Beach

Munger, Tolles& Olson LLP
julian.beach@mto.com
Respondent

Aaron Ross

Attorney

Federal Trade Commission
aross@ftc.gov

Complaint

Thomas Dillickrath
Attorney

Federal Trade Commission
tdillickrath@ftc.gov
Complaint

Jessica S. Drake

Attorney

Federal Trade Commission
jdrake@ftc.gov

Complaint

W. Stuart Hirschfeld
Attorney

Federal Trade Commission
shirschfeld@ftc.gov
Complaint

David E. Owyang
Attorney

Federal Trade Commission
dowyang@ftc.gov
Complaint

Henry Su

Attorney

Federal Trade Commission
hsu@ftc.gov
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Complaint

Steven Perry
Attorney





