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INTRODUCTION

Competitors do not discuss their bids with each other. This is a basic tenet of antitrust.
Certainly, competitors who are acting unilaterally do not have discussions with each other about
whether particular customers are the type of customer with whom they do business. And
competitors who are acting unilaterally do not communicate when they are uncertain whether to
bid on particular customers, nor do they advise each other of their bids. But all that, and more, is
what Respondents did here. That is not unilateral action; that is conspiracy.

None of Respondents’ arguments come remotely close to explaining why any of their
actions are permissible under the antitrust laws. Their constant refrain is that the three
communicating competitors never reached a detailed agreement. But even assuming this were
true—and the record shows it is not—a mountain of case law states that antitrust conspiracies do
not require detailed, flyspecked conspiracy agreements. To the contrary, courts have repeatedly
found per se illegal conspiracies on facts far less clear, and with terms of agreement far less
detailed, than the record establishes here.

Moreover, Respondents have never offered any legitimate business justification for their
senior executives’ repeated assurances to each other—made by email, by text messages, and by
phone calls—that they would not compete by discounting to buying groups. Respondents can
neither erase nor explain at least fifteen inter-firm communications about buying groups,*
strategically shared with internal management, and countless instructions to employees to reject
buying groups in order to thwart a “race to the bottom.” They have offered no justification

because there is none. It is a bedrock antitrust principle that competitors should not be assuring

! (1) January 13, 2012, Schein’s Sullivan and Benco’s Cohen spoke on the telephone about a buying
group. (Complaint Counsel Post-Trial Proposed Findings of Fact (“CCFF”) 11 955-972); (2) February 8,
2013, Cohen emailed Patterson’s Guggenheim about a buying group and about Benco’s no buying group
policy. (CCFF 11 474-490); (3) February 8, 2013, Guggenheim emailed Cohen about a buying group and
Patterson’s no buying group policy. (CCFF 11 491-502); (4) March 25, 2013, Cohen and Sullivan spoke
on the telephone about a suspected buying group. (CCFF {1 1022-1048, 1051); (5) March 25, 2013,
Cohen and Sullivan exchanged text messages about a suspected buying group. (CCFF 1 1045-1048,
1051, 1057-1058); (6) March 26, 2013, Cohen texted Sullivan about a buying group. (CCFF {1 944-
1004); (7) March 27, 2013, Cohen texted Sullivan about a suspected buying group. (CCFF {{ 1061-
1071); (8) June 6, 2013, Guggenheim emailed Cohen about a suspected buying group and Benco’s policy
on buying groups. (CCFF 11 564-573); (continued on next page)
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each other of their future plans for bidding, pricing, or customers to chase. Respondents cite not
a single case holding that such conduct is permissible.

Respondents’ other arguments are equally feeble. It does not matter that the executives at
the center of the illegal communications claimed in after-the-fact, made-for-court testimony that
they did not really mean what they said; nor does it matter that they denied having conspired.
Conspirators usually deny their wrongdoing, and courts have no difficulty seeing through those
denials. While the executives may not call their conduct an “agreement,” the antitrust laws do.
Such conduct is per se unlawful because it threatens “‘the central nervous system of the
economy’ by creating a dangerously attractive opportunity for competitors to enhance their
power at the expense of others.”?

Respondents likewise cannot avoid liability by nitpicking Dr. Marshall’s opinions. Dr.
Marshall simply corroborated clear record evidence that, absent conspiracy, each Respondent
would have had a unilateral incentive to discount to buying groups that presented attractive profit
opportunities. And, if there was any doubt about Dr. Marshall’s conclusion, Respondents’ own
words resolve it. They themselves said that their unilateral incentives to deal with buying groups
could trigger a “price war.”® They feared that unless they all stood together, one of them would
be “the first company to open the floodgates to the dangerous world of GPOs.”* This fear of a
“race to the bottom™® resulted in Respondents’ “conscious commitment to a common scheme”®

of not discounting to buying groups. Nothing more is needed for per se illegality.

(9) June 8, 2013, Cohen emailed Guggenheim about its no buying group policy. (CCFF {1 574-579); (10)
June 10, 2013, Guggenheim emailed Cohen about the no buying group policy. (CCFF 1 580-588); (11)
October 1, 2013, Benco’s Ryan and Schein’s Foley spoke on the telephone about a buying group. (CCFF
111 1005-1019); (12) January 6, 2014, Patterson’s Misiak and Schein’s Steck spoke on the telephone about
a buying group. (CCFF 11 1123-1128); (13) January 21, 2014, Steck emailed Misiak about a buying
group. (CCFF 11 1129-1132); (14) April 16, 2014, Cohen emailed both Guggenheim and Sullivan about
a buying group. (CCFF 11 1133-1137); (15) Unspecified date(s) when Cohen informed Sullivan of
Benco’s no buying group policy. (CCFF 11 661-664).

2 United States v. Apple, Inc., 791 F.3d 290, 326 (2d Cir. 2015) (quoting United States v. Socony-Vacuum
Oil Co., 310 U.S. 150, 224 n.59 (1940)).

3 CCFF 1 197 (quoting CX2113 at 001).
4 CCFF { 713 (quoting CX2458 at 001).
5 CCFF 1 198 (quoting CX1149 at 002).
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Finally, Respondents cannot take refuge in cases dealing with parallel conduct resulting
from oligopolistic interdependence. To the contrary, the whole theory underlying oligopolistic
interdependence is that communications are not required for the oligopolists to act in parallel.
Oligopolies that actually communicate and coordinate with one another are called cartels. And
that is precisely what the record establishes here. Competitors watch each other like hawks, but
conspirators, like Respondents, do more than watch: they call, text, email, and meet with each

other to assure each other of how they are going to compete, and, most importantly, not compete.

® Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984) (quoting Edward J. Sweeney & Sons,
Inc. v. Texaco, Inc., 637 F.2d 105, 111 (3d Cir. 1980)).
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COMPLAINT COUNSEL’S REPLY TO BENCO’S POST-TRIAL BRIEF

The record shows that Benco’s CEO, Chuck Cohen, communicated repeatedly with the
Presidents of its two largest rivals about a policy against discounting to buying groups; that
internal company documents regularly referenced Respondents’ collective refusal to compete by
discounting to buying groups; that Respondents’ executives confronted one another with market
intelligence of deviations; that they communicated about whether an account qualified as a
buying group; and that Benco abided by a no buying group policy at the same time as these
competitor communications. These facts are not based on inferences, but on the words of
Respondents’ executives documented in trial exhibits. Benco does not dispute that these events
took place. Instead, Benco asks this Court to ignore the contemporaneous words of its
executives and its rivals, based solely on the executives’ ex post testimony that they did not enter
into an unlawful agreement. That is not how the antitrust laws work. Numerous courts have
already found that competitors violated the antitrust laws by communicating with their
competitors and adhering to a common course of conduct. When confronted with such evidence,
courts often find the existence of an unlawful agreement even when defendants’ executives deny
any such agreement, as Respondents do here. As the Fifth Circuit found, “[w]here such
testimony is in conflict with contemporaneous documents we can give it little weight.”’

To this day, Benco has not explained why its top executives communicated directly with
its rivals about a policy to refuse to discount to buying groups, why Respondents’ top executives
confronted each other about deviations from that policy, or why they conferred with each other
about whether an account qualified as a buying group. Benco similarly offered no explanation
for why it approached Burkhart on three separate occasions and invited Burkhart to refuse to
discount to buying groups. Complaint Counsel, on the other hand, has adduced testimony
admitting to the lack of any legitimate business purpose for these communications. Indeed,

rather than offer a procompetitive explanation, Cohen testified that he communicated with his

" Gainesville Utils. Dep’t v. Fla. Power & Light Co., 573 F.2d 292, 301 n.14 (5th Cir. 1978) (quoting
United States v. U.S. Gypsum Co., 333 U.S. 364, 396 (1948)).

4
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competitors to “maintain a high level of credibility” and a desire to be “honest and open.”® This
is not how businesses in a competitive market operate. Nor can Benco point to a single case that
suggests that the antitrust laws permit a naked horizontal agreement untethered to any

procompetitive purpose. In the end, Benco’s Post-Trial Brief does nothing but expose its lack of

any viable defense for its conduct.

I COMPLAINT COUNSEL’S EVIDENCE ESTABLISHES AN AGREEMENT

AMONG RESPONDENTS NOT TO DISCOUNT TO BUYING GROUPS.

Benco misstates the legal standard by arguing that this Court must begin by
distinguishing between direct and circumstantial evidence.® It is well established that “in Section
1 cases, it is unnecessary for a court to engage in the exercise of distinguishing strong
circumstantial evidence of concerted action from direct evidence of concerted action, for both are
‘sufficiently unambiguous.””'® And where Complaint Counsel’s theory is “not implausible,” as
here, it is “doubly unnecessary” to distinguish between direct and unambiguous circumstantial
evidence.!! More importantly, there is no requirement that conspiracies be proven only by
“direct evidence”;*? thus, whether evidence is designated as “direct” or “circumstantial” is

irrelevant. Indeed, many cases have found a conspiracy without engaging in the exercise that

8 CCFF 1 1076 (quoting Cohen, Tr. 723) (emphasis added); CCFF { 278 (quoting Cohen, Tr. 553)
(emphasis added).

° Benco Post-Tr. Br. at 6, 8.

19 petruzzi’s IGA Supermkts. v. Darling-Del. Co., 998 F.2d 1224, 1233 (3d Cir. 1993) (internal citation
omitted).

11 petruzzi’s IGA Supermkts., 998 F.2d at 1233 (distinguishing between strong circumstantial evidence
and direct evidence “is doubly unnecessary because [plaintiff’s] theory [of conspiracy] is not
implausible”).

12 petruzzi’s IGA Supermkts., 998 F.2d at 1230 (“[P]laintiff in a section 1 case does not have to submit
direct evidence . . . but can rely solely on circumstantial evidence and the reasonable inferences drawn
from such evidence.”). The preponderance of the evidence standard can be met through the use of direct
or circumstantial evidence. See In re Trade Advert. Assocs., Inc., et al. trading as Trade Union News,
Docket No. 8582, 1964 WL 72959, at *4 (FTC May 15, 1964); In re Wash. Crab Ass’n, Docket No. 7859,
1964 WL 73029, at *8 (FTC July 10, 1964) (violation of Sherman Act, Section 2, and thus FTC Act,
“established by a preponderance of the reliable, probative and substantial evidence and the fair and
reasonable inferences drawn therefrom”).
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Benco proposes.’® In the end, “‘[u]nambiguous evidence of an agreement to fix prices . . . is all
the proof a plaintiff needs’ to establish a violation of Section 1.”** That is exactly what

Complaint Counsel has put forth in spades.

A. Direct and Unambiguous Evidence Establishes Respondents’ Unlawful
Agreement.

Benco claims there is no evidence of agreement because none of the competitor
communications or documents used the word “agreement,” and Benco never explicitly asked its
competitors to refrain from taking any action.’® But “[t]he government . . . is not required to
prove a formal, express agreement.”'® Instead, an agreement is found upon a showing of a
“unity of purpose or a common design and understanding, or a meeting of minds in an unlawful
arrangement,”*’ or evidence that “reasonably tends to prove that the [defendants] . . . ‘had a

conscious commitment to a common scheme designed to achieve an unlawful objective.””® It is

13 United States v. Foley, 598 F.2d 1323, 1331-35 (4th Cir. 1979) (finding conspiracy where court’s
analysis did not distinguish between direct and circumstantial evidence and noting that “[p]roof of a § 1
conspiracy need not be direct”); Gainesville Utils. Dep’t v. Fla. Power & Light Co., 573 F.2d 292, 300-03
(5th Cir. 1978) (same); Esco Corp. v. United States, 340 F.2d 1000, 1005-08 (9th Cir. 1965) (same);
United States v. Apple Inc., 952 F. Supp. 2d 638, 691-94 (S.D.N.Y. 2013), aff’d, 791 F.3d 290 (2d Cir.
2015) (analyzing evidence without distinguishing between direct and circumstantial evidence and finding
that Apple engaged in a horizontal price-fixing conspiracy).

4 Apple, 952 F. Supp. 2d at 689. Notably, even where a plaintiff relies on ambiguous evidence to prove
its claim, the plaintiff does not bear the burden of showing that the existence of a conspiracy is the “sole
inference” to be drawn from the evidence. Apple, 952 F. Supp. 2d at 690 (citation omitted). “The
plaintiff is only required to present evidence that is sufficient to allow the fact-finder ‘to infer that the
conspiratorial explanation is more likely than not.”” Apple, 952 F. Supp. 2d at 690 (internal citation
omitted).

15 Benco Post-Tr. Br. at 2.

18 United States v. MMR Corp., 907 F.2d 489, 495 (5th Cir. 1990); see also Gainesville, 573 F.2d at 300
(“[P]roof of a conspiracy under [Section] 1 of the Sherman Act does not require the existence of an
express agreement. It is ‘enough that, knowing that concerted action was contemplated and invited, the
distributors gave their adherence to the scheme and participated in it.”); Esco, 340 F.2d at 1006-07 (“Nor
are we so naive as to believe that a formal signed-and-sealed contract or written resolution would
conceivably be adopted at a meeting of price-fixing conspirators in this day and age. . . . A knowing wink
can mean more than words.”); In re Polyurethane Foam Antitrust Litig., 152 F. Supp. 3d 968, 978 (N.D.
Ohio 2015) (“No formal agreement is necessary to constitute an unlawful conspiracy. . . . The essential
combination or conspiracy in violation of the Sherman Act may be found in a course of dealings or other
circumstances as well as in any exchange of words.”) (quoting Am. Tobacco Co. v. United States, 328
U.S. 781, 809-10 (1946) (alteration in original).

7 Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984) (quoting Am. Tobacco Co. v.
United States, 328 U.S. 781, 810 (1946)).

18 Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984) (quoting Edward J. Sweeney &
Sons, Inc. v. Texaco, Inc., 637 F.2d 105, 111 (3d Cir. 1980)).
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well established that “proof that the defendants got together and exchanged assurances of
common action or otherwise adopted a common plan” constitutes an antitrust agreement.’® So
too is evidence of “[a]cceptance by competitors . . . of an invitation to participate in a plan, the
necessary consequence of which, if carried out, is restraint of interstate commerce.”? Indeed,
even without an exchange of assurances, an agreement is shown when a competitor follows
conduct “suggested or outlined by a competitor in the presence of other competitors.”?* Further,
*assent” to a conspiracy is shown when competitors “either confronted others about cheating on
the cartel, or reassured others . . . that they were abiding by the agreement.”??

The direct and unambiguous evidence shows that Benco engaged in not just one or two of
the acts courts have found sufficient to establish an “agreement” that can give rise to antitrust
liability. Instead, Benco engaged in all of the above conduct to orchestrate an agreement with its

two largest competitors, Schein and Patterson, to refuse to do business with buying groups.
1. There is Direct and Unambiguous Evidence of an Agreement.

Benco first argues that there is no direct evidence of an agreement, ignoring all of the
direct and unambiguous evidence of an agreement in this case.?> Uncontroverted documentary
evidence shows that when Benco discovered Patterson had partnered with a buying group called
New Mexico Dental Coop (“NMDC”), Benco’s Chuck Cohen emailed Patterson’s Paul
Guggenheim on February 8, 2013: “Just wanted to let you know about some noise I’ve picked up
from New Mexico. FYI: Our policy at Benco is that we do not recognize, work with, or offer
discounts to buying groups (though we do work with corporate accounts) and our team

understands that policy.”?* Guggenheim responded, “Thanks for the heads up. I’ll investigate

%1n re Flat Glass Antitrust Litig., 385 F.3d 350, 361 (3d Cir. 2004).
20 Interstate Circuit v. United States, 306 U.S. 208, 227 (1939).

21 Esco, 340 F.2d at 1007-08.

22 United States v. Beaver, 515 F.3d 730, 738 (7th Cir. 2008).

23 Benco Post-Tr. Br. at 6-7.

24 CCFF 1 483 (quoting CX0056 at 001) (emphasis added).

7
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the situation. We feel the same way about these.”? Cohen and Guggenheim both admitted that,
following this communication, they each understood that the other would not discount to buying
groups as a matter of “policy.”?® A “policy” is defined as “a definite course or method of action
... to guide and determine present and future decisions.”?’

As Benco acknowledges, direct evidence includes any “document or conversation
explicitly manifesting the existence of the agreement in question.”?® But Benco ignores the
February 2013 Cohen-Guggenheim exchange, which constitutes direct evidence of an agreement
because it manifests the “meeting of the minds” and a “common design and understanding”?°—
not based on an inference, but directly on the words used by Respondents’ executives. In
addition, the February 2013 communication is direct evidence that Cohen and Guggenheim “got
together and exchanged assurances of [the] common action”®° of refusing to discount to buying
groups. Further, courts have held that a memorandum describing the discussions from a
competitor meeting constitutes direct evidence of conspiracy.®! Here, the record includes not
just a memorandum describing the exchange of assurances between Benco and Patterson, but the
competitor exchange itself.

Within days of this exchange, Patterson ended negotiations with the NMDC buying
group, and mere weeks later, Patterson implemented a no buying group strategy by instructing
its sales representatives not to work with buying groups.®

Benco also omits that Guggenheim confronted Cohen four months later upon hearing a

rumor that Benco was discounting to a buying group. In June 2013, Patterson received market

> CCFF 1 495 (quoting CX0090 at 001) (emphasis added).
26 CCFF 1 489-490, 500.
2" Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/policy.

%8 Benco Post-Tr. Br. at 6-7 (citing In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 324 n.23 (3d Cir.
2010)).

2% Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984) (quoting Am. Tobacco Co. v.
United States, 328 U.S. 781, 810 (1946)).

% In re Flat Glass Antitrust Litig., 385 F.3d 350, 361 (3d Cir. 2004).

31 Arnold Pontiac-GMC, Inc. v. Budd Baer, Inc., 826 F.2d 1335, 1338 (3d Cir. 1987).
32 CCFF 11 503-506.

3 CCFF 1 630-631; see also CCFF {1 544-547, 549, 589-629, 632-652.
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intelligence that Benco was discounting to an entity it believed to be a buying group—Atlantic
Dental Care (“ADC”).3* Guggenheim testified that he viewed Benco’s arrangement with this
buying group as a deviation from Cohen’s prior assurance of a no buying group policy.®
Guggenheim went back to the February 2013 Cohen email and responded to it, asking Cohen to
“shed some light” on Benco’s business arrangement with ADC and whether Benco would still
abide by a no buying group policy.*® Cohen knew exactly why his competitor was asking these
questions—he understood that Guggenheim wanted to know why Benco was doing business with
ADC given Cohen’s prior assurance of a no buying group policy.®” In response, Cohen
reassured Guggenheim that he was keeping his side of the agreement: “As we’ve discussed, we
don’t recognize buying groups.”® To assure Guggenheim of compliance, Cohen shared
confidential and commercially sensitive information to prove that ADC was not a buying group,
explaining that each of the individual practices of ADC had merged to form a single corporate
dental account.®®* And as Cohen and Guggenheim had discussed in the February 2013 email,
corporate accounts were fair game for competition.*> Cohen proceeded to further allay
Guggenheim’s suspicion that ADC was a buying group by promising to “ensure” that ADC
merged its practices to become a corporate account.*!

“[D]irect evidence of conspiracy . . . removes any ambiguities that might otherwise exist
with respect to whether the parallel conduct in question is the result of independent or concerted
action.”*? The June 2013 exchange and the executives’ testimony do just that—they confirm the
existence of a prior agreement, since “assent” to a conspiracy is shown when “the co-

conspirators either confronted others about cheating on the cartel, or reassured others . . . that

3 CCFF 11 565-566.

% CCFF {1 572.

% CCFF 1 568-570.

3" CCFF § 573.

% CCFF 11 575 (quoting CX0062 at 001) (emphasis added).

% CCFF 11 574-577; CCFF 1 1062-1065; see also CCFF { 580-581.

%0 CCFF 1 483 (CX0056 at 001) (“we do work with corporate accounts”).

*1 CCFF 1 575-579.

2 1n re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 324 n.23 (3d Cir. 2010).
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they were abiding by the agreement.”*® Following these exchanges, both companies repeatedly
and consistently instructed their employees to reject buying groups.*

The direct and unambiguous evidence of an agreement is not limited to Benco and
Patterson. Following a similar pattern, Benco’s Cohen and Schein’s President, Tim Sullivan,
exchanged similar assurances that neither would work with buying groups. As with Patterson,
Cohen admitted that he informed Sullivan that Benco refused to discount to buying groups as a
matter of policy.*® Again, Benco does not account for the direct evidence showing that Benco
reached out to Schein to discuss buying groups on no fewer than six occasions.*® As the Sixth
Circuit held, “An agreement . . . may ultimately be proven . . . by direct evidence of
communications between the defendants.”*” These communications between Benco and Schein

doubtlessly related to buying groups—the evidence in the record consists of text messages

¥ United States v. Beaver, 515 F.3d 730, 738 (7th Cir. 2008); see also United States v. Foley, 598 F.2d
1332-33 (4th Cir. 1979) (finding evidence of competitors calling each other about failure to adopt a
higher commission as probative of conspiracy to raise commission rate); United States v. Maloof, 205
F.3d 819, 830-31 (5th Cir. 2000) (finding that defendant orchestrated an antitrust price-fixing conspiracy
by, inter alia, informing his competitor when “sales representatives from other companies deviated from
the agreed upon pricing™); United States v. Gravely, 840 F.2d 1156, 1161 (4th Cir. 1988) (“[T]he efforts
of the conspirators to enforce their agreement, by policing and subsequent meetings, is further proof of
the conspiracy.”); United States v. FMC Corp., 306 F. Supp. 1106, 1150 (E.D. Penn. 1969) (finding
persuasive evidence of a conspiracy where “exchanges of assurances continued after the initial
[agreement].”).

“ CCFF 11 416-417, 422-424, 527-528, 540-546, 607-611, 622-625, 630-652.

*> CCFF 1 661-664.

46 CCFF 1 679. As discussed in more detail in Complaint Counsel’s Post-Trial Brief, pages 29-35, the six
communications consist of: (1) a communication during which Cohen informed Sullivan of Benco’s no
buying group policy (CCFF {1 662-664); (2) an 11 minute and 34 second call between Cohen and
Sullivan on January 13, 2012 (CCFF 11 968, 955-967, 969-972); (3) an 8 minute and 35 second call
between Cohen and Sullivan on March 25, 2013 (CCFF 1 1028-1037, 1045-1047, 1051); (4) a text
message between Cohen and Sullivan on March 27, 2013 (CCFF {1 1067-1070); (5) a text message
between Cohen and Sullivan on March 26, 2013 (CCFF {1 994-997); and (6) an 18 minute call between
Benco’s Ryan and Schein’s Foley on October 1, 2013 (CCFF {1 1009-1017). In addition, Cohen planned
to send a note in the mail to Sullivan about the buying group Smile Source in July 2012. CCFF {{ 979-
992. And Cohen sent Sullivan and Guggenheim an email regarding the TDA buying group in April 2014,
after which he spoke with Sullivan on the telephone. CCFF {{ 1133-1135. That is, of course, merely the
evidence for which the two companies left a written trail. Cohen and Sullivan spoke on the telephone
dozens of other times (CCFF 1 351 (56 calls between 2011 and 2015)); attended numerous industry
events together (CCFF {f 355-356); and attended numerous private in-person meetings together during
the relevant period (CCFF 1 357, 381, 383). Moreover, Sullivan exchanged additional communications
with Cohen, including written notes and voicemail messages that are not part of the evidentiary record.
CCFF 1 353. Sullivan testified that he may also have called Cohen from his office land line telephone,
the records for which were not produced to Complaint Counsel. CCFF { 354.

*" Erie Cnty. v. Morton Salt, Inc., 702 F.3d 860, 867-68 (6th Cir. 2012).
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explicitly discussing buying groups, witness testimony confirming telephone calls relating to
buying groups, and contemporaneous emails memorializing telephone conversations relating to
buying groups.*® Through these communications, Benco gained the understanding that Schein,
just like Benco, would adopt a policy against recognizing buying groups.*® As Cohen testified,
he understood that “the policy that Henry Schein had was that they do not recognize GPOs.”°
Consistent with Benco’s understanding, Schein adopted a no buying group strategy beginning in
late 2011.%

Shortly thereafter, Benco began confronting Schein about perceived deviations from a no
buying group strategy, further evidencing a prior “meeting of the minds,” “unity of purpose,”
and “common design and understanding.” In January 2012, Benco’s Director of Sales, Patrick
Ryan, forwarded to Cohen field intelligence about Schein working with a buying group, noting
that it was specifically “for Timmy conversation,” referring to Tim Sullivan of Schein.? After
receiving this email, Cohen scheduled a call with Schein’s Sullivan and responded to Ryan:
“Talking this AM.”>® Phone records indisputably show that Cohen did in fact speak to Sullivan
for 11 minutes and 34 seconds that morning.>* A few months later, in July 2012, Ryan again
forwarded information to Cohen that Schein was discounting to another buying group, Smile
Source, again specifically for the explicit purpose of communicating with Schein’s Sullivan:
“Better tell your buddy Tim to knock this shit off.”>®> Cohen again responded in agreement:

“Please resend this e-mail without your comment on top so that | can print & send to Tim with a

“8 CCFF 11 662-664, 955-971, 994-997, 1006-1017, 1028-1037, 1045-1047, 1069-1070, 1133.
9 CCFF 11 665-684; see also CCFF 11527, 1191, 1193.

%0 CCFF 1 676 (quoting Cohen, Tr. 583-584); see also CCFF {1 675-678. Buying groups are also
referred to as group purchasing organizations (“GPOs™), buying clubs, and buying cooperatives (or co-
ops) in the dental industry. CCFF {1 68-71.

L CCFF 1§ 717-721, 729-731, 733-737, 743-860.

52 CCFF 1 956-961.

3 CCFF 11 964-967.

> CCFF 1 968.

> CCFF 1 982 (quoting CX0018 at 001) (emphasis added); see also CCFF ] 978-981, 983-986.
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note.”® Benco continued to confront Schein when it perceived cheating the following year. In
March 2013, Cohen received market intelligence that Schein was offering a 7% discount to a
buying group, and Cohen immediately sent the information to Sullivan, noting that it could just
be a “rumor” and “thank[ed]” Sullivan.>” In October of that year, Benco again contacted Schein
out of concern that Schein was distributing discounted products to the buying group Smile
Source.>® Benco’s brief omits all of this evidence.

None of this evidence makes any sense in the absence of a prior agreement. And
Complaint Counsel has adduced admissions that there was no other explanation. As Cohen

testified:

Q. [W]hy were you and Mr. Sullivan discussing buying groups?
We’ve now seen a couple of examples of that. . . .

A. | can’t imagine any specific reasons why we were or why we
weren’t. | suppose it looks like the topic came up in this
conversation.>®

The evidence further shows that Benco contacted Schein for input on whether to bid on
the ADC account because Benco was uncertain whether this account qualified as a buying
group.® When Benco could not determine whether ADC was a buying group, Benco’s Cohen
created a reminder to “Call Tim Sullivan re: Buying Groups” on March 25, 2013, and then spoke
with Sullivan that same day.®* At trial, Cohen admitted he contacted Sullivan so that Benco
would know “how we would handle that account”®2—a direct admission that Cohen was seeking

his competitor’s input before bidding on an account. Direct evidence is that which “removes any

% CCFF 1 990 (quoting CX0018 at 001) (emphasis added). Cohen admitted he was planning to print the
email with information about Schein’s involvement with a buying group and send it to Sullivan with a
note. CCFF 1 991-992.

" CCFF 11 994-997.

58 CCFF 1 1005-1017.

% CCFF 1 1004; see also CX0301 (Cohen, IHT at 287).
0 CCFF 1 1022-1037, 1044-1048.

81 CCFF 11 1028-1036. Sullivan claims that during this call, he told Cohen they should not discuss ADC,
but as discussed in more detail in Complaint Counsel’s Reply to Schein Post-Tr. Br. § I11.A.1, this claim
is contradicted by Cohen’s testimony and contemporaneous documents. CCFF 1 1054-1060.

82 CCFF {1 1037 (quoting Cohen, Tr. 720). Benco’s Cohen also communicated with Patterson’s
Guggenheim about whether ADC was a buying group. CCFF {{ 569-579.
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ambiguities . . . with respect to whether the parallel conduct in question is the result of
independent or concerted action.”®® Cohen’s admission removes any ambiguities that he was
acting in concert rather than independently, for “independent” is defined as “not looking to
others for one’s opinions or for guidance in conduct.”®*

Benco fails to mention that on an 8-minute phone call on March 25, 2013, Cohen and
Sullivan “exchang[ed] information about whether Atlantic Dental Care was a [] group
purchasing organization or a DSO [corporate account].”®® Sullivan testified that during that call,
Cohen “basically said to me that they [Benco] don’t plan to, you know, bid on their — this
group.”®® After getting the advice of outside legal counsel the next day, however, Benco
concluded ADC was a corporate account rather than a buying group.®” Evidencing a conscious
commitment to Schein, Benco’s Cohen immediately shared this confidential and privileged
information with Sullivan, noting that Benco was “going to bid” because ADC was “not a buying
group.”®® Cohen admitted that telling his top competitor that Benco was going to bid on ADC
may be viewed as “counter-rational,”®® but he did so because he did not want Sullivan to think he
was “duplicitous in [the] first call” or trying to “head-fake” Schein.”® Cohen testified that he did

so out of an obligation to be truthful to his rival: he wanted to “maintain a high level of

% n re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 324 n.23 (3d Cir. 2010).

%4 Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/independent (emphasis
added).

% CCFF 1 1036.

% CCFF 1 1038. While Sullivan changed his testimony at trial, his trial testimony confirmed that he and
Cohen discussed Atlantic Dental Care. CCFF { 1035 (Sullivan, Tr. 3946).

87 CCFF 11 1062-1067.

%8 CCFF 11 1069 (quoting CX0196 at 010), 1068, 1070. Following Sullivan’s receipt of Cohen’s March
27, 2013 text message, Sullivan and Cohen tried to reach each other on the telephone several times. On
April 3, 2013, they finally connected and spoke for 5 minutes and 36 seconds. CCFF {{ 1079-1080,
1088.

8 CCFF 11 1073-1074.

O CCFF 1 1076. Cohen’s testimony that he did not want to “head fake” Sullivan is in stark contrast to the
facts of In re McWane where the competitors were trying to “head fake” their competitors to gain a
competitive advantage. In re McWane Inc., Docket No. 9351, 2013 WL 8364918, at *232 (FTC May 1,
2013) (Initial Decision).

13


https://www.merriam-webster.com/dictionary/independent
http:Schein.70
http:group.67

PUBLIC

credibility,” and he wanted his competitor to know he was “honest.””* In a competitive market,
rivals do not strive to maintain credibility with their competitors.

Further, Benco omits that there is direct evidence of explicit communications between
Respondents about the Texas Dental Association (“TDA”) buying group, and whether each
would continue to attend the TDA trade show in light of its creation of this buying group.
Patterson’s VP of Sales, David Misiak, called Schein’s VP of Sales, David Steck, to inform him
that “Patterson was withdrawing from the [following] TDA meeting.”’2 In return, Steck “felt an
obligation to get back to Mr. Misiak . . . regarding what Schein’s plans were” once Schein made
a decision.” Moreover, Benco’s Cohen emailed Schein’s Sullivan and Patterson’s Guggenheim
with an article about the TDA buying group.” Following inter-firm communications, all three
Respondents withdrew from the next TDA trade show as a result of TDA’s creation of a buying
group.” This unambiguous evidence is yet another manifestation of Respondents’ coordination
in response to the buying group threat.

The evidence of agreement extends beyond the direct competitor-to-competitor
communications about buying groups. Benco does not account for the contemporaneous internal
company documents demonstrating that the senior executives of the Big Three were confident

that all three would reject buying groups:®

e Benco: On February 23, 2013, the final day of an industry conference attended by the
Big Three, “[A]ll of the major dental companies’’ have said, ‘NO’ [to buying

™ CCFF 1 1076; see also CCFF { 1075.

2 CCFF 11 1124-1125; see also Complaint Counsel’s Response to Benco’s Proposed Findings of Fact
(“CCRF (Benco)™) 11 596-597 (quoting Steck, Tr. 3701).

3 CCFF 19 1126, 1129; see also CCRF (Benco) {1 596-597 (quoting Steck, Tr. 3702 (emphasis added)).

" CCFF 1 1133. Following this email, Sullivan and Cohen spoke on the telephone the same day. CCFF {
1135. Guggenheim made himself a calendar entry task to call Cohen about the TDA Perks letter, and
later marked the task 100% complete. CCFF § 1136.

> CCFF 11 1142-1146; see also CCRF (Benco) {1 596-599.
8 CCFF 1 1183-1195.

" Ryan testified that he was referring specifically to Benco, Schein, and Patterson through his statement
“all of the major dental companies.” CCFF { 528.
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groups], and that’s the stance we will continue to take.”"®

e Patterson: “Confidential and not for discussion . .our 2 largest competitors stay out of
[buying groups] as well.”"

e Patterson: “We don’t need GPO’s in the dental business. Schein, Benco, and
Patterson have always said no. | believe it is our duty to uphold this and protect this
great industry.”®

e Benco: “l already KNOW that Patterson and Schein have said NO [to buying
groups].”8t

e Benco: “We don’t allow [volume discount] pricing unless there is common
ownership. Neither Schein nor Patterson do either.”®2

e Schein “The good thing here is that PDCO, Benco and us are on the same page
regarding these buying groups/consortiums.”83

e Schein: “Schein, PDCO and Benco all refused to bid on their business when they
entered the GPO/Buying Group world.”8

Benco overlooks this evidence, but such knowledge of a collective refusal®® constitutes

unambiguous evidence of an agreement.®® Indeed, at least one court identified such evidence as

8 CCFF 1527 (quoting CX1149 at 002) (emphasis added). The date of this email is notable because it
was a mere two weeks after the exchange of assurances between Benco and Patterson, and also the final
day of the Chicago Dental Society industry meeting attended by the Big Three. CCFF {518, 527.
Guggenheim, Misiak, and Rogan for Patterson; Cohen and Ryan for Benco; and Sullivan for Schein all
attended the Chicago Dental Society industry meeting held from February 21, 2013 through February 23,
2013. CCFF 11519-526. While Ryan testified that he wrote this based on “what [he] could tell” in the
marketplace (Ryan, Tr. 1083), no amount of observation of a competitor’s conduct could have confirmed
for Ryan that the Big Three would “continue to take” that stand in the future.

" CCFF 1 549, 1187 (quoting CX0093 at 001) (bolded but not italicized in original).
8 CCFF 19 603, 1190 (quoting CX0106 at 001) (emphasis added).

81 CCFF 11 1191, 425 (quoting CX0012 at 001). Again, Ryan testified that he wrote this based on
“experience” that Benco gets approached after Schein and Patterson (Ryan, Tr. 1209-1210), the evidence
in the record does not support that explanation. Kois, for example, had discussions with Schein and Benco
nearly simultaneously. CCRF (Benco) 1 414. NMDC approached Benco before Patterson refused them.
CCRF (Benco) 1 414. Likewise, Smile Source approached Benco when it was already working with
Schein. CCFF 11 532, 669 (CX1116: “We currently use Henry Schein for our services, but, want to see
what sort of relationship could be established with Benco.”)).

8 CCFF 1 1193 (quoting CX1185 at 002) (emphasis added).
8 CCFF 11 1194, 1138 (quoting CX2106 at 001) (emphasis added).
8 CCFF 11 1195, 947 (quoting CX2094 at 001) (emphasis added).

8 Benco did not reference the majority of these documents in their Post-Trial submissions. As discussed
previously, Benco has, at times, claimed that this knowledge of collective refusal came from “market
intelligence,” (e.g., Ryan, Tr. 1083), but it points to no record of such market intelligence. The pre-
conspiracy market intelligence actually indicated the opposite—that Schein and Patterson were working
with buying groups. CCFF 1 533, 665-667, 669-670, 672-673, 682-684.
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direct evidence of a conspiracy.®” In addition, these repeated statements of Respondents’
collective refusal were often uttered in the same breath as instructions to its employees not to
discount to buying groups, showing that the collective refusal was relevant to Respondents’
decision not to do business with buying groups. For example, immediately after Benco’s
Director of Sales, Patrick Ryan, told the company’s sales team that “Benco does not recognize
GPOs,” he assured them that “all of the major dental companies®® have said, ‘NO’ [to buying
groups], and that’s the stance we will continue to take.”® Similarly, immediately after
Patterson’s VP of Sales, David Misiak, instructed his regional manager to say no to a buying
group, he told the manager “[c]onfidential and not for discussion . .our 2 largest competitors stay

out of these as well.”%

Further, erasing any doubt of the conspiracy among the Big Three, when the regional
distributor, Burkhart Dental, rebuffed Benco’s invitation to stop working with buying groups,®!
Benco’s Ryan asked Cohen to tell Schein and Patterson to stay the course on their no buying
group position, just as Benco was maintaining its policy: “CHUCK---maybe what you should do
is make sure you tell Tim [Sullivan of Schein] and Paul [Guggenheim of Patterson] to hold their
positions as we are[.]”%? Cohen testified he understood that Ryan was suggesting he “reiterate”
Benco’s no buying group policy to his competitors,? proving that the Benco’s understanding of
the Big Three’s collective refusal to discount to buying groups was based on none other than the
competitors’ prior exchange of assurances. This email is a further example of direct evidence

manifesting Respondents’ prior agreement.

8 B&R Supermarket, Inc. v. Visa, Inc., No. C 16-01150 WHA, 2016 WL 5725010, at *6 (N.D. Cal. Sept.
30, 2016).

8" B&R Supermarket, 2016 WL 5725010, at *6 (credit card company executive’s statement about the
conduct of all competitors was “direct evidence of a conspiracy™).

8 Ryan testified that he was referring specifically to Benco, Schein, and Patterson through his statement
“all of the major dental companies.” CCFF { 528.

8 CCFF 527 (quoting CX1149 at 002).

% CCFF 1 549 (quoting CX0093 at 001).

1 CCFF 1 1208-1218, 1240.

%2 CCFF 1 1103 (quoting CX0023 at 001) (emphasis added); see also CCFF { 1104.
% CCFF 1 1105.
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Finally, Patterson’s executive, Neal McFadden, informed a potential customer that the
reason Patterson could not engage with buying groups was that, “[W]e’ve signed an agreement
that we won’t work with GPOs.”®* While there does not appear to be a signed agreement among
the Big Three, McFadden’s statement explicitly referenced a prior commitment that constrained
Patterson’s ability to work with buying groups.®® This statement requires no further inference of
collusion and constitutes another piece of direct evidence of agreement.®

While Benco argues that there is no evidence of an agreement,®” numerous precedents
have found liability based on considerably less.%® Furthermore, the direct and unambiguous
evidence discussed above is precisely the type of evidence that has led other courts to a find an
unlawful agreement.®® In Gainesville Utilities Department v. Florida Power & Light Co., the
Eighth Circuit found an unlawful market division agreement on evidence that the competitors
informed each other that they would not serve customers in certain territories.’®® The court

found that the “exchange of letters between high executives . . . . points so strongly to the

% CCFF 1 657 (quoting CX0164 at 002) (emphasis added).

% Any claims that this statement was an innocent lie is contradicted by other contemporaneous evidence.
CCFF 11 658-660. Indeed, where “testimony is in conflict with contemporaneous documents [courts]
give it little weight, particularly when the crucial issues involved mixed questions of law and fact.”
United States v. U.S. Gypsum Co., 333 U.S. 364, 395-96 (1948).

% Toledo Mack Sales & Serv. v. Mack Trucks, Inc., 530 F.3d 204, 222 (3d Cir. 2008).
9 Benco Post-Tr. Br. at 2, 7.

% See e.g., United States v. Maloof, 205 F.3d 819, 830-31 (5th Cir. 2000) (finding defendant orchestrated
an antitrust price-fixing conspiracy by, inter alia, informing his competitor when “sales representatives
from other companies deviated from the agreed upon pricing”); United States v. Gravely, 840 F.2d 1156,
1161 (4th Cir. 1988) (“[T]he efforts of the conspirators to enforce their agreement, by pooling and
subsequent meetings, is further proof of the conspiracy.”); In re Plywood Antitrust Litig., 655 F.2d 627,
633-34 (5th Cir. 1982) (finding internal memoranda sufficient evidence to find an agreement); Foley, 598
F.2d at 1332-33 (finding evidence of competitors calling each other about their failure to adopt a higher
commission as probative of conspiracy to raise commission rate); Standard Oil Co. of Cal. v. Moore, 251
F.2d 188, 209-12 (9th Cir. 1957) (finding evidence of parallel behavior and communications between
defendants concerning practices not at issue in the case probative of an agreement to refuse to serve a
customer); United States v. FMC Corp., 306 F. Supp. 1106, 1150 (E.D. Penn. 1969) (finding persuasive
evidence of a conspiracy that “[t]hese exchanges of assurances continued after the initial [agreement].”).

% Although not every piece of evidence described constitutes direct evidence of an agreement, as
discussed previously, “in Section 1 cases, it is unnecessary for a court to engage in the exercise of
distinguishing strong circumstantial evidence of concerted action from direct evidence of concerted action
for both are “sufficiently unambiguous.”” Petruzzi’s IGA Supermkts. v. Darling-Del. Co., 998 F.2d 1224,
1233 (3d Cir. 1993) (citation omitted).

100 573 F.2d 292, 299 (5th Cir. 1978).
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existence of a conspiracy that ‘reasonable men could not arrive at a contrary verdict.””*%* Here,
just as in Gainesville, the direct evidence shows that Respondents’ senior executives informed
each other they would not do business with or discount to buying groups.®? In United States v.
Foley, the Fourth Circuit affirmed a per se criminal price fixing conviction where one defendant
remarked to his competitors that his firm would charge a certain commission rate, and
competitors “expressed an intention or gave the impression that his firm would adopt a similar
change.”'® The court affirmed an agreement even though the defendant explicitly stated that
“he did not care what the others did.”*** The direct evidence in this case shows Respondents
behaved in the same way. Further, just as Respondents confronted each other about deviations
for a no buying group strategy and assured each other of compliance, in United States v. Beaver,
the Seventh Circuit upheld a criminal price-fixing conviction in part because competitors
“confront[ed] someone whom they believed was cheating” and “reassured others . . . that they
were abiding by the agreement.”1%

None of these courts went through the exercise of parsing evidence as either direct or
circumstantial, as Benco proposes. Instead, the courts in these, and numerous other cases,
looked to the totality of the evidence to find an agreement.!®® Thus, regardless of whether each
piece of evidence in the record is labeled “direct” or “circumstantial,” the above evidence
constitutes unambiguous proof that Respondents entered into an unlawful agreement to refuse to

do business with buying groups.

101 Gainesville, 573 F.2d at 301 (quoting Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969)).
102 E g., CCFF 1 483-488, 495-496, 500, 661-664, 680-681, 958-969, 997, 1011-1017.

103 598 F.2d 1323, 1332 (4th Cir. 1979).

104 Foley, 598 F.2d at 1332.

105515 F.3d 730, 738 (7th Cir. 2008).

106 Esco Corp. v. United States, 340 F.2d 1000, 1005-08 (9th Cir. 1965) (finding conspiracy where court’s
analysis did not distinguish between direct and circumstantial evidence); United States v. Apple Inc., 952
F. Supp. 2d 638, 691-94 (S.D.N.Y. 2013), aff’d, 791 F.3d 290 (2d Cir. 2015) (analyzing evidence without
distinguishing between direct and circumstantial evidence and finding that Apple engaged in a horizontal
price-fixing conspiracy).
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2. Witness Denials Are Not Sufficient to Overcome the Overwhelming
Unambiguous Evidence of Agreement.

Benco argues that witness testimony denying the existence of a conspiracy is direct
evidence of a lack of agreement, citing this Court’s decision in In re McWane, Inc.®” But this
case is nothing like McWane, because here, unlike McWane, there is unambiguous evidence
establishing that the competitors directly communicated about the subject matter of the
conspiracy.'® After finding an absence of evidence showing an agreement, this Court held in
McWane that witnesses denying that they discussed the alleged conspiracy or agreed “further
weigh[ed] against a finding of an agreement.”'% By contrast, Respondents’ executives admit
that they communicated directly with one another—through private emails and text messages—
about a policy against discounting to buying groups.}® They admit that they communicated
when they saw deviations from a no buying group policy.!** They admit that they communicated
when uncertain whether an account qualified as a buying group.*'? Moreover, Respondents’
contemporaneous documents manifest the agreement, expressly reference a joint refusal to
discount and acknowledge a “duty to uphold” the collective refusal.!*® In the face of this
evidence, witness denials of an agreement are not credible.

Furthermore, whether Respondents entered into an “agreement,” as defined by the

Sherman Act and relevant case law, is a mixed question of law and fact based on the totality of

197 Benco Post-Tr. Br. at 7. Schein and Patterson present the same argument. Schein Post-Tr. Br. at 4;
Patterson Post-Tr. Br. at 38-41.

198 1n re Mcwane, Inc., Docket No. 9351, 2013 WL 8364918, at *265 (FTC May 1, 2013) (Initial
Decision) (“There is no evidence showing what Mr. Tatman and Mr. Rybacki discussed . . . .”).

109 McWane, 2013 WL 8364918, at *267.

110 CCFF 11 483-484, 489-490, 495-496, 500, 662-664, 1000-1001, 1004, 1011, 1036-1040. For
example, a Schein executive testified: “I received a call from Pat Ryan at Benco Dental . . . he basically
was making a statement . . . that they didn’t like working with buying groups.” CCFF { 1011. Benco’s
Cohen testified, “Q. You did communicate Benco’s no-buying group policy to Mr. Sullivan; correct? A. |
believe I did. Yes.” CCFF {662. Benco’s Cohen testified: “Q. You’ve communicated Benco’s no-
buying group policy to Mr. Guggenheim? A. ... [Y]es.” CCFF { 484. Patterson’s Guggenheim testified:
“It’s fair to say that you viewed Benco’s doing business with Atlantic Dental Care as a deviation from
what Chuck Cohen had told you before about Benco’s policy? A. Yes.” CCFF {572; Guggenheim, Tr.
1628.

11 CCFF 11 568-573, 995-997, 999-1004.
112 CCFF 11 1022-1037.
13 CCFF 11 527, 549, 603, 1103, 1183, 1190-1191, 1193-1195.
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the evidence.'** And because antitrust law “does not require the existence of an express
agreement,”*® witness denials of an agreement are given little weight when contemporaneous
documents and other evidence show an agreement.'® Contemporaneous documents represent
the most reliable evidence,''” in part because witness memories fade over time, as many
witnesses’ memories faded in this case.!® Thus, in Gainesville, the Fifth Circuit found the
existence of a per se unlawful agreement based on competitor communications of a refusal to
serve certain customers, even though the executives denied the existence of an agreement.%°
The court noted that “where such testimony is in conflict with contemporaneous documents we
can give it little weight.”*?° The court did the same in United States v. Capitol Service, Inc.,
which found an unlawful agreement even though the defendants denied the agreement, because it
is “not necessary [] that the Government prove an express agreement.”*?! Thus, even if the

denials of an express agreement are credited, an unlawful conspiracy still exists under the

114 United States v. General Motors Corp., 384 U.S. 127, 141 n.16 (1966) (“[T]he ultimate conclusion by
the trial judge [of whether] the defendants’ conduct . . . constitute[s] a combination or conspiracy in
violation of the Sherman Act . . . is not one of “fact,” but consists rather of the legal standard required to
be applied to the undisputed facts of the case.”); Gainesville Utils. Dep’t v. Fla. Power & Light Co., 573
F.2d 292, 301 n.14 (5th Cir. 1978).

115 Gainesville, 573 F.2d at 300.
116 Gainesville, 573 F.2d at 301 n.14.

17 United States v. Gen. Elec. Co., 82 F. Supp. 753, 844 (D.N.J. 1949) (The documents in the record
“were never intended to meet the eyes of any one but the [executives] themselves, and were, as it were . . .
cinematographic photographs of their purposes at the time when they were written. They have, therefore,
the highest validity as evidence of intention,” and should be afforded greater weight than witness denials
of an agreement), decision supplemented, 115 F. Supp. 835 (D.N.J. 1953) (“[A]lthough in many instances
[the witness] attempted to contradict [documents], his contradiction only served to affect the general
credibility of his testimony.”); FTC v. Qualcomm, Inc., No. 17-CV-00220, 2019 WL 2206013, at *7
(N.D. Cal. May 21, 2019) (“The Court finds Qualcomm’s internal, contemporaneous documents more
persuasive than Qualcomm’s trial testimony prepared specifically for this antitrust litigation.”).

118 Faded memories appear to plague this case. For example, Ryan testified that he did not remember
discussing Smile Source with Foley (Ryan, Tr. 1101), but documentary evidence clearly shows that they
did. CCFF {1014 (Statement of Ryan to his boss: “[Smile Source is] is [v]ery familiar. . . Randy [Foley]
at Schein and | talked specifically about them. Buh-bye.”); see also CCFF {1 1011, 1017. Additionally,
Sullivan testified that he first heard about the Unified Smiles buying group from a message from Cohen,
but later backtracked saying he had misremembered. CCRF (Benco) 564 (citing CX8025 (Sullivan,
Dep. at 393 (“Have you ever heard of a group called Unified Smiles? A. Only through a message | got
from Chuck™)). Sullivan also testified three times at his investigational hearing that Cohen informed him
that Benco would not bid on ADC (CCFF 1 1038-1040), but later changed his testimony again
explaining that he had misremembered (CCFF 11 1041-1043).

119 Gainesville, 573 F.2d at 301 n.14.
120 Gainesville, 573 F.2d at 301 n.14 (citation omitted).
121 United States v. Capitol Serv., Inc., 568 F. Supp. 134, 144-45 (E.D. Wis. 1983).
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antitrust laws if the Court finds Respondents engaged in communications and conduct that shows
a “conscious commitment to a common scheme.”*?? As the First Circuit found, “[i]t is to be
expected that [Respondents’] witnesses would deny that there was an agreement,” but that does
not offset the “compelling documentary evidence of a planned common course of action or
understanding.”*?® Indeed, courts have regularly found the existence of an agreement despite the
defendants’ denials of any agreement.?*

Additionally, while Benco claims 40 individuals denied the agreement, most of these
individuals were not the ones responsible for forming and enforcing the agreement.'? Aside
from the executives who participated in the inter-firm communications about buying groups, or
were forwarded such inter-firm communications, or otherwise referenced the Big Three’s

conspiracy, it is very likely that Respondents’ employees who testified at trial or in a deposition

122 Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 (1984) (quoting Edward J. Sweeney &
Sons, Inc. v. Texaco, Inc., 637 F.2d 105, 111 (3d Cir. 1980)); see also Capitol Serv., 568 F. Supp. at 145.

123 Adver. Specialty Nat’l Ass’nv. FTC, 238 F.2d 108, 116-17 (1st Cir. 1956) (upholding Commission’s
findings of an agreement where witnesses denied that an agreement took place and offered a different
interpretation of the documentary evidence in the record).

124 See, e.g., Gainesville, 573 F.2d at 301 n.14 (“The officials of the power companies deny the existence
of a territorial agreement, but where such testimony is in conflict with contemporaneous documents we
can give it little weight.”) (internal quotation omitted); In re High Fructose Corn Syrup Antitrust Litig.,
295 F.3d 651, 655 (7th Cir. 2002) (overturning summary judgment where plaintiff offered evidence of an
agreement and noting that a reasonable trier of fact need not accept testimony “which is self-serving,
uncorroborated, implausible [ ], and inconsistent with the overall evidence of conspiracy.”); United States
v. Champion Int’l Corp., 557 F.2d 1270, 1273 (9th Cir. 1977) (upholding trial court finding of an
agreement to eliminate competitive bidding for timber even though defendants asserted that meetings
were innocent); Vitagraph, Inc. v. Perelman, 95 F.2d 142, 146 (3d Cir. 1936) (upholding the district
court’s conspiracy finding even though defendants’ executive and manager witnesses testified “that there
was no conspiracy or concerted action between the defendants”); United States v. Beachner Constr. Co.,
555 F. Supp. 1273, 1278-79 (D. Kan. 1983) (“Although witnesses denied any overall agreement or
understanding or participation in a single conspiracy, there can be no doubt that bid rigging was a way of
life in the industry in Kansas.”), aff’d, 729 F.2d 1278 (10th Cir. 1984).

125 Benco claims that Complaint Counsel identified these individuals as having knowledge of the alleged
conspiracy. Benco Post-Tr. Br. at 8. Benco is incorrect. Complaint Counsel identified these individuals
as having “knowledge of the facts supporting the allegations in Paragraphs 7, 8 and 36 and the finding of
the agreement alleged in the Complaint.” This includes witnesses with knowledge of any facts that go to
the totality of the evidence of conspiracy, including Respondents’ dealings with buying groups, motive to
conspire, unilateral self-interest, and opportunity to conspire. Complaint Counsel’s Response to Joint
Proposed Finding § 82 (citing RX2958 at 010-011).
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would not have been informed of the agreement.!?® Indeed, it is well established that
conspiracies tend to form in secret.!?” Thus, the testimony of the victims of the conspiracy—
buying groups—and employees who were not informed about the agreement, is not evidence of
the lack of a conspiracy. Certainly, the Court does not need to find these witnesses are lying in
order to find a conspiracy—denials of an agreement from witnesses without knowledge of the

agreement are irrelevant.

B. Additional Circumstantial Evidence Shows There Was an Agreement.

Benco likewise claims that Complaint Counsel failed to introduce any “circumstantial
evidence'? of an agreement suggesting that the inter-firm communications among competitors
regarding buying groups, and internal company documents evidencing coordination, constitute
neither direct evidence nor circumstantial evidence of an agreement.*?® This simply ignores the
majority of the record in this case.

Benco’s effort to address what it characterizes as Complaint Counsel’s circumstantial
evidence, depends on three inapposite legal standards. The Court should reject each of Benco’s
suggestions, which are: (1) Respondents’ collective refusal to do business with buying groups
may be the result of oligopolistic interdependence (or conscious parallelism) rather than
collusion; (2) Matsushita limits the range of permissible inferences in this case; and (3)
Complaint Counsel must prove its case by applying the Williamson Oil test. None of these

standards apply to this case.

126 The conspirators (Cohen, Sullivan, and Guggenheim) of course had knowledge of the agreement. E.g.,
CCFF 11 483-484, 495-496, 570, 572, 575-577, 661-680, 958-972, 980-992, 996-997, 1029-1036, 1068-
1069. There is also evidence that some individuals had knowledge of some of the underlying conduct that
is the basis of the conspiracy. For example, Benco’s Ryan (CCFF {1 958, 982, 527, 1191, 1193),
Patterson’s Misiak, Rogan, and McFadden (CCFF 1 491, 549, 1188, 1190, 657), and Schein’s Foley
(CCFF 11 1009-1017, 1194, 1195).

127 United States v. Apple Inc., 952 F. Supp. 2d 638, 689 (S.D.N.Y. 2013), aff’d, 791 F.3d 290 (2d Cir.
2015); see also In re McWane, Docket No. 9351, 2013 WL 8364918, at *258 (FTC May 1, 2013) (Initial
Decision) (“[1]t is unlikely that the existence of any unlawful agreement . . . would be known below the
executive level.”).

128 Benco Post-Tr. Br. at 8-23.
129 See Benco Post-Tr. Br. at 6-23 (discussing the direct and circumstantial evidence in the case).
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1. This is Not a Case of Oligopolistic Interdependence.

Benco argues that because Respondents operate in an oligopolistic market—in which the
three of them collectively control more than 80% of the market!3*>—collusion (which is illegal)
may look the same as oligopolistic interdependence (which is legal).*** But this is not a case
where the Big Three reached a non-competitive state by sitting back and watching each other.**?
They communicated with each other about a refusal to discount to buying groups, as Complaint
Counsel has shown through direct evidence. This fact definitively removes this case from
oligopolistic interdependence. In In re Text Messaging Antitrust Litigation, a case cited by
Benco, the Seventh Circuit explained lawful interdependence as follows: “If any of these
reflections [to follow the industry leader] persuaded the other firms—without any
communication with the leader—to raise their prices, there would be no conspiracy, but merely
tacit collusion [or “conscious parallelism”].”** Indeed, the whole theory underlying
oligopolistic interdependence is that inter-firm communications are not required for the
oligopolists to act in parallel.™** Here, the record contains the key evidence missing in the
oligopolistic interdependence cases cited by Benco—competitor communications on the subject
matter of the agreement. For example, Valspar Corp. v. E.l. Du Pont De Nemours & Co. is a

conscious parallelism case in which the plaintiff relied solely on parallel behavior and

130 CCFF 19 1458 (citing CX2742 at 032), 1450, 1455-1457.
131 Benco Post-Tr. Br. at 8-9.

132 Complaint Counsel’s Response to Schein’s Proposed Findings of Fact (“CCRF (Schein)”) 11 1670-
1674.

133 In re Text Messaging Antitrust Litig., 782 F.3d 867, 875 (7th Cir. 2015) (emphasis added). Benco also
claims that this case stands for the proposition that internal discussions about what other competitors
might be doing does not give rise to an inference of agreement. Benco Post-Tr. Br. at 9. The case holds
nothing of the sort. Instead, the case simply states that, where the internal documents are literally
discussing “follow[ing] the leader,” that is not evidence of collusion. Text Messaging, 782 F.3d at 874-
75. In short, the case stands for the unremarkable proposition that if internal documents reflect only
oligopolistic interdependence, they are not evidence of collusion.

134 See Valspar Corp. v. EI Du Pont De Nemours and Co., 873 F.3d 185, 191 (3d Cir. 2017).
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opportunity to collude evidence;**® by contrast, there are fifteen instances of competitor
communications about the subject matter of the conspiracy in this case.**

Moreover, the suggestion that each firm’s refusal to discount to buying groups resulted
from interdependence rather than an agreement is undermined by the fact that Schein began
discounting to buying groups before entering into an agreement with Benco;**” Patterson was
close to finalizing a buying group arrangement before joining the agreement;**® and all three
firms realized it was in their self-interest to discount to buying groups after the conspiracy
unraveled.*® Indeed, Schein’s Post-Trial Brief argues that it began discounting to buying groups
in 2008 or earlier.** And Patterson concedes that all three Respondents are today doing business
with buying groups.}*! Thus, the evidence conclusively shows that absent a conspiracy,

Respondents would and now do discount to buying groups.'4?

2. Matsushita Does Not Apply Here, and in Any Event is Easily Satisfied.

Benco also argues that Matsushita limits the permissible inferences that may be drawn

from Complaint Counsel’s circumstantial evidence and requires that such evidence “must tend to

135 valspar, 873 F.3d at 199 (“Valspar’s argument essentially begins and ends with opportunity . . . .
[t]here is no evidence that there was any discussion of prices during these meetings”)). The other cases
that Benco cites to argue oligopolistic interdependence, Text Messaging and McWane, are equally
inapposite because they are also parallel conduct cases with no direct and unambiguous competitor
communications about the subject matter of alleged conspiracy. Text Messaging, 782 F.3d at 878; In re
McWane, Docket No. 9351, 2013 WL 8364918, at *253-54 (FTC May 1, 2013) (Initial Decision).
Anderson News is also distinguishable because that case addressed efficiency-enhancing communications
for which the defendants identified legitimate procompetitive justifications; thus, the meeting of the
minds in that case, unlike here, was not to engage in an anticompetitive activity. Anderson News L.L.C. v.
Am. Media, Inc., 899 F.3d 87, 104-05 (2d Cir. 2018).

136 See supra note 1.

137 CCFF 19 432-453.

138 CCFF 1 454-473.

3% CCFF 11 1316-1387.

149 Schein Post-Tr. Br. at 24 (doing business with Smile Source since 2008).

141 patterson Post-Tr. Br. at 62 (“The record likewise shows that Patterson, Schein, and Benco today work
with buying groups.”).

142 Indeed, Patterson argues in its Post-Trial Brief that Respondents competed vigorously for the business
of independent dentists and DSOs (Patterson Post-Tr. Br. at 10-15) which further undermines any notion
that the lack of competition between Respondents for buying groups was based on oligopolistic
interdependence. See Petruzzi’s IGA Supermkts. v. Darling-Del. Co., 998 F.2d 1224, 1244-46 (3d Cir.

1993) (rejecting defendants’ oligopolistic interdependence argument for collective refusal to bid on each
other’s accounts where defendants’ did not also refuse to bid for new accounts).
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rule out the possibility of independent action.”**® This standard is easily satisfied here because
Respondents’ communicated directly about a refusal to do business with buying groups, which
“rule[s] out the possibility of independent conduct.” Indeed, liberal inferences of the
circumstantial evidence are unnecessary in this case, as the most straightforward—and
sometimes the only—reading of the evidence, consistent with the totality of the record, tends to
exclude the possibility of independent conduct. Furthermore, the cautions of Matsushita have no
application to this case because “the challenged activities could not reasonably be perceived as

procompetitive.”144

3. Complaint Counsel Does Not Need to Prove its Case By Applying the
Williamson Oil Test.

Benco argues that absent direct evidence, the only way for Complaint Counsel to prevalil
IS to meet the test articulated in Williamson Oil Co. v. Philip Morris USA (the “Williamson Oil
test”), under which plaintiff must first prove parallel conduct and then plus factors to prevail .14
As shown above, Complaint Counsel has adduced direct evidence of an unlawful agreement. 146
But even if the Court were to find that the evidence falls short of “direct evidence,” this does not
mean, as Benco claims, that the mountain of evidence described above vanishes and Complaint

Counsel must resort to parallel conduct and plus factors to prove its case. “Parallel pricing is

143 Benco Post-Tr. Br. at 8 (citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 588
(1986).

4 In re Flat Glass Antitrust Litig., 385 F.3d 350, 358 (3d Cir. 2004) (citing Petruzzi’s IGA Supermkts.,
998 F.2d at 1232); accord In re Publ’n Paper Antitrust Litig., 690 F.3d 51, 63 (2d Cir. 2012) (“By
contrast, broader inferences are permitted, and the ‘tends to exclude’ standard is more easily satisfied,
when the conspiracy is economically sensible for the alleged conspirators to undertake and the
‘challenged activities could not reasonably be perceived as procompetitive.””). Further, the cautions of
Matsushita do not apply where, as here, there is direct evidence of a conspiracy. In re Publ’n Papers
Antitrust Litig., 690 F.3d 51, 63 (2d Cir. 2012); accord Toledo Mack Sales & Serv. v. Mack Trucks, Inc.,
530 F.3d 204, 220 n.10 (3d Cir. 2008) (“[I]n direct evidence cases, the plaintiff need not adduce
circumstantial evidence that tends to exclude the possibility that the alleged conspirators acted
independently, and there need not be an inquiry into the plausibility of defendants’ claim or the rationality
of defendants’” economic motives. This is because when the plaintiff has put forth direct evidence of
conspiracy, the fact finder is not required to make inferences to establish facts, and therefore the Supreme
Court’s concerns over the reasonableness of inferences in antitrust cases evaporate.”) (citation omitted);
see also Complaint Counsel’s Response to Joint Proposed Conclusions of Law | 27-29.

145 Benco Post-Tr. Br. at 9.

146 See supra Section I.A (“Direct and Unambiguous Evidence Establishes Respondents’ Unlawful
Agreement”); see also, e.g., CCFF {1 483, 495, 570, 575-576, 1103, 657.
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merely ‘one such form of circumstantial evidence.””**’ Because parallel conduct standing alone
falls short of establishing agreement,'*® plaintiffs pursuing this theory must also show plus
factors.14°

Where, as here, plaintiff’s case is not centered on parallel conduct as the starting point,
the Williamson Oil test has no application: the test only “applies to plaintiffs who ‘rel[y] on
circumstantial evidence of conscious parallelism to prove a § 1 claim.””**° In Williamson Qil,
where plaintiff’s price fixing case was premised on defendant’s parallel movement in prices, !
the court “fashioned a test under which price fixing plaintiffs must demonstrate the existence of
‘plus factors’ that remove their evidence from the realm of equipoise and render that evidence
more probative of conspiracy than of conscious parallelism.”*>? Of course, it is tautological that
if a plaintiffs’ theory of the case is based upon parallel conduct, then the plaintiff must first show
parallel conduct.’>® As the court recognized in Fleischman, “Defendants cite to no case law that
stands for the requirement that, to prevail, Plaintiffs must prove parallel pricing if they are not
relying on conscious parallelism.”*>* Indeed, courts have held that “Plaintiffs need not prove
parallel pricing in order to prevail on per-se claim based on circumstantial evidence.”**® Nor are
plaintiffs required to put forth plus factors to prevail, if the case is not premised on parallel
conduct. “Courts devised the requirement of ‘plus factors’ in the context of offers of proof of an

agreement that rest on parallel conduct.”*®

147 Eleischman v. Albany Med. Ctr., 728 F. Supp. 2d 130, 158 (N.D.N.Y. 2010).
148 Eleischman, 728 F. Supp. 2d at 158.
149 williamson Qil Co. v. Philip Morris USA, 346 F.3d 1287, 1301 (11th Cir. 2003).

150 Cason-Merenda v. Detroit Med. Ctr., 862 F. Supp. 2d 603, 627 (E.D. Mich. 2012) (citation omitted)
(emphasis added).

151 346 F.3d 1287, 1294 (11th Cir. 2003).
152 346 F.3d 1287, 1301 (11th Cir. 2003).

153 Cason-Merenda v. Detroit Med. Ctr., 862 F. Supp. 2d 603, 627 (E.D. Mich. 2012); Fleischman, 728 F.
Supp. 2d at 158.

54 Fleischman, 728 F. Supp. 2d at 158.

135 Eleischman, 728 F. Supp. 2d at 158 (emphasis added); see also Interstate Circuit, Inc. v. United States,
306 U.S. 208, 227 (1939) (“It is elementary that an unlawful conspiracy may be and often is formed
without simultaneous action or agreement on the part of the conspirators.”).

% 1n re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 324 n.23 (3d Cir. 2010).
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Far from asking the Court to infer an agreement from parallel conduct (as in Williamson
Oil), the record here contains direct evidence of competitor communications about a refusal to
discount, contemporaneous documents recognizing a collective refusal to discount, internal
documents evidencing a conscious commitment to that collective refusal, and direct evidence of
communications about deviations from the collective refusal. Thus, the Williamson Oil test is
not applicable to this case.

Nonetheless, the record in this case shows Respondents did act in parallel to carry out the

agreement. And the record shows that plus factors further help support a finding of agreement.

4, The Evidence Shows Respondents Acted in Parallel to Carry Out the
Agreement.

Benco claims there is no parallel conduct among the three Respondents, but even its co-
respondent, Schein, concedes that at a minimum Benco and Patterson acted in parallel.*>” Schein
admits that “Benco had a policy against doing business with buying groups, and systematically
said no to each one” and “Patterson followed a practice of declining business with buying
groups,” and “summarily rejected many groups based on the fact that they were buying
groups.”**® The only question that remains, then, is whether Schein also refused to do business
with buying groups between 2011 and 2015. As detailed in Section I1.A.1 below of Complaint
Counsel’s Reply to Schein’s Post-Trial Brief, the record is replete with contemporaneous
documents showing that Schein began implementing a no buying group strategy in 2011,

continuing through 2015.1%°

137 Schein Post-Tr. Br. at 88. According to Schein, “Neither Benco nor Patterson made sales to buying
groups during the alleged conspiracy.” Schein Post-Tr. Br. at 88.

158 Schein Post-Tr. Br. at 88; Schein Proposed Finding of Fact (“SF”) { 349.

159 See also Complaint Counsel’s Post-Tr. Br. at 26-29; Attachment C to Complaint Counsel’s Post-Trial
Brief. Benco attempts to argue that Schein worked with certain buying groups during the conspiracy
(Benco Post-Tr. Br. at 11-14), but the contemporaneous documents show that Schein categorically
rejected buying groups during the conspiracy as explained in Complaint Counsel’s Reply to Schein Post-
Tr. Br. § I1LA.1 (“Schein’s Contemporaneous Documents Show that During the Conspiracy Period
Sullivan Began to Instruct Schein’s Salesforce to Categorically Reject Buying Groups™).
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a. Respondents Instructed Their Sales Teams Not to Discount to
Buying Groups.

The long record of evidence illustrates that Respondents acted in parallel to refuse to do

business with buying groups by instructing their sales teams not to discount to buying groups:*©°

Benco — September 11, 2011, Benco’s SW/SE Director of Sales Mark Rowe to a field
sales consultant (“FSC”): “Chuck has always been extremely opposed to any hint of a
buying group.”16!

Benco — November 7, 2011, Benco’s McElaney to FSC Robert Kelly: “I spoke with
Chuck over the weekend and he tells [me] this is a buying group which he
opposes.”’16?

Schein — December 7, 2011, Schein’s Sullivan to Steck and other employees: Schein
did “NOT want to lead in getting [buying groups] started in dental.”63

Schein — December 22, 2011, Schein’s Sullivan to Cavaretta, Steck, and Chatham:
Sullivan did not want to “be the first company to open the floodgates to the dangerous
world of GPOs.”164

Schein — December 21, 2011, Schein’s Foley rejected buying group Unified Smiles,
stating, “[U]nless you have some ‘ownership’ of your practices Henry Schein
considers your business model as a Buying Group, and we no longer participate in
Buying Groups.”¢°

Schein — January 26, 2012, Schein’s Cavaretta wrote to sales representatives, “It is
dangerously close but I told him we would not do business with a GPO.”"1¢

Schein — February 20, 2012, Schein’s Foley wrote to his direct report, Debbie
Torgersen-Foster, “Honestly, within Schein we have a few buying groups (BG) that
we wish we didn’t have . . . So, this is a corporate decision, not to participate in

160 Benco spends much of its argument on parallel conduct misrepresenting Dr. Marshall’s opinions.
Benco Post-Tr. Br. at 12-14. Dr. Marshall does not assume parallel conduct on the part of Respondents.
CCRF (Benco) 11 822-823. In any event, Complaint Counsel is not relying on Dr. Marshall to establish
parallel conduct and instead, proved this through fact witnesses and contemporaneous documents at trial
as described in this section and in Complaint Counsel’s Post-Trial Brief at 15-16, 23-29. While Benco
attempts to rely on Schein’s expert, Dr. Carlton, for support, as described below in Complaint Counsel’s
Reply to Schein Post-Tr. Br. 8 11.D.1, Dr. Carlton’s opinions regarding parallel conduct are fundamentally

flawed.

161 CCFF § 401 (quoting CX1040 at 001).
162 CCFF § 401 (quoting CX1048 at 001).
163 CCFF § 709 (quoting CX2456 at 001).
164 CCFF § 713 (quoting CX2458 at 001).
165 CCFF § 719 (quoting CX2062 at 001).
16 CCFF § 750 (quoting CX0168 at 001).
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these.”167

Schein — February 2, 2012, Schein’s Sullivan asked his employees Steck, Foley, and
others “what we can do to KILL the buying group model!!”’1¢8

Schein — June 8, 2012, Schein’s Hight wrote to her boss, Foley and Titus: “I
explained that we do not accommodate GPOs . . . .’

Benco — July 9, 2012, Benco’s Ryan email to Regional Managers reminding them
what constitutes one customer for purposes of doing business with Benco, and
adding, “If you aren’t sure why buying groups/clubs are bad, call me.”*"°

Schein - July 17, 2012, Schein’s Meadows to FSC Patty Delikat discussing a prior
decision to work with a buying group: “I have to tell you Ron and Dan made a
decision that is against what Tim Sullivan has directed us to do in regards to
supporting Buying groups.” 1"

Benco - February 8, 2013, Benco’s Cohen to Patterson’s Guggenheim: “Our policy at
Benco is that we do not recognize, work with, or offer discounts to buying groups . . .
and our team understands that policy.”*"

Patterson — February 27, 2013, Patterson’s Misiak to a Regional Manager:
“Confidential and not for discussion . .our 2 largest competitors stay out of these as
well. If you hear differently and have specific proof please send that to me.”*"

Patterson — February 27, 2013, Patterson’s Misiak to Guggenheim: “I’ve coached
[Regional Manager Fruehauf] on how to stay out of this [buying group] with
grace.”t’

Benco — March 7, 2013, Benco’s Ryan to Territory Manager and another employee:
“Benco does not recognize ‘buying groups.” Cannot open this account.”*”

Benco — March 21, 2013, Benco’s Ryan to an FSC: “We absolutely positively do
NOT participate in GPOs. No if ands or buts.”*"®

167 CCFF § 754 (quoting CX0238 at 001).

168 CCFF 1 729 (quoting CX0199 at 001). Sullivan claimed that he meant to write “KILL [their] buying
group model,” referring to the buying group Smile Source. (Sullivan, Tr. 4146.)

189 CCFF § 771 (quoting CX2423 at 004).

170 CCFF 1 399 (quoting CX1146 at 001).

11 CCFF { 773 (quoting CX0170 at 001).

172 CCFF § 399 (quoting CX0090 at 001).

178 CCFF 1 1187 (quoting CX0093 at 001) (bolded in original but not italicized).
174 CCFF { 1188 (quoting CX0092 at 001).

175 CCFF § 416 (quoting CX 1199 at 001).

176 CCFF { 417 (quoting CX1238 at 001).
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e Schein — May 29, 2013, Schein’s Cavaretta wrote to two Schein employees, “We try
to avoid buying groups at all costs and therefore don’t really recognize them.”*’”

e Patterson — August 4, 2013, Patterson’s Rogan to McFadden: “We don’t need GPO’s
in the dental business. Schein, Benco, and Patterson have always said no. | believe it
is our duty to uphold this and protect this great industry.”*"®

e Patterson — September 3, 2013, Patterson’s Misiak to CEO Scott Anderson and
Guggenheim, describing the guidance he gave to Patterson sales representatives: “We
have said no at every turn. . . . My guidance has been to politely say no [to buying
groups] and w[ea]ther the storm with these.”*"®

e Patterson — September 4, 2013, Patterson’s McFadden in a memo to Patterson
regional and branch managers, defining Special Markets to work with large buying
groups, but “[t]his definition will not include group purchasing organizations
(GPOs).” 180

e Benco — September 21, 2013, Benco’s Regional Manager Don Taylor to a vendor:
“Chuck Cohen is adamantly against buying groups. He will not let us participate
because he doesn’t think everyone should get the same price. It’s one of the only
times 1 have seen him really get fired up.”*8!

e Patterson — November 20, 2013, Patterson’s Rogan to Patterson’s Manager of
Marketing Communications, Jennifer Hannon: “We don’t sell to buying groups. Let’s
talk live.”182

e Patterson — December 2, 2013, Patterson’s McFadden to Patterson Account Specialist
Shelly Beckler: “[A]s of now we are not working with GPOs.”3

e Schein — December 20 2013, Schein’s Foley told his counterpart at Colgate, one of
Schein’s manufacturer partners: “It’s a buying group that we do not participate with,
as with all buying groups.”84

e Patterson — April 23, 2014, Patterson’s Guggenheim to McFadden: “Typical approach
of an upstart buying group. We pass on these as a matter of protecting our business
model.”18°

YT CCFF {785 (quoting CX2509 at 001).
178 CCFF 1 603 (quoting CX0106 at 001).
17 CCFF 1 607 (quoting CX3116 at 001).
180 CCFF § 611 (quoting CX0158 at 002).
181 CCFF { 401 (quoting CX1234 at 001).
182 CCFF § 632 (quoting CX3168 at 001).
183 CCFF § 634 (quoting CX3010 at 001).
184 CCFF { 788 (quoting CX2073 at 001).
18 CCFF § 646 (quoting CX3080 at 001).
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e Patterson — April 23, 2014, Patterson’s McFadden to a Patterson branch manager:
“[A]s of this moment I am sure we should pass on these [buying] groups.”8®

e Patterson — May 19, 2014, Patterson’s McFadden to a Patterson Special Markets
specialist: “For now — | am electing to not participate with these [buying] groups — we
have said no to several already.”8’

e Benco - May 20, 2014, Benco’s Cohen microblog to the Benco senior team: “Models
Benco does NOT currently recognize as a single customer...1. A group of offices
under management contract to a single entity, but the management group has no
ownership whatsoever of anything in and of the offices. . . . 2. Any kind of GPO
whether they provide additional services or not.”8

e Benco - July 8, 2014, Benco’s Ryan to Director of National Accounts, in response to
a GPO request: “Be polite but tell them we don’t participate.’8

e Schein —July 16-17, 2014, Schein’s Titus to Brady and Showgren: “Tim [Sullivan]
was not in favor of” a buying group agreement.*® “It went to Tim and he shot it
down. I think the meta msg is officially, GPO’s are not good for Schein.”%

e Schein —July 18, 2014, Schein Zone Manager Kevin Upchurch to Cavaretta: “[F]Jrom
Tim S, HSD does not want to enter the GPO world.”1%

e Benco - August 7, 2014, Benco’s Director of Sales for the West, Brian Evans to FSC:
“The Schulman Group is a buying group (of sorts) and we don’t participate in that
business.”1%3

e Benco - August 7, 2014, Benco’s Ryan to Evans: “Buying group. Don’t put anything
in front of them.”%4

e Schein — September 8, 2014, Schein’s Sullivan to Muller and his boss, Breslawski: “I
still believe [buying groups are a] slippery slope . . . and don’t plan to take the lead
role.”1%

e Schein — October 8, 2014, a Schein regional manager wrote to Titus: “I recently had a
conversation with Kathleen regarding this group and they are nothing more than a

18 CCFF § 622 (quoting CX3016 at 001).
187 CCFF § 623 (quoting CX3004 at 001).
188 CCFF § 396 (quoting CX1372 at 002).
18 CCFF § 423 (quoting CX1205 at 001).
19 CCFF § 795 (quoting CX2219 at 001).
191 CCFF § 799 (quoting CX2235 at 001).
192 CCFF § 806 (quoting CX2211 at 002).
192 CCFF § 424 (quoting CX1206 at 001).
19 CCFF § 424 (quoting CX 1207 at 001).
1% CCFF § 809 (quoting CX2469 at 002).
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GPO. It is my understanding that this violates our policy as we do not engage with
GPQs.”1%

e Patterson — October 23, 2014, Patterson’s McFadden wrote to another Patterson
branch manager: “As a rule we are trying our best to steer clear of all buying
groups.”t%’

e Schein — November 5, 2014, Schein’s Meadows wrote to a regional manager: “We do
not currently participate with GPOs . . . .”1%

e Schein — December 2014, Schein’s Sullivan to Cavaretta, “The Dec ‘offsite’ last year

I left with a goal to see if we could get Hal [Muller] to shut [Dental Gator] down
17199

e Patterson — January 14, 2015, Patterson’s McFadden to yet another Patterson’s
regional manager: “[D]oes he own all these offices—if not then he is a GPO—we
don’t deal with GPQOs.”?%

e Patterson — July 26, 2015, Patterson territory manager Bill Neal to McFadden: “I
want to make sure that GPO’s are not something we as a company are choosing to
partner with at this point. I know Dave [Misiak] has been clear about this in the past
and | wanted to verify that this still is the case.”?%

e Schein — November 3, 2015, Schein’s Meadows to Cavaretta: “[Tim Sullivan] was
going off about how we do not have any buying group agreements and that we will
not do them. Soap boxing about HSD and buying groups.” 2%2

While this list is not exhaustive, it more than evidences parallel conduct among

Respondents issuing directives not to discount to buying groups. Pursuant to these directives,

Respondents rejected numerous buying groups.?®

19 CCFF § 812 (quoting CX0260 at 002).
197 CCFF § 650 (quoting CX3128 at 001).
1% CCFF § 828 (quoting CX2358 at 001).

199 CCFF 1 836 (quoting CX0246 at 001). Dental Gator was a buying group created by one of Schein’s
largest DSO customers, even though Schein’s contract with the DSO prohibited the latter from forming a
buying group. CCFF {1 1769-1783.

200 CCFF {1 648 (quoting CX3045 at 001).
201 CCFF § 635 (quoting CX3342 at 001).
202 CCFF § 850 (quoting CX0176 at 001).
208 CCFF {1 404-425, 621-624, 637-652, 925-954.
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b. Benco’s Attempt to Re-Label its No Buying Group Policy as a
No “Middleman” Policy is Irrelevant and Futile in Light of the
Record.

Benco acknowledges that it followed its “longstanding policy . . . not to deal with buying
groups” during the conspiracy.?* But Benco now attempts to escape antitrust liability by calling
it a “no middleman” policy.?% Whether labeled as a “no middleman” policy or a “no buying
group” policy, all parties agree that Benco instructed its sales team that Benco would not
discount to buying groups as a matter of policy.

Benco’s claim that its policy was a “no middleman” policy rather than a “no buying
group” policy is nothing more than a post-hoc made-for-litigation tactic to confuse the issues.
Benco does not cite a single document where it referred to the policy as a “no middleman”
policy.?%® Instead, contemporaneous Benco documents are replete with references to its no

buying group policy:

e “Our policy at Benco is that we do not recognize, work with, or offer discounts to
buying groups.”2%’

e “Benco does NOT currently recognize . . . [a]ny kind of GPO whether they provide
additional services or not.”2%®

e “[W]e don’t offer discounts to buying groups or similar groups of dentists.”’?%
e “We do not participate in buying groups. Ever.”?%
e “Benco doesn’t recognize GPOs as a single customer.”?*

e “Benco does not participate in group purchasing organizations.”?'?

204 Benco Post-Tr. Br. at 10.
205 Benco Post-Tr. Br. at 3-4.

206 See Benco Proposed Finding of Fact (“BFF”) {1 166-189 (citing one document, RX1143, which makes
no mention of a no middleman policy). Rather, Benco’s internal documents consistently refer to a no
buying group policy. CCFF 11 396, 399, 404-406, 410, 416, 419.

207 CCFF {1 399 (quoting CX0090 at 001).
208 CCFF § 396 (quoting CX1372 at 002).
20° CCFF {1 404 (quoting CX1120 at 001).
210 CCFF § 406 (quoting CX1242 at 001).
211 CCFF § 410 (quoting CX1219 at 002).
212 CCFF {1 410 (quoting CX1138 at 001).
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e “Benco does not recognize ‘buying groups’?*3

e “Benco has a firm policy of non recognition of GPOs as a single customer.”?%4

Likewise during discovery, Benco witnesses referred to a policy of not working with
buying groups: “Our no buying group policy has been very consistent since 1996;2*> “We have
a policy that we don’t do business — we don’t recognize dental buying groups.”?!® Similarly,
during trial, Benco employees referred to a no buying group policy.?!” The evidence is clear:
throughout the conspiracy period, Benco instructed its employees to refuse to discount to buying

groups.?®

5. Further Circumstantial Evidence Shows the Existence of an
Agreement.

While Benco claims that Complaint Counsel failed to introduce “circumstantial
evidence,”?*® Complaint Counsel introduced “plus factor” evidence, in addition to the direct and
unambiguous evidence discussed previously, that tends to prove Respondents agreed not to
discount to buying groups.??® Complaint Counsel introduced evidence establishing that
Respondents acted against their unilateral self-interest and changed their conduct, as discussed
infra Sections 1.B.8 (“Complaint Counsel Established Respondents’ Change in Conduct”) and

I.D.2 (*The Factual Record Shows That Benco Acted Against Its Self-Interest”). This evidence

213 CCFF 416 (quoting CX1199 at 001).
214 CCFF 419 (quoting CX1226 at 001).
21> CCRF (Benco) { 166 (CX8015 (Cohen, Dep. at 341)).
216 CCRF (Benco) { 166 (CX8015 (Cohen, Dep. at 243)).

21T CCFF 19 395, 484, 662; see also CCRF (Benco) 166 (Cohen, Tr. 870 (Benco counsel: “Q. .. .And
that was consistent with your no-buying group policy? A: Yes.”)); CCFF § 399 (citing Ryan, Tr. 1032
(“And is it right that the no-buying group policy was communicated up and down the company? A.
Yes.”)); CCRF (Benco) 1 166 (Ryan, Tr. 1027 (“Q. Benco has had a policy of not selling to buying
groups; right? A. Yes.”)). Ryan did not mention a “no middleman” policy during his entire trial
examination. CCRF (Benco)  166.

218 CCFF 1 395-425.
219 Benco Post-Tr. Br. at 8-23.

220 Even if the Court were to find that the evidence discussed in Section I.A (“Direct and Unambiguous
Evidence Establishes Respondents’ Unlawful Agreement”) above falls short of direct and unambiguous
evidence, it is at a minimum circumstantial evidence that, together with the totality of the evidence, shows
by a preponderance the existence of an agreement.
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constitutes circumstantial evidence supporting the otherwise unambiguous evidence of concerted
action.??!

In addition, it is well documented that each of Respondents feared the rise of buying
groups out of concern that buying groups would lead to a price war and drive down margins
across the entire industry.??? This fear led Benco to communicate with Schein, Patterson, and
Burkhart about not working with buying groups.??® Benco believed that working alone, it would
be impossible to prevent the rise of the buying group threat, but together, Respondents could
keep the tide of buying groups at bay.?** This motive to conspire is another “plus factor”
supporting the inference of an agreement.??

Evidence of Respondents’ opportunity to collude is also probative of the finding of
collusive behavior.??® Here, the evidence shows that Respondents regularly communicated with
one another in private telephone calls and text messages,??’ and attended industry events together

multiple times per year.?%

221 |n re Pool Prods. Distribution Mkt. Antitrust Litig., 988 F. Supp. 2d 696, 711 (E.D. La. 2013)
(discussing “plus factors,” including actions against self-interest).

222 CCFF 1 196-216; see also Complaint Counsel’s Post-Tr. Br. at 12-14.
223 E.g., CCFF 11 483-484, 661-663, 958-968, 997, 1007-1017, 1208-1214, 1221-1223, 1225-1228.
224 See, 6.g., CCFF {1 198-199 (citing CX1149 at 002): CCFF { 261 (citing CX0016 at 002).

225 See, e.g., United States v. Apple Inc., 952 F. Supp. 2d 638, 690 (S.D.N.Y. 2013), aff’d, 791 F.3d 290
(2d Cir. 2015) (identifying common motive as plus factor evidence); Toys “R” Us, Inc. v. FTC, 221 F.3d
928, 931-32, 935-36 (7th Cir. 2000) (affirming Commission’s findings of horizontal agreement where
evidence of manufacturers’ common motive to join boycott of warehouse clubs was fear that “rivals who
broke ranks and sold to the clubs might gain sales as their expense, given the widespread and increasing
popularity of the club format™).

226 See, e.g., C-O-Two Fire Equip. Co. v. United States, 197 F.2d 489, 493 (9th Cir. 1952) (finding
evidence of defendants” membership in same association and resulting opportunity for meeting, without
evidence of what occurred at meeting, contributed to evaluation of plus factors leading to conclusion of
conspiracy).

221 CCFF 1 327-354.

228 CCFF 1 355-393; see also Attachment B to Complaint Counsel’s Post-Trial Brief.
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6. The Evidence Shows that Benco and Schein Entered into the
Agreement in 2011, and Patterson Joined in 2013.

Benco argues that Complaint Counsel has not met its burden of establishing an agreement
because it offered no evidence of precisely when the conspiracy formed.??® Benco does not cite
a single case supporting the proposition that Complaint Counsel is required to present evidence
of the precise start of the conspiracy,?° and there is no such requirement under the law.?*
Nevertheless, Complaint Counsel has established that Benco and Schein entered into an
agreement in 2011, and Patterson joined in 2013.2%

The weight of the evidence shows that Benco’s agreement with Schein began in 2011.
While Benco “had no doubt” that Schein was working with buying groups as of September 2011
based on market intelligence,?3 after that point, Benco gained the understanding that Schein had
a policy against doing business with buying groups.?** Thus, despite market rumors that Schein
was working with buying groups, Benco understood in 2012, 2013, 2014, and 2015 that Schein
(like Benco) did not do business with these customers.?® As Benco’s Chuck Cohen testified,
during this time frame, he “understood that Schein, Patterson and Benco all had a similar policy
with respect to buying groups.”2%®

Consistent with Cohen’s knowledge, 2011 was the year that Schein, at the direction of

Tim Sullivan, changed its buying group strategy. While Schein had discounted to buying groups

229 Benco Post-Tr. Br. at 14-16. Benco also claims that Complaint Counsel “changed tracks” during the
trial because Complaint Counsel showed that the conspiracy between Benco and Schein began in 2011
whereas the Complaint alleged that the conspiracy began between Benco and Schein no later than July
2012. (Benco Post-Tr. Br. at 14-15). Complaint Counsel’s allegation in the Complaint and proof at trial
are entirely consistent with each other: the evidence showed the agreement began in 2011 which is, by
definition, “no later than July 2012.”

2% See Benco Post-Tr. Br. at 14-16 (arguing that Complaint Counsel could not establish the start of the
alleged agreement but citing no cases requiring such evidence).

281 United States v. Consol. Packaging Corp., 575 F.2d 117, 126 (7th Cir. 1978) (evidence sufficient to
find a conspiracy where no evidence in the record of the “specific agreement, its embryo or history of its
development,” noting “[t]he form or manner of making the agreement are not crucial.”).

232 CCFF 11 483, 495, 661-684, 687-732, 958-968. Benco does not appear to dispute the date on which
Patterson joined the conspiracy. See Benco Post-Tr. Br. at 14-16.

233 CCFF 1 673; see also CCFF 1 665-672.
234 CCFF 11 665-684.

235 CCFF 1 665-684, 527, 1191, 1193.

2% CCFF 1 677 (quoting Cohen, Tr. 590).
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historically and profited from such arrangements,?” by late 2011, Sullivan informed his
employees that he did “NOT want to lead in getting” the buying group initiative started in
dental?*® and did not “want to be the first company to open the floodgates to the dangerous
world” of buying groups.?*°

Further, it is undisputed that Benco’s Cohen and Schein’s Sullivan communicated on
multiple occasions throughout 2011. Between March and December 2011 alone—the period
during which Sullivan’s buying group strategy shifted—Cohen and Sullivan called each other at
least 13 times.?*® The total duration of those calls was 50 minutes and 14 seconds.?*! Cohen and
Sullivan texted each other 89 times in 2011 (for 23 of which Respondents failed to produce the
content).2*2 Cohen and Sullivan also attended at least six industry and private events together in
2011, including a “Confidential Breakfast.”?*> Benco tries to hide from these facts by arguing

that Cohen and Sullivan communicated about a no-poach agreement.?** But even if the two

executives did discuss the no-poach agreement, that does nothing to prove that these discussions

237 CCFF 11 432-453, 687-696.
238 CCFF 1 709 (quoting CX2456 at 001).
239 CCFF 19 712-714; see also CCFF {f 715-716.

240 CCFF 1 347. Cohen and Sullivan called each other 23 times and spoke for one hour and 10 minutes in
2011. CCFF § 348. Benco argues that there were legitimate reasons for Benco and Schein to
communicate in 2011, stating that “in late October, 2011, Benco recruited four or five Schein employees
... and resulted in Benco and Schein renegotiating the terms” of a no-poach agreement between the two
companies. (Benco Post-Tr. Br. at 15-16). There is no basis to believe that Cohen and Sullivan could not
have discussed both a no-poach agreement and a no buying group agreement during these humerous
conversations in 2011.

241 CCFF | 347.
242 CCFF 1 350.

3 The evidence shows Cohen and Sullivan attended: (1) the Chicago Dental Society Midwinter Meeting
held February 24-26, 2011 (CCFF { 358); (2) the American Dental Association Annual Session held
October 10-13, 2011 (CCFF  380); (3) the Dental Trade Alliance Foundation Board Meeting held on
October 10, 2011 (CCFF 1 379); (4) the “GC” party held on October 11, 2011 (CCFF { 381); (5) the
Dental Trade Alliance meeting held on November 1-3, 2011 (CCFF { 363); and (6) a “Confidential
Breakfast” between Schein and Benco executives on November 29, 2011 (CCFF { 383).

24 Benco Post-Tr. Br. at 16. Benco refers to this no-poach agreement as a “Competitive Hiring
Agreement.” While Benco now calls this hiring agreement “competitive,” the facts show that the
agreement limited the number of employees that could move between the two companies and increased
the non-compete periods for some employees. CCRF (Benco) {1 549, 551. Such an agreement raises its
own anticompetitive concerns. See, e.g., Deslandes v. McDonald’s USA, No. 17 C 4857, 2018 WL
3105955, at *6 (N.D. Ill. June 25, 2018) (finding that a naked horizontal agreement not to hire
competitors’ employees is a per se violation of the antitrust laws).
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did not also relate to buying groups, particularly in light of Cohen’s repeated testimony that he
discussed a no buying group policy with Sullivan.?*®

Further placing the start of the conspiracy in 2011, it is established that by January 2012,
Benco began enforcing the agreement by confronting Schein with market intelligence that Schein
was discounting to buying groups.?*® Benco argues that there was no such enforcement in
January 2012.%#7 It is undisputed, however, that in January 2012, Benco’s Ryan forwarded to
Cohen field intelligence about Schein working with a buying group Unified Smiles, specifically
“for Timmy conversation,” referring to Tim Sullivan of Schein.?*® Cohen responded, “Talking
this AM,” and then spoke to Sullivan for 11 minutes and 34 seconds.?*® Notably, Cohen did not
inform Ryan that he would not talk to Sullivan about the buying group, or otherwise express any
confusion regarding the meaning of Ryan’s email.*° Instead, after Cohen received Ryan’s
email, he texted Sullivan asking for a conversation, and then in fact had a conversation with
Sullivan, just as Ryan had suggested.?®* Cohen also admitted that just before his call with
Sullivan, he “had buying groups on his mind” and sent an email to his team reinforcing Benco’s
no buying group policy. 22 These undisputed facts show that Cohen and Sullivan discussed
Unified Smiles on the January 2012 call.?%3

While Benco argues that the January 2012 call was not about buying groups, but about

the companies’ no-poach agreement,?* no evidence supports this suggestion. As established at

245 CCFF 11 662-664.

246 CCFF 11 955-972. Notably, this market intelligence was inaccurate as Schein had turned down
Unified Smiles in December 2011 pursuant to the agreement. CCFF  719.

247 Benco Post-Tr. Br. at 16.
248 CCFF 1 955-963.

249 CCFF 11 967-968.

250 CCFF 1 962.

251 CCFF 1 958-969.

252 CCFF 11 971-972.

253 CCFF 11 955-972.

2% Benco Post-Tr. Br. at 16.

38



PUBLIC

trial, neither Cohen®® nor Sullivan®® has any independent recollection of what was discussed
on that January 13, 2012 call. In the absence of witness memories of the substance of the call,
the contemporaneous documents about this call are the only evidence in the record of what
transpired—and those documents show that Cohen had scheduled the call with Sullivan
specifically to discuss Schein doing business with a buying group.?®” Benco has no answer for
these contemporaneous records, so it asks the Court to disregard this unambiguous evidence in
favor of pure speculation.?® Indeed, these documents defeat Benco’s unsuccessful attempt to
rely on McWane: where the contemporaneous documents explicitly reference a call with Sullivan
to discuss a buying group and neither participant recalls the conversation, it is inappropriate

speculation to assume that competitors did not discuss buying groups.?>® Further, even if the

2% Cohen testified that he did not “recall the contents” of the January 13, 2012 call (CCFF { 970 (Cohen,
Tr. 973); and he did not “have an independent recollection of” the January 13, 2012 call (CCFF { 970).
See also CCRF (Benco) 1 564. This trial testimony is corroborated by deposition testimony, where Cohen
testified, “I don’t know what we talked about or didn’t talk about.” CCRF (Benco) 11 564, 587 (quoting
CX8015 (Cohen, Dep. at 211)). And he testified, “I do not recall what | spoke with Mr. Sullivan about.”
CCREF (Benco) 1 564 (quoting CX8015 (Cohen, Dep. at 224)). Benco cites to testimony from Cohen that
he “can say with confidence” that he and Sullivan were discussing employee issues. BFF { 588. Benco
ignores that Cohen testified that he simply “assumed” the call was about an employment issue (CCRF
(Benco) 1 588 (Cohen, Tr. 973)) and repeatedly testified that he did not recall the contents of the call
(CCFF 1 970; CCRF (Benco) 1 564).

%6 gyllivan also testified that he did not recall the contents of the January 13, 2012 call. CCRF (Benco) |
564. Indeed, Schein and Benco both acknowledge that Sullivan does not remember the call in their Post-
Trial papers. BFF 1 592; Schein Post-Tr. Br. at 66. Benco argues that Sullivan testified that he was
certain that Unified Smiles was not discussed on the call. Benco Post-Tr. Br. at 16. This testimony is
contradicted by Sullivan’s own trial testimony that he does not recall what he discussed with Cohen.
(Sullivan, Tr. 4218 (“Q. Do you recall what you talked about? A. I don’t....”)). Sullivan also admits that
he “assumed” that it related to merger or employment issues. CCRF (Benco) 1 592; Sullivan, Tr. 4218-
4220. Notably, Sullivan’s testimony is contrary to prior testimony in which he testified that he heard of
Unified Smiles through a message from Cohen. CCRF (Benco) {592 (CX8025 (Sullivan, Dep. at 393
(*Have you ever heard of a group called Unified Smiles? A. Only through a message | got from Chuck”);
see also Sullivan, Tr. 4346). Sullivan later recanted his testimony. CCRF (Benco) 592. See also
Complaint Counsel’s Reply to Schein Post-Tr. Br. § I11.A.1.

2T CCFF 1 955-968.

28 Benco argues the call must have been about the company’s no-poach agreement simply because Cohen
called his employment attorney before and after speaking with Sullivan. But Cohen does not remember
the calls with his attorneys. CCRF (Benco) 1 588 (Cohen, Tr. 974; CX8015 (Cohen, Dep. at 227-228)).
There is no evidence that Cohen scheduled the call with Sullivan in response to anything related to the no-
poach agreement, nor did he schedule the call after speaking with his employment attorney. CCRF
(Benco) 11 588-589.

29 Benco Post-Tr. Br. at 16 (citing In re McWane). Here, unlike in McWane, there is evidence showing
that Cohen scheduled a call with Sullivan specifically to discuss a buying group. In re McWane, Inc.,
Docket No. 9351, 2013 WL 8364918, at *265 (FTC May 1, 2013) (Initial Decision) (“[T]here is no
evidence showing what Mr. Tatman and Mr. Rybacki discussed. . . .”).
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Court were to credit Benco’s speculation that the executives discussed a no-poach agreement
during the call, this does not establish that they did not also discuss buying groups. A no-poach
agreement neither erases nor explains the contemporaneous records indicating that Benco
planned to confront Schein regarding buying groups.?®® And absent a prior agreement, Ryan’s

email and Cohen’s plan to confront Schein make no sense.

7. Complaint Counsel Established that Benco Began Working With a
Buying Group After the Agreement Began to Fall Apart.

Benco also argues that Complaint Counsel has not proven its case because it did not
establish the end of the conspiracy.?! But the lack of evidence that an agreement ended is
certainly not evidence of the lack of an agreement. As far as the record shows, there was no
formal cessation of the agreement—Respondents themselves never affirmatively nullified the
agreement. That is, in part, the reason Complaint Counsel is seeking an injunction in this case.?®?

Instead, Complaint Counsel established that Benco, just like Schein and ultimately
Patterson, started discounting to a buying group in late 2015 or early 2016.25% Benco’s decision
to discount to the buying group (Elite Dental Alliance or “EDA”) was made after Benco settled
the Texas Attorney General’s antitrust investigation into Benco’s response to the TDA buying
group, and was thereafter required to log all of its communications with Schein and Patterson. 264

That logging requirement made the conspiracy difficult to maintain.2%®

260 Whether or not Sullivan and Cohen actually spoke regarding a buying group on the January 13, 2012
call, the contemporaneous evidence undeniably shows that Benco was planning to confront Schein about
discounting to a buying group. Benco offered no explanation as to why Ryan sent Cohen information
about Schein discounting to a buying group for the stated purpose of a conversation with Sullivan. CCFF
1 963; see also CCRF (Benco) 1 565 (CX8037 (Ryan Dep, at 100 (“Q. Sitting here today, can you think
of any reason why you said: “For Timmy conversation?” A. No.”)). Absent a prior agreement, Ryan’s
email and Cohen’s response of assent, are simply illogical.

261 Benco Post-Tr. Br. at 17-19.

262 See Complaint Counsel’s Reply to Patterson Post-Tr. Br. § IV (“Basis for Injunctive Relief”) for
further discussion of the need for an injunction and other remedies.

263 CCFF 1 1367-1369, 1406; BFF 1 251.
264 CCFF 1 1159-1161.
265 See CCFF 11 1159-1164.
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Benco does not dispute that it began discounting to EDA in late 2015 or early 2016.
Instead, Benco argues that EDA is more like a DSO?% than a buying group,?’ but this statement
lacks factual support. Indeed, Benco’s own findings state that EDA is closer to a GPO.?®® And
Benco’s assertion that EDA is not a buying group is contradicted by contemporaneous

documents, as well as the testimony of its own witnesses:

e Cohen admitted at trial that Benco changed its no buying group policy to
accommodate EDA.%°

e Cohen identified EDA as an example of a buying group in the dental industry in prior
testimony.27°

¢ Ryan also identified EDA as an example of an exception to Benco’s no buying group
policy in prior testimony.?’

e Benco’s December 2015 Case Study refers to EDA as a “GPO founded by Cain
Watters.”?”2 That document specified that the terms GPO and buying group were
interchangeable.?”

Likewise, Benco’s post-trial brief admits that EDA is a buying group.?’* Patterson also

acknowledges that Benco is working with a buying group (EDA) today.?”

266 DSOs are large group practices that have multiple locations combined under a single ownership
structure or management organization. CCFF { 60.

267 Benco Post-Tr. Br. at 18.

268 BFF 1 261; see also Respondents’ Joint Proposed Conclusion of Law 1 162 (“And since 2015, it has
offered discounts to a buying group on only one occasion — the Elite Dental Alliance.”). The terms GPO
and buying group are used interchangeably. CCFF {1 70-71; see also CCRF (Benco) { 261.

269 CCFF 1 1370 (citing Cohen, Tr. 451).

2% CCRF (Benco) 1 261 (citing Cohen, Tr. 448; CX0301 (Cohen, IHT at 107) (“Q. As you sit here today,
can you name any buying groups in the dental industry? A. Elite Dental Alliance . . ..”)).

'L CCRF (Benco) { 261 (citing CX0304 (Ryan, IHT at 117-118 (“Q. Is the no-GPO policy still in effect
today? A. Yes, with two exceptions. Q. And what are the two exceptions? A. The Elite Dental Alliance
...7); CX0304 (Ryan, IHT at 256 (“Is EDA a group purchasing organization? A. | would consider it
one.”)).

212 CCFF 1 1372; CCRF (Benco) 1 261 (CX1084 at 001 (“Elite Dental Alliance (EDA): A GPO founded
by Cain Watters . . .."”)).

213 CCRF (Benco) 261 (citing CX1084 at 001; Cohen, Tr. 458).
2 Benco Post-Tr. Br. at 11 n.4 (only exception to Benco’s no buying group policy was EDA).
275 patterson Post-Tr. Br. at 32.
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In any event, Benco’s attempt to distinguish EDA from other buying groups is irrelevant
and superficial. EDA is significant because (1) throughout the conspiracy period, Benco rejected
all buying groups as a matter of policy, regardless of whether any buying group had “unique”
characteristics;?’® then (2) in late 2015, for the first time, Benco evaluated the individual
characteristics of the EDA buying group, and entered into a discounting arrangement.?’” Further,
Benco’s contemporaneous analysis refers to EDA as a GPO and does not identify EDA as being
closer to a DSO or having “unique” characteristics as Benco’s Post-Trial Brief now claims.?’®
Benco also admits that EDA does not own the practices,?’”® meaning it fits squarely within
Benco’s definition of a buying group.?®® In fact, EDA had the precise characteristic that Benco
now claims was the reason it stayed away from buying groups—the buying group customers
were not required contractually to purchase from Benco;?®! and discounting to this buying group
risked cannibalization (i.e., selling to the same customers at lower margins) and that customers
would sign up for EDA but then simply use the arrangement to negotiate a similar deal with their

incumbent supplier and then stay with the incumbent.?82

8. Complaint Counsel Established Respondents’ Change in Conduct.

Benco next argues that Complaint Counsel improperly used its economic expert, Dr.
Marshall’s “structural breaks” (or change in conduct) analysis to prove its case.?®®* Contrary to

Benco’s claim, however, Complaint Counsel has established a change in conduct based on the

28 CCFF 1 395-396, 404; see also CCRF 1 246, 262 (citing Ryan, Tr. 1028-1029).
21T CCFF 1 1367-1384.

28 CCRF (Benco) 1 246 (CX1084 at 001, 003, 005-006 (EDA Case Study referring to EDA as a GPO and
similar to Kois)).

21 Benco Post-Tr. Br. at 18; BFF { 245 (acknowledging EDA has no common ownership).

280 CCFF 1 404 (citing CX1372 at 002 (“Benco does NOT currently recognize as a single customer . . .
Any kind of GPO whether they provide additional services or not.”); CCFF { 413 (citing CX1198 at 001
(“to recognize a group as a single customer, they must meet one of the following ownership definitions.”).

81 CCFF  1381.

282 CCFF 1 1382 (quoting CX1084 (Cohen recognizing the risk that “Customers sign up for EDA, and
then go back to their incumbent supplier and negotiate a similar deal, and stay with the incumbent.”)).

283 Benco Post-Tr. Br. at 19-21.
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facts in the record, not based on Dr. Marshall’s expert opinion.?®* While evidence of changed
conduct is not required here because the evidence goes beyond mere parallel conduct,?® the
changes are an additional “plus factor” in favor of an agreement.?

In fact, Benco made the most drastic change of all—after years of strictly enforcing its no
buying group policy, in late 2015 it began discounting to the buying group EDA out of fear that
the buying group would sign up with Patterson and Schein.?®’

The evidence shows that Patterson, too, changed its conduct pursuant to the conspiracy.
Within just three days of joining the conspiracy in February 2013, Patterson did an about-face
and reneged on its discount arrangement with the NMDC buying group.? Similarly, while
Patterson “steer[ed] clear of all buying groups” “[a]s a rule,”?®° and did not pursue a single
buying group during the conspiracy, its conduct changed in late 2015. Patterson admits in its
Proposed Findings of Fact that it “hired a business development director . . . in late 2015 with the

instruction to explore working with buying groups.”?®® Further, Patterson hired a consulting firm

284 See Complaint Counsel’s Post-Tr. Br. at 64-66. Further, Benco misrepresents the purpose of Dr.
Marshall’s expert opinions related to structural breaks. Dr. Marshall looked at observed structural breaks
for purposes of determining whether the time period for the alleged conspiracy was reasonable. CCRF
(Benco) 11 1243-1248, 1251-1253 (Marshall, Tr. 2889-2890 (looking at structural breaks to determine
reasonableness of the start and end of conspiracy)). In addition, Dr. Marshall examined structural break
evidence as one indicator supporting collusive behavior rather than oligopolistic interdependence. CCFF
11625 (citing CX7100 at 190 ( 427) (Marshall Expert Report); CCRF (Benco) 1 1243-1248).

28 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 n.4 (2007); United States v. N.D. Hosp. Ass’n, 640 F.
Supp. 1028, 1036-37 (D.N.D. 1986) (Even though the defendants did not change their preexisting policies
after entering into the agreement, the court nonetheless found the existence of an agreement and a
meeting of the minds.); United States v. Champion Int’l Corp., 557 F.2d 1270, 1272-73 (9th Cir. 1977)
(“[D]espite the innocent beginnings of the noncompetitive bidding, the trial court found collusion in its
continuation.”). Cf. In re Graphics Processing Units Antitrust Litig., 540 F. Supp. 2d 1085, 1092-95
(N.D. Cal. 2007) (finding that when allegations of parallel conduct are the basis of a Section 1 claim,
plaintiff must allege facts to suggest preceding agreement, such as unprecedented change in behavior).

86 B&R Supermarket, Inc. v. Visa, Inc., No. C 16-01150 WHA, 2016 WL 5725010, at *7 (N.D. Cal. Sept.
30, 2016) (Defendants’” coordinated, rather than staggered, roll-out of term regarding chargebacks was
deemed a “deviation from prior rollouts [which] points a finger of plausible suspicion, and tends to show
that the lock-step rollout in the United States flowed from conspiracy, not parallel conduct.”); In re
Domestic Drywall Antitrust Litig., 163 F. Supp. 3d 175, 255-56 (E.D. Pa. 2016) (finding defendants’
decision to eliminate job quotes, a feature in the drywall industry for decades, was shift in behavior
sufficient to qualify as “traditional conspiracy evidence” pointing towards an agreement).

28T CCFF 1 1379-1380; see also 1366-1378, 1381-1384, 1406.

288 CCFF 1 503-506.

289 CCFF 1 650 (quoting CX3128 at 001).

290 patterson Proposed Finding of Fact (“PFF”) { 760; see also CCFF 1 1343-1345.
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to do a “deep dive” into the buying group market segment at around the same time frame.?%
Moreover, Patterson admits that it entered into contracts with two buying groups in May 2018.29
In addition, Patterson bid for the business of Smile Source in 2017, which it refused to do during
the conspiracy.?®®> Smile Source’s business model was the exact same during the conspiracy
when Patterson refused it, and after the conspiracy when Patterson changed course.?**

Finally, Schein worked with several buying groups prior to the conspiracy, but that
practice ended during the conspiracy due to Sullivan’s instruction to his employees. In late 2011
and early 2012, Sullivan instructed his employees that he did not want to “lead” in getting
buying groups started, did not want to be the first company to “open the floodgates” to buying
groups, and wanted to “KILL” the buying group model.?®® Following these statements,
Sullivan’s employees understood that Schein did not work with buying groups.?®® Employees at
all levels of the sales chain repeatedly stated in contemporaneous documents that Schein did not
work with buying groups during the conspiracy period.?®” Following the end of the conspiracy,
Schein began working with buying groups again, including resuming work with the valuable

Smile Source account.?®

21 CCFF 11 1327-1342.

92 pEF 9 761; see also CCFF { 1364.

298 CCFF 11 1347-1350.

2% CCFF 11 1347-1351, 1353-1357, 1717-1721.

2% CCFF 1 709 (quoting CX2456 at 001); CCFF { 713 (quoting CX2458 at 001); CCFF { 729 (quoting
CX0199 at 001 (emphasis in original)).

2% CCFF 11 709-716, 734, 743-860; see also Attachment C to Complaint Counsel’s Post-Trial Brief.

297 CCEF 1§ 743-860: see also Attachment C to Complaint Counsel’s Post-Trial Brief. Benco alleges that
and submitted a bid to Smile Source during the conspiracy.
enco Post-Ir. Br. at 20. As discussed 1n more detail in the Schein portion of this brief, supra Complaint

Counsel’s Reply to Schein Post-Tr. Br. 8§ 111.B.1, imperfect compliance does not neaate the existence of a
conspiracy (Beaver, 515 F.3d at 739 (
government from irovini a conspiracy.”), and in any event, Sullivan instructed his team against a

relationship with (CCFF 11 712-714). See also Complaint Counsel’s Reply to Schein Post-
Tr.Br. § 11.B.2.d.

2% CCFF 11 1317-1320, 1681, 1710-1712, 1722-1725.
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0. Benco Misconstrues Dr. Marshall’s Opinions Regarding Market
Structure.

Benco next claims that the court should not infer collusion based on Dr. Marshall’s
opinions regarding market structure.?®® Benco misconstrues the purpose of Dr. Marshall’s
opinions on market structure. Complaint Counsel is not relying on market structure to establish
the conspiracy. 3® Benco also misconstrues the substance of Dr. Marshall’s opinion. Dr.
Marshall did not opine that a conspiracy can be inferred from industry characteristics alone.
Rather, he opined that the industry was “conducive to effective collusion.”®** Dr. Marshall’s
opinions are consistent with that of Patterson’s expert, Dr. Wu, who described the industry
structure in this case as having “the potential for strategic interaction.”®**?> Moreover, Dr.

Marshall’s opinion is well supported.3®®

29 Benco Post-Tr. Br. at 21-23.

%90 \While courts sometimes look to evidence of a market concentration as one of many relevant pieces of
evidence to finding a conspiracy (Gainesville Utils. Dep’t v. Fla. Power & Light Co., 573 F.2d 292, 303
(5th Cir. 1978) (“Economists recognize that when a market is concentrated it is easier to coordinate
collusive behavior.”); HM Compounding Servs., Inc. v. Express Scripts, Inc., No. 4:14-CV-1858 JAR,
2015 WL 4162762, at *5 (E.D. Mo. July 9, 2015) (the highly concentrated nature of the PBM industry
supports an inference of conspiracy); Todd v. Exxon Corp., 275 F.3d 191, 208 (2d Cir. 2001) (“Generally
speaking, the possibility of anticompetitive collusive practices is most realistic in concentrated
industries.”)), this evidence is certainly not the basis for this case.

%01 CCFF 1 1601 (citing CX7100 at 011 (7 12) (Marshall Expert Report)).

%2 CCRF (Benco) 1 787-788, 820-821 (citing RX2833 at 017 (1 27) (Wu Expert Report)). Benco also
claims that the same set of characteristics that Dr. Marshall cites as conducive to collusion would
undermine the ability of a cartel to form at all, relying on testimony from Dr. Johnson. CCRF { 791. Dr.
Johnson did not opine about the characteristics conducive to collusion, however, and his testimony at trial
about the characteristics undermining the ability of the cartel to form are beyond the scope of Dr.
Johnson’s expert report in this matter. CCRF § 791.

%3 Dr, Marshall identified the following factors as relevant to his conclusion that the market structure was
conducive to collusion: (1) high market concentration, (2) the low price elasticity of independent dentists’
demand, (3) barriers to entry in full-service distribution, (4) low bargaining power of individual
independent dentist buyers, and (5) manufacturers’ low bargaining power. CCFF {1 1601-1623. Further
bolstering Marshall’s opinions, Respondents’ own executives admit to their high market share. CCFF
1450, 1455-1458. Complaint Counsel has responded in more detail to Benco’s unfounded criticisms of
Dr. Marshall’s analysis in CCRF (Benco) {1 787-821.
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C. Inter-firm Communications Establish That Benco Exchanged Assurances
With Both Schein and Patterson That Respondents Would Not Discount to
Buying Groups.

Benco argues that “[t]he limited communications concerning buying groups are

insufficient to find an agreement among Respondents.”%* Yet, Benco’s arguments further help

to prove Complaint Counsel’s case.

1. February 2013 Email Exchange Between Cohen and Guggenheim
Constitutes an Exchange of Assurances.

In an attempt to explain away Cohen and Guggenheim’s February 2013 exchange, Benco
argues that when one of its regional managers discovered that Patterson had entered into a
discounting arrangement with the NMDC buying group, he sent the information to Benco’s
Chuck Cohen “for help on what to do to compete” against this new market development.®® But
instead of telling his team how to compete, Cohen assured his team that he would contact his
“counterpart at Patterson to let him know what’s going on in NM.”?% This is precisely the type
of conduct the antitrust laws were enacted to squelch—competitors communicating directly
through private means in order to avoid competition in the marketplace. It is undisputed that
Cohen then contacted Guggenheim letting him know about the “noise” he picked up in New
Mexico, and assured Guggenheim that Benco abided by a no buying group policy.>*” And it is
further undisputed that Guggenheim responded that he would investigate the New Mexico
situation and that Patterson “feel[s] the same way” about a no buying group policy.3® Asa
result, neither Benco nor Patterson worked with NMDC.3%° As discussed supra Section 1.A.1,
this is direct evidence of an exchange of assurances between competitors that they will not

compete.

394 Benco Post-Tr. Br. at 23.

395 Benco Post-Tr. Br. at 24.

%6 CCFF 1 479 (quoting CX0055 at 001); see also CCFF § 478.
307 CCFF 11 483-484.

308 CCFF 1 495-496.

309 CCFF 11 414, 503-506.
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Benco argues that this evidence is not indicative of agreement because Benco’s no
buying group policy was “widely known” and not confidential 3! Guggenheim, however,
testified that he was not previously aware that Benco had a policy against discounting to buying
groups; and Guggenheim did not believe this was public information.®'* And if Benco’s policy
was actually a matter of public knowledge, it would have been unnecessary to communicate this
policy to Guggenheim.

More importantly, Benco errs in suggesting that an exchange of publicly known
information cannot evidence a meeting of the minds. In United States v. FMC Corp., the court
found a horizontal agreement to refuse to recognize a certain city as a basing point, even though
the information exchanged by the competitors “was a matter of public knowledge.”®*? The court
rejected the defendant’s argument that it informed competitors of its refusal to recognize the city,
“not to exchange assurances of joint conduct,” but simply to share information.>** The court
reasoned that the public nature of the information was indicative of an agreement because “it
should have been unnecessary to communicate an obvious fact.”'* The court found that the
competitor communications showed that “[w]hat was important was for [defendant] to receive
assurances that [its] competitors would not recognize Linden, and for each of them to recognize
that others likewise would not recognize Linden.”®'® Just as in FMC, what Benco sought was an
assurance from Patterson that they would similarly follow a no buying group policy. Indeed, but
for this purpose, it would have been against Benco’s unilateral self-interest to share its policy,

which dictated its future bidding behavior, with its top competitor.

310 Benco Post-Tr. Br. at 25.

811 CCFF 91 489-490.

312 306 F. Supp. 1106, 1150 (E.D. Penn. 1969).
33 EMC, 306 F. Supp. at 1131, 1150.

314 EMC, 306 F. Supp. at 1150.

315 EMC, 306 F. Supp. at 1150; see also United States v. Champion Int’| Corp., 557 F.2d 1270, 1273 (9th
Cir. 1977) (affirming a bid-rigging conspiracy even though the information exchanged “could have been
predicted by anyone,” yet “the defendants did not leave the exchange of this information to chance”).
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Next, Benco argues that the competitor communications are not probative of conspiracy
because Benco did not ask Patterson to do anything, but simply announced its own policy.3!8
Courts have routinely rejected this defense.®'” For example, in Esco Corp. v. United States, the
Ninth Circuit refused to overturn a price fixing conviction based on appellant’s argument that the
competitor “called the meeting ‘not to ask for agreement, but simply to announce’ its own
pricing plans.”*!® The court noted, “Were we triers of fact, we might well ask if this were so,
what purpose was to be served by a meeting of competitors.”3!° Tellingly, here, Benco cannot
explain why it informed its top competitor of a policy against competing by discounting to

buying groups:3%°

Q. Sojustto be clear, is it your testimony that you cannot think of
any business reasons for you to tell Mr. Guggenheim Benco’s no-
GPO policy, as you sit here today?

A. Yes.32

Benco suggests that the Court can ignore Benco and Patterson’s emails surrounding the
NMDC buying group absent evidence that the exchange had any impact on Patterson’s
conduct.®?? But this argument fails, because just three days after this exchange, Patterson ended

its close-to-final discounting arrangement with NMDC.32® Moreover, following this exchange of

316 Benco Post-Tr. Br. at 25.

317 United States v. Foley, 598 F.2d 1323, 1332 (4th Cir. 1979) (affirming a price-fixing conviction based
on competitor communications about a commission rate increase, even though the defendant explicitly
said to his competitors “that he did not care what others did.”); FMC, 306 F. Supp. at 1150 (rejecting
defendant’s argument that sales manager’s “purpose in meeting with each of his competitors was not to
exchange assurances of joint conduct, but was done only for the purpose of informing them” of publicly
available information).

%18 340 F.2d 1000, 1006 (9th Cir. 1965).

319 Esco, 340 F.2d at 10086.

320 Benco Post-Tr. Br. at 25 (“Mr. Cohen did not recall why he included an FY1 about Benco’s policy in
his email . .. .”).

%21 CCFF { 488; CCRF (Benco) 1 419 (citing CX0301 (Cohen, IHT at 243)).

%22 Benco Post-Tr. Br. at 25.

323 CCFF 1 503-505. When Cohen alerted Guggenheim to Patterson’s discounting arrangement with
NMDC, Guggenheim informed Cohen that he would “investigate the situation.” CCFF { 495. In other

instances where Cohen asked Guggenheim to investigate a matter of mutual interest, Guggenheim
complied. CCFF 1 298, 307.
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assurances, Patterson began to implement a no buying group policy, whereby it instructed its
employees not to discount to buying groups.?*

Next, Benco argues that the February 2013 exchanges are simply evidence of competitors
monitoring one another, which “is common and to be expected in competitive markets.”*?® But
the evidence in this case does not reflect mere “monitoring.” The February 2013 exchange is not
an internal company document tracking a competitor’s behavior; rather, it is a direct
communication between the top executives assuring each other of a no buying group policy.

And as explained earlier, Guggenheim subsequently confronted Cohen about deviating from a no
buying group policy. The facts in the cases Benco cites in support of its argument are easily
differentiated from this case. There was no evidence that the competitors communicated at all
about the topic of the alleged conspiracy in In re Text Messaging Antitrust Litigation,*?® and
there was no evidence of an exchange of assurances or confrontations of cheating by high-level
executives in In re Baby Food Antitrust Litigation.3?” Indeed, in contrast to the exchange of
policies by the Presidents and CEO of rivals in this case, Baby Food involved only “chit-chat
during chance encounters in the field” by local sales people without pricing authority.3?® Courts
have held that it is a “far different situation where upper level executives have secret
conversations about price.”3?°

Finally, Benco claims that the antitrust laws permit competing firms to exchange
information of common interest.33° But 