UNITED STATES OF AMERICA
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WASHINGTON, D.C. 20580
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March 7, 2014
Via Electronic Submission
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-4159-P
Mail Stop C4-26-05
7500 Security Boulevard
Baltimore, MD 21244-1850
Re:

Contract Year 2015 Policy and Technical Changes to the Medicare
Advantage and the Medicare Prescription Drug Benefit Programs

The staffs of the Federal Trade Commission’s Office of Policy Planning, Bureau of
Economics, and Bureau of Competition (collectively, “FTC staff” or “staff”),1 are pleased to
respond to your January 10, 2014 request for comments on “Contract Year 2015 Policy and
Technical Changes to the Medicare Advantage and the Medicare Prescription Drug Benefit
Programs” (“Proposed Rule”).2 In its request, CMS observes that, in establishing the
Medicare prescription drug program, Congress sought “to promote competition in the private
market for Part D drugs.”3 We write to share our perspective on the “any willing pharmacy”
provisions in the Proposed Rule,4 in light of FTC staff experience examining competition
issues and the workings of private markets for prescription drugs.
The issue CMS has raised in proposing these provisions is an important one. The
ability of health plans to construct networks that include some, but not all, providers (socalled “selective contracting”) has long been seen as an important tool to enhance
competition and lower costs in markets for health care goods and services. Both economic
principles and empirical evidence support that view.
The proposed any willing pharmacy provisions threaten the effectiveness of selective
contracting with pharmacies as a tool for lowering costs. Requiring prescription drug plans to
contract with any willing pharmacy would reduce the ability of plans to obtain price
discounts based on the prospect of increased patient volume and thus impair the ability of
prescription drug plans to negotiate the best prices with pharmacies. Evidence suggests that
prescription drug prices are likely to rise if Prescription Drug Plans (“PDPs”) are less able to
assemble selective pharmacy networks. The proposed provisions may also hinder the ability
of plans to steer beneficiaries to lower-cost, preferred pharmacies and preferred mail order
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vendors through financial incentives or other terms. Finally, Medicare beneficiaries may also
have fewer choices if the any willing pharmacy provisions change the incentives of PDPs and
result in fewer plans competing in the Part D marketplace. Specifically, beneficiaries who are
willing to accept coverage under a plan with a narrow network of preferred pharmacies in
exchange for lower costs may be deprived of that option. We are therefore concerned that the
proposed any willing pharmacy provisions may threaten to harm competition and Medicare
beneficiaries.
CMS has suggested that the proposed any willing pharmacy provisions are needed in
part because its data show that limited networks of pharmacies do not consistently achieve
greater savings than broad networks. We support the goal of ensuring that selective
contracting by Medicare Part D plans does not misalign incentives and contribute to higher
costs. In addition, we recognize there are constraints on CMS rulemaking. However, we urge
CMS to proceed cautiously before concluding that an any willing pharmacy rule is the way to
address its concerns. We share this concern with the Medicare Payment Advisory
Commission, which has advised CMS of “several programmatic changes” other than any
willing provider provisions to “ensure that the use of tiered pharmacy networks do not
increase Medicare costs and do not harm beneficiaries.”5
CMS studies have found substantial savings associated with preferred pharmacies and
mail order pharmacies on average, which is generally consistent with independent research
on selective contracting. If some subset of plans are not achieving the expected costs savings,
that does not mean that the basic premise of selective contracting is unsound or that an any
willing pharmacy rule is the solution. In the view of FTC staff, an any willing pharmacy rule
likewise may not serve to address other important objectives that CMS identifies in its
request for comment.
If the proposed any willing pharmacy provisions are implemented and result in higher
Medicare costs, all American consumers – not just Medicare beneficiaries – may feel the
effects of diminished Part D competition, given the substantial impact of Medicare spending
on the federal budget.
I.

Interest and Experience of the Federal Trade Commission

The Federal Trade Commission (“FTC” or “Commission”) is an independent agency
responsible for maintaining competition and safeguarding the interests of consumers.
Congress has charged the FTC with enforcing the FTC Act, which prohibits unfair methods
of competition and unfair or deceptive acts or practices in or affecting commerce.6 Pursuant
to its statutory mandate, the FTC seeks to identify business practices and government
regulations that may impede competition without offering countervailing benefits to
consumers. Competition is at the core of America’s economy,7 and vigorous competition
among sellers in an open marketplace gives consumers the benefits of lower prices, higher
quality products, and greater innovation.
Because of the importance of health care competition to the economy and consumer
welfare, anticompetitive conduct in health care markets, including pharmaceutical markets,
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has long been a focal point of FTC law enforcement,8 research,9 and advocacy.10 FTC staff
continue to monitor economic research on issues regarding, for example, selective
contracting, pharmacy benefit managers (“PBMs”), mail order and “brick and mortar” retail
pharmacies, and related issues.11 Based on the FTC’s study and research (including reviews
of pertinent economic literature), FTC staff also have analyzed certain state-level statutory
and regulatory any willing provider and “freedom of choice” (“FOC”) policy proposals,
many of which have mirrored the any willing pharmacy provisions in the Proposed Rule.12
II.

Background: “Any Willing Provider” and “Freedom of Choice” Laws

CMS proposes to require that PDPs offering preferred cost sharing permit “any
willing pharmacy the opportunity to offer preferred cost sharing if the pharmacy can offer the
requisite level of negotiated prices.”13 CMS also proposes publication of preferred and nonpreferred prices, terms, and conditions. The rules require that variation of these terms or tiers
be restricted such that, “[f]or prescriptions not subject to Long Term Care, specialty
pharmacy, or home infusion pricing, … [there will be] three authorized levels of cost sharing:
Standard, preferred, and extended days’ supplies for retail and mail order pharmacies.”14
These proposed regulations generally mirror those found in some state-level any willing
provider and FOC laws.15
FTC staff have previously expressed concerns about potential anticompetitive effects
and consumer harm associated with any willing provider and FOC laws.16 Although more
limited networks may sometimes limit patient choice, any willing provider and FOC laws can
make it more difficult for health insurers, plans, or PBMs to negotiate discounts from
providers, resulting in higher costs. If plans cannot give providers any assurance of favorable
treatment or greater volume in exchange for lower prices, then the incentive for providers to
bid aggressively for the plan’s business – by offering better rates – is undermined.17 At the
same time, any willing provider and FOC provisions may also reduce incentives for plans to
invest in plan designs and complex negotiations with pharmacies and manufacturers. Any
willing provider and FOC provisions can therefore undermine the ability of plans to reduce
costs. This is likely to result in higher negotiated prices, ultimately harming consumers. Any
willing provider and FOC laws can also limit competition by restricting the ability of
insurance companies to offer consumers different plans, with varying levels of coverage,
cost, and choice. These restrictions on competition may result in insurance companies paying
higher fees to providers, which generally lead to higher premiums, and may increase the
number of people without coverage.
Both economic theory and empirical evidence suggest that any willing provider and
FOC provisions are likely to have these negative effects.18
III.

Research Demonstrates that There Are Savings Associated with Preferred
Pharmacies and Mail-order Pharmacies, and that Any Willing Provider
Regulations Tend to Increase Costs

Basic economic principles suggest that a buyer can obtain a negotiating advantage by
contracting selectively with a subset of providers. Empirical studies regarding the contracting
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and pricing practices of pharmacies and other health care providers support the theory, as
providers are willing to offer lower prices in exchange for increased volume.
a.

CMS Studies of Medicare Part D Plans

CMS has released two studies analyzing prescription drug data from March 2012 for
Medicare Part D plans. Both studies concluded that selective contracting has resulted in
lower prices on average. These studies sought to compare the prices negotiated by plan
sponsors with pharmacies under varying contractual arrangements. The first study, released
in April 2013, focused on plans with pharmacy networks that included preferred and nonpreferred pharmacies. The purpose of the study was to determine whether the increased cost
sharing offered at preferred pharmacies – i.e., lower copayments for beneficiaries – resulted
in increased payments to the plans from the program.19 The second study, released in
December 2013, performed a similar analysis focused on comparing negotiated prices at
retail pharmacies and mail order pharmacies.20 The impetus for this research was “individual
complaints about some drug costs being higher in preferred pharmacies.”21
The CMS studies considered whether Part D plans encourage beneficiaries to fill their
prescriptions at higher-priced pharmacies, raising costs for the program. In the first study,
CMS compared various measures of unit cost for the top 25 brand and top 25 generic drugs
for prescriptions filled at preferred pharmacies and prescriptions filled at non-preferred
pharmacies under 13 PDP contracts. CMS found that, on average, branded drugs cost
3.3 percent less at preferred pharmacies and generic drugs, on average, cost 11 percent less at
preferred pharmacies. However, CMS also found that average drug costs were higher in
preferred pharmacies for five of the 13 PDP contracts it examined. Although these five
contracts accounted for more than one-third of the contracts studied, they only accounted for
about four percent of the claims in the CMS sample. CMS’s second study considered costs
for the same 50 drugs under 57 PDP contracts with mail order benefits. Taking the average
across all 57 contracts, CMS found that the weighted average unit cost was 16.4 percent
lower in mail order pharmacies than retail pharmacies for brands and generics combined, and
11 percent lower for generics. Despite the lower average costs, costs were higher for drugs
purchased through mail order pharmacies for 21 contracts.
In both studies, CMS found substantial savings on average associated with preferred
pharmacies and mail order pharmacies. This finding is generally consistent with the
independent research on selective contracting discussed below. Despite these findings, CMS
appears to conclude that selective contracting is of limited value because costs appear to be
higher in either preferred or mail-order pharmacies under certain plans. FTC staff agrees that
these studies may signal a problem that merits further investigation and appropriate
intervention. However, we caution against using the finding that not all preferred or mailorder pharmacies have offered lower prices as a basis to adopt a broad rule that undermines
the use of selective contracting and may threaten the lower costs that result overall.
In addition, we note that in both of these CMS studies, none of the unit cost measures
used controlled for the mix of drugs dispensed at different types of pharmacies. The types of
drugs dispensed via mail order can be significantly different than those dispensed at “brick
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and mortar” retail pharmacies.22 Generally, mail order pharmacies dispense a greater relative
proportion of “maintenance drugs” used to treat chronic or recurring ailments while retail
pharmacies dispense a greater relative proportion of drugs for acute or short-term ailments.
For example, it would be unusual to use a mail order pharmacy to fill a prescription for
antibiotics to treat an emergent infection. On the other hand, maintenance drugs, such as
cholesterol-lowering statins, might be obtained via mail order relatively often.23 It may also
be the case that consumers are more responsive to enhanced cost-sharing for relatively
expensive drugs. Therefore, beneficiaries may be more likely to fill more expensive
prescriptions at preferred pharmacies. Average cost measures that do not account for the
product mix may be misleading precisely because they do not disentangle differences in
prices from differences in dispensing patterns. Without controlling for the product mix,24 it is
difficult to reach broad conclusions regarding the relative cost differences between different
pharmacies.
We appreciate the importance of examining whether plan designs distort incentives
for consumers to make cost-effective choices. The FTC considered these issues in its 2005
pharmacy benefit manager (“PBM”) study, which examined whether pharmacy benefit
designs properly align incentives between PBMs, plan sponsors, and enrollees. For example,
the FTC study considered whether pharmacies owned by a PBM have the incentive to
dispense more costly branded drugs, instead of low-cost generics. The data analysis in that
study showed not only that beneficiaries and plan sponsors save money with generics, but
that the PBM also earned higher profits when generic drugs were dispensed instead of
branded ones.25 The data showed that pharmacies owned by PBMs typically dispensed
generics at rates comparable to pharmacies not owned by PBMs because their incentives to
do so were similar.26 The FTC study also found that, for example, “[a]fter controlling for
prescription size and drug mix differences, mail prices are typically lower than retail
prices.”27 The data used for the FTC study is now more than ten years old and predates the
Part D benefit rollout, but it does support the need for continued analysis of potential
misalignment of incentives or conflicts of interest in pharmacy benefit plan design.
b.

Research on Selective Contracting and the Costs of Any Willing Provider
Regulations

One related area in which selective contracting has been examined in the health care
industry is in connection with hospital markets. Health plans build networks of hospitals to
serve their beneficiaries, much as PDP sponsors assemble networks of preferred pharmacies.
One study concluded that Connecticut health plans’ ability to negotiate discounts with
hospitals increased with the plan’s willingness and/or ability to channel patients to selected
hospitals, consistent with the predictions of a theoretical model introduced in the same
study.28 Another analysis found that Massachusetts health plans willing to be more selective
in forming their hospital networks obtained deeper discounts.29 These studies demonstrate
that buyers in health care markets have effectively used selective contracting to negotiate
lower prices.
In addition, two peer-reviewed studies analyzing state-by-state policy variation to
measure the effects of any willing provider laws have confirmed that any willing provider
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requirements undercut negotiating strategies. Research performed and published by an FTC
economist has found, for example, that any willing provider laws generally undermine the
ability of managed care organizations to lower health care spending. Specifically, the study
found that per capita total health care expenditures are higher in states with any willing
provider laws.30 A 2009 study similarly examined variations in state any willing provider
laws applicable to drug purchases to measure their effects. It found that states with any
willing provider laws have higher prescription drug spending than those without them. The
conclusion was the same, even when using different econometric techniques to account for
variations across the states, such as differences in demographics, market structure, and
regulatory environment.31 Finally, a more recent working paper examined state-level per
capita health expenditure data from CMS and found that any willing provider and FOC laws
are associated with four percent higher per-capita drug expenditures.32
We recognize that limited networks do not “per se [lead] to significantly lower
costs.” Yet the theoretical and empirical economic literature indicates that they can and do,
on average, yield lower costs and prices.34 At the same time, we understand that some PDPs
elect, for various business reasons, to implement something akin to an any willing provider
provision as part of their voluntary contracting,35 and do not mean to suggest that such plan
design options should be restricted.36 As a policy matter, however, we hope that CMS will
recognize the tendency of limited networks to yield lower costs and prices. We therefore urge
CMS to preserve consumer choice by recognizing the potential advantages of selective
contracting and limited networks where they work to the advantage of competition and
consumers, and to be wary of any willing provider requirements, which can foreclose
business models that aim to compete based on selected contracting and limited networks.
33

IV.

Conclusion

FTC staff appreciates the important task faced by CMS in implementing the laws
regarding Medicare Part D plans. We appreciate, too, CMS’s interest in striking “an
appropriate balance between the need for broad pharmacy access and the need for Part D
plans to have appropriate contracting tools to lower costs.”37 As we have noted, however, we
are concerned that the any willing pharmacy provisions in the Proposed Rule may impair,
rather than enhance, the ability of plan sponsors to negotiate lower prices. Based on FTC
staff’s experience in this area, as well as our review of empirical studies of preferred provider
contracting and any willing provider and FOC laws, there are two clear and consistent
conclusions in the literature:


Selective contracting with pharmacies and other health care providers can lower
prices paid by plans and their beneficiaries; and



Any willing provider and FOC laws tend to raise prices or spending because they
impair the ability of Part D plan providers to engage in selective contracting.

For this reason, we urge CMS to consider the issues raised in this letter to reassess
whether its proposed any willing pharmacy provisions are likely to benefit Part D
beneficiaries and the Part D program. Before proceeding with a full rollout of this any willing
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provider pharmacy provision, CMS might consider whether further data analysis or new
policy experiments might provide valuable information on the effects of these provisions on
plans and beneficiaries.

Respectfully submitted,

Andrew I. Gavil, Director
Office of Policy Planning

Martin S. Gaynor, Director
Bureau of Economics

Deborah Feinstein, Director
Bureau of Competition
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