
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

  
   

 

 
 

 

 
 
  
 

 

 
 

 
  

 
 
 

 
 

 

   
   

 

 
 
 

 

 
 

    
   

 

 

___________________________________________________________________________________________ 

For O
fficial

D
A

F/C
O

M
P U

se 
/

 
W

D
(2010)12 

E
nglish - O

r. E
nglish 

For Official Use DAF/COMP/WD(2010)12 

Organisation de Coopération et de Développement Économiques 
Organisation for Economic Co-operation and Development  04-Feb-2010 

English - Or. English 
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS 
COMPETITION COMMITTEE 

ROUNDTABLE ON COMPETITION, CONCENTRATION AND STABILITY IN THE BANKING 
SECTOR 

-- Note by the US Department of Justice --

This note is submitted by the US DoJ  to the Competition Committee FOR DISCUSSION at its forthcoming 
meeting to be held on 16 - 17 February 2010. 

JT03278086 

Document complet disponible sur OLIS dans son format d'origine 
Complete document available on OLIS in its original format 



 

   
 

  

  

 

   
 

 
  

  
 

 
 
 

   
  

 
 

 
 

 
 
 

  
 
 

                                                      
   

   

   

    

    
 

DAF/COMP/WD(2010)12

 ROUNDTABLE ON COMPETITION, CONCENTRATION 
AND STABILITY IN THE BANKING SECTOR 

-- Note by the US Department of Justice --

1. This paper addresses questions from the Chairman’s letter of December 2, 2009. For a more 
detailed discussion of the structure of the U.S. banking industry, see the U.S. Submission to the February 
2009 Roundtable on Competition and Financial Markets, DAF/COMP/WD(2009)11. 

Competition and Concentration: General Issues 

How is competition in the financial sector measured in your jurisdiction? Please refer to the applicable 
decisions or competition guidelines of the relevant authorities in your jurisdiction. 

2. In the United States, the federal antitrust laws generally apply to commercial banking and 
investment banking products and services in the same manner as to other economic sectors. Similarly, the 
Horizontal Merger Guidelines1 (Guidelines) of the U.S. Department of Justice (Department) and the U.S. 
Federal Trade Commission apply to the analysis of mergers across sectors. Premerger notifications relating 
to non-bank mergers in the financial sector are filed pursuant to the Hart-Scott-Rodino Act2 and are 
analyzed under the Guidelines. For the review of bank mergers, special procedures have been 
implemented. These policies are outlined in a document, “Bank Merger Competitive Review,”3 which is 
implemented jointly by the Department and the bank regulatory agencies.4 In the implementation of these 
policies, the Department applies the principles of the Guidelines and screens for bank merger transactions 
that would result in market concentration that exceeds the Herfindahl-Hirschman Index thresholds, thereby 
requiring further review. 

Are the standard structural measures of competition (market shares, Herfindahl index, etc.) suitable to 
measure concentration in the financial sector in your jurisdiction? If not, why? 

3. The standard structural measures of concentration are sufficiently flexible to measure 
concentration in the financial sector in the United States. Calculating market shares and concentration, 
however, is only the first step in analyzing whether concentration will create or enhance the exercise of 
market power. With regard to banking, these measures specifically have been adopted by two of the bank 
regulatory agencies, as discussed in the “Bank Merger Competitive Review” document. Indeed, studies by 
the Federal Reserve Board staff have found that less concentrated local banking markets perform better in 

1 http://www.justice.gov/atr/public/guidelines/hmg.htm. 
2 15 U.S.C. § 18a. 
3 http://www.justice.gov/atr/public/guidelines/6472.htm. 
4 The bank regulatory agencies are the Board of Governors of the Federal Reserve System (FRB) and the 

Comptroller of Currency (OCC).  The Federal Deposit Insurance Corporation (FDIC) has issued its own 
bank merger competitive review guidelines (see “FDIC Statement of Policy on Bank Merger Transactions” 
at http://www.fdic.gov/regulations/laws/rules/5000-1200.html). 
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competition terms than more concentrated markets.5 The joint adoption of these guidelines was necessary, 
as the bank regulatory agencies and the Department share jurisdiction for competitive review of bank 
mergers and concurrently analyze the potential competitive effects of such mergers. While the Department 
applies Section 7 of the Clayton Act, the bank agencies, in addition to considering potential competitive 
effects, must consider the “financial and managerial resources and future prospects of the existing and 
proposed institutions, and the convenience and needs of the community to be served.”6 

In your jurisdiction, is competition in the banking sector measured differently than in other industries? 

4. As discussed above, the federal antitrust laws and the Guidelines apply to mergers in the financial 
sector in the same manner as those in other industries. 

How concentrated and how competitive was the banking system in your jurisdiction before the crisis? Can you 
refer to cases (e.g. mergers) where your agency had to review the degree of competition in the banking sector? 

5. Despite the current financial situation, more than 7,000 separately insured banking entities and 
more than 12,000 credit unions currently operate in the United States, and most product and urban 
geographic markets remain relatively unconcentrated.7 Most recently, in 2008, the Department reviewed 
the proposed acquisition of National City Corporation by PNC Financial Services; after review, the 
Department and the Federal Reserve Board required divestitures to eliminate the anticompetitive effects 
that otherwise would have resulted from consummation of the acquisition.8 Investment banking markets are 
more concentrated but, as a general matter, these markets have been competitive.9 

Has your jurisdiction experienced a process of consolidation in the last decade before the crisis? If 
consolidation took place, please explain the reasons behind this process. 

6. During the period 1994 through 2006, the Department reviewed more than 1,000 bank 
acquisition/merger applications annually.10 Changes to federal statutes in 1994, allowing for interstate 
expansion/branching and allowing bank holding companies to engage in a wider range of activities closely 
relating to banking, affected the number of such transactions.11 Additionally, in 1999, the Gramm-Leach-
Bliley Act allowed for a new entity, a financial holding company, to affiliate bank holding companies, 
banks, insurance companies, securities firms, and other financial institutions under common ownership.12 

5 See, e.g., Robert Adams, Kenneth Brevoort, & Elizabeth K. Kiser, “Who Competes with Whom? The Case 
of Depository Institutions,” 2007 Journal of Industrial Economics 55, at 141-67; Andrew Cohen & Michael 
J. Mazzeo, “Market Structure and Competition among Retail Depository Institutions,” 2007 Review of 
Economics & Statistics 89, at 60-74; Timothy Hannan & Robin Prager, “The Competitive Implications of 
Multimarket Bank Branching,” 2004 Journal of Banking & Finance 28, at 1889-1911. 

6 12 U.S.C. §§ 1828(c), 1842, and 1849(b). 
7 For a more detailed discussion of the structure of the U.S. banking industry, see DAF/COMP/WD(2009)11 

(Introduction). 
8 See http://www.justice.gov/atr/public/press_releases/2008/240315.htm. 
9 See Nicola Cetorelli, et al., “Trends in Financial Market Concentration and their Implications for Market 

Stability,” 2007 Federal Bank of New York Economic Policy Review 13, no. 1, at 33-51. 
10 See Department of Justice, Antitrust Division, Ten-Year Workload Statistics, at 

http://www.justice.gov/atr/public/workstats.pdf. 
11 See Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994; Randall S. Kroszner, “The 

Effect of Removing Geographic Restrictions on Banking in the United States: Lessons for Europe,” at 
http://www.federalreserve.gov/newsevents/speech/kroszner20060406a.htm (speech by Governor 
Kroszner). 

12 Gramm-Leach-Bliley Act of 1999, 15 U.S.C. § 6801-6809 (2006). 
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What policies were implemented to facilitate/hinder the consolidation process, if any? 

7. As explained above, the enactment of certain statutes greatly expanded the geographic areas and 
the scope of activities within which financial sector companies could compete. Along with these came new 
restrictions, as the relaxation of geographic entry barriers was accompanied by a national deposit cap of 10 
percent for any one bank and a default state deposit cap of 30 percent, with the option for any state to 
impose its own less restrictive deposit cap. Attendant upon these statutes was an overall approach of less 
regulation or self-regulation, as evidenced by the 1999 Gramm-Leach-Bliley Act13 repeal of the restrictions 
separating commercial banking and investment banking that had been codified in the Glass-Steagall Act of 
1933.14 

How did the consolidation process, if any, affect the degree and nature of competition among financial 
firms in your jurisdiction? 

8. Based on the Department’s antitrust review of proposed acquisitions and actions taken to remedy 
the potential competitive effects of such acquisitions, competition among U.S. financial firms remains 
robust. 

Competition, Concentration & Crisis 

Have banks or financial institutions merged as a consequence of the crisis? If yes, what was the analysis of 
your agency on the relation between concentration and competition? Was this analysis in any way different 
because of the particular situation created by the systemic crisis? 

9. The financial crisis resulted in some mergers of U.S. financial institutions, as less stable firms 
were acquired by those that were better prepared to withstand the crisis. In analyzing the potential effects 
of such acquisitions, the Department applied the same antitrust principles and analytical framework that it 
applies in every merger review.15 One example is the expedited review of the acquisition by PNC of the 
financially distressed National City Corporation, in which the Department required significant divestitures 
to eliminate any anticompetitive effects. 

10. The bank merger statutes provide procedures for even more expedited competitive review of 
certain bank mergers, i.e., “emergency” transactions and transactions involving a bank that is a “probable 
failure.”16 In the case of an “emergency” transaction, the bank merger statutes limit both the time in which 
the Department must advise the bank regulatory agency of the competitive factors relating to the 
transaction and the post-approval waiting period during which the transaction may not be consummated.17 

The Department has reviewed all of these mergers, and they have raised few competitive concerns. In the 
case of a “probable failure,” the bank regulatory agency may act immediately, without a competitive 
effects report from the Department; in such a case, the transaction may be consummated immediately upon 
approval by the bank regulatory agency.18 

13 Id. 
14 This law also is known as the Banking Act of 1933 (48 Stat. 162). 
15 In the past 10 years, the Department has required divestitures to preserve competition in 28 mergers.  See 

“Federal Trade Commission Bureau of Competition and Department of Justice Antitrust Division Annual 
Report to Congress,” http://www.ftc.gov/bc/anncompreports.shtm. 

16 12 U.S.C. §§ 1828(c)(6), 1849(b)(1). 
17 Id. 
18 Id. 
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