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United States: Federal Trade Commission

In 2015, the Federal Trade Commission (FTC) celebrated 100 years 
of operations. As the agency enters its second century, it continues to 
apply a full range of tools to ensure that markets work to the benefit 
of consumers. This includes robust competition law enforcement to 
address anti-competitive business practices,1 advocacy and studies 
that enhance its expertise to promote competition and protect con-
sumers, and work with sister competition agencies in the Americas 
and around the world to ensure a globally interoperative approach 
to competition law and policy. In this chapter, we highlight some of 
the FTC’s recent competition activities, as well as our international 
cooperation efforts.

Enforcement
The FTC prioritises enforcement efforts in areas of the economy 
where it can have the greatest impact, and this includes health care. 
For example, following the Supreme Court’s 2013 opinion in FTC v 
Actavis,2 the FTC continued enforcement actions against branded 
pharmaceutical manufacturers who pay generic firms to stay out of 
the market through private litigation settlements. In 2015, the FTC 
and Cephalon reached an agreement to settle an antitrust case charg-
ing Cephalon, Inc, with illegally blocking generic competition to its 
blockbuster sleep disorder drug, Provigil.3 The settlement ensures 
that Teva Pharmaceutical Industries, Ltd, which acquired Cephalon 
in 2012, will make a total of US$1.2 billion available to compensate 
purchasers, including drug wholesalers, pharmacies and insurers, 
who overpaid because of Cephalon’s conduct.4 In another key case 
involving conduct in the pharmaceutical sector, the FTC reached 
a consent order with Cardinal Health requiring that the company 
relinquish US$26.8 million of the ill-gotten gains it obtained by 
monopolising the markets for low-energy radiopharmaceuticals 
in 25 cities.5 While disgorgement of wrongfully earned profits is 
not a typical remedy in competition cases, in appropriate cases, the 
Commission may seek monetary relief. 

In appellate litigation, the Supreme Court agreed with the FTC’s 
position in North Carolina State Board of Dental Examiners v FTC, 
holding that a state board comprised mostly of private market 
participants must be actively supervised by state authorities in order 
to qualify for immunity from the federal antitrust laws.6 The Court 
held that even when an association of market participants has been 
given some regulatory powers by the state, its members may not 
collude to exclude new entrants or engage in other anti-competitive 
actions unless the activity is actively supervised by neutral parties. 
This decision is particularly important because occupational licens-
ing requirements set by boards govern a substantial and growing 
segment of the US economy,7 and incumbents can potentially use 
that power to keep new forms of competition out of the market if not 
actively supervised by the state government. 

The FTC achieved a significant victory with the Ninth Circuit 
Court of Appeals’ decision that the acquisition of Idaho’s largest 
independent physician practice group by the state’s dominant health-
care system violated the antitrust laws by reducing competition 

among adult primary care physicians in Nampa, Idaho.8 The Court 
found that the FTC had met its prima facie legal burden of demon-
strating that the merger created an appreciable danger of causing 
higher prices in the affected market through evidence of the merged 
firm’s extremely high concentration levels combined with its ability 
to negotiate higher reimbursement rates with insurers.9 The Court 
dismissed the defendants’ efficiency arguments, finding that the 
district court did not err in finding that St Luke’s failed to prove that 
efficiencies resulting from the merger could not have been achieved 
in other ways.10

The FTC also obtained an important ruling from a federal court 
of appeals upholding an FTC decision in a monopolisation case. In 
McWane, Inc, v FTC,11 the Eleventh Circuit Court of Appeals upheld 
the FTC’s ruling that a monopolist’s exclusive dealing practices 
violated the antitrust laws because they prevented potential market 
entrants from becoming meaningful competitors in the market 
for domestic pipe fittings sold to municipalities and others. Other 
recent conduct enforcement actions challenged provisions in trade 
association codes that prevented competition among association 
members12 and an allegedly illegal invitation-to-collude between 
two resellers of internet barcodes.13

On the merger front, in June 2015, a Federal District Court 
judge granted an order to temporarily block the proposed merger 
between Sysco Corporation and US Foods to preserve competition 
in the national market and in 32 local markets for broadline food 
service distribution services,14 after which Sysco announced it was 
abandoning the transaction.15 As this chapter was written, the FTC’s 
challenge to the proposed merger between Steris Corporation and 
Synergy Health was pending before another federal court. In it, the 
FTC alleged that the transaction would eliminate likely future com-
petition between Steris’s gamma sterilisation facilities and Synergy’s 
planned x-ray sterilisation facilities in the United States.16

In addition to litigation, the FTC resolved many merger cases 
with consent orders, including many in the health-care sector. 
In 2014, the Commission accepted 13 negotiated settlements result-
ing in final orders requiring divestitures, and three transactions 
were abandoned as a result of antitrust concerns raised during 
the investigations. From October 2014 through May 2015, the 
Commission accepted for comment 11 proposed consent orders 
requiring divestitures and authorised administrative complaints 
and related preliminary injunction actions to block three proposed 
mergers.17 In one of these mergers, Verisk Analytics’ proposed 
acquisition of EagleView Technology, the parties abandoned their 
merger plans after the Commission issued its complaint.18

Advocacy and studies
In addition to its enforcement mission, the FTC seeks to engage 
with regulators to encourage regulatory outcomes that are consist-
ent with both sound competition policy and regulator’s policy goals. 
The FTC files advocacy letters with policymakers on how best to 
do this and can study business practices to better understand their 
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potential effects on competition.19 Recent advocacy examples 
include FTC comments to state legislatures and other policymakers 
to encourage the removal of unnecessary scope-of-practice restric-
tions that prevent health-care professionals from being able to take 
full advantage of their training and expertise,20 and of prohibitions 
on direct-to-consumer auto sales by manufacturers.21

In June 2015, the FTC held a workshop on the ‘sharing economy’ 
to better understand how technology is used to interact with con-
sumers, and how competition and consumer protection are affected 
by new business models and the existing regulatory framework.22 In 
addition, the FTC has two studies in progress:
•	� a study to enhance the agency’s understanding of how patent 

assertion entities may affect innovation and competition;23 and
•	� a study to evaluate the effectiveness of the agency’s merger 

remedies.24

International work focusing on the Americas
Building and maintaining strong relationships with sister competi-
tion agencies has become an increasingly important element of the 
FTC’s enforcement programme.25 Through its international antitrust 
programme, the FTC works with sister competition agencies to pro-
mote cooperation and convergence of international antitrust poli-
cies toward best practices. In the Americas and elsewhere, the FTC 
continues its work to foster cooperation and convergence through 
bilateral and multilateral relationships and through cooperation 
on individual matters. This section describes the international 
antitrust programme and focuses on the FTC’s work with agencies 
in the Americas.

Bilateral cooperation
The FTC continues to work directly with sister competition agencies 
to cooperate on individual cases, share experiences, and improve 
mutual understanding of each other’s laws, policies and practices. 
Such work also promotes sound approaches to competition law 
enforcement and policy work. Bilateral discussions frequently occur 
pursuant to cooperation agreements that foster increased interac-
tions. In September 2014, the FTC and DOJ signed an antitrust 
cooperation agreement with Colombia’s competition author-
ity26 which complemented earlier cooperation agreements in the 
Americas with Brazil, Canada, Chile and Mexico.

When the FTC and a sister competition agency review a merger 
or conduct that raises competition concerns in one or both jurisdic-
tions, the agencies cooperate with increasing frequency by sharing 
investigative information.27 The frequency and depth of cooperation 
with experienced and newer competition agencies continues to 
increase. In the 2014 fiscal year, the FTC worked with sister com-
petition agencies in 37 investigations,28 including with competition 
agencies in Brazil, Canada and Mexico.

A recent example of case cooperation including agencies in the 
Americas involves the merger between two of the world’s largest 
auto parts suppliers: ZF Friedrichshafen AG and TRW Automotive 
Holdings Corp (TRW). During its investigation, the FTC cooperated 
with the Canadian Competition Bureau, Mexico’s Federal Economic 
Competition Commission and the European Union’s Directorate 
General for Competition.29 The companies entered into a consent 
agreement requiring divestiture of TRW’s linkage and suspension 
business in North America and Europe that settled FTC charges that 
the merger would likely harm competition in the North American 
market for heavy vehicle tie rods.

In another recent merger review, the FTC cooperated closely 
with the Canadian Competition Bureau regarding the proposed 

US$25 billion merger of cement manufacturers Holcim Ltd and 
Lafarge SA, which raised cross-border supply issues. The par-
ties entered into a consent agreement with the FTC that requires 
divestitures of specific plants and terminals in the US and Canada. 
The parties also entered into an agreement with Canada requiring 
divestitures of a larger group of Holcim assets located in Canada 
that Holcim and Lafarge agreed to divest to address competitive 
concerns raised by the Competition Bureau. FTC staff worked 
closely with staff from the Competition Bureau to reach compatible 
outcomes.30

As a result of their extensive history of merger cooperation, 
in 2014, the US and Canadian antitrust agencies released best prac-
tices in merger investigations to make more transparent how they 
coordinate merger reviews that affect both countries.31 In addition, 
to further develop agency relations and understanding, the heads of 
the FTC, the DOJ and the Canadian and Mexican antitrust agen-
cies hold regular ‘trilateral meetings’ to discuss current issues and 
cooperation. In 2015, discussions covered a wide range of topics, 
including: the implementation of Mexico’s new competition law; 
enforcement cooperation among the three countries’ antitrust 
agencies; approaches to innovative and disruptive technologies; 
regional technical assistance initiatives; and current enforcement 
priorities.32 The FTC also shares its competition law and policy 
experiences with sister competition agencies through its technical 
assistance programme. In 2014, the FTC conducted competition 
programmes in countries around the world; in the Americas, these 
included programmes in Brazil, Colombia, the Dominican Republic, 
Ecuador, El Salvador, Honduras, Guatemala and Mexico.33 Another 
key part of the FTC’s technical assistance programme is a staff 
exchange programme, through which staff from non-US competi-
tion agencies can work as part of case teams reviewing mergers at 
the FTC.34 The FTC has completed several exchanges with sister 
agencies in the Americas.

Multilateral cooperation
In addition to bilateral interactions, the FTC continues to work with 
sister competition agencies in the Americas and around the world 
through multilateral organisations, including: the International 
Competition Network (ICN); the Organisation for Economic 
Cooperation and Development (OECD); the Latin American 
Regional Competition Centre; the United Nations Conference 
on Trade and Development; and the Asia-Pacific Economic 
Cooperation. The FTC’s work through these organisations promotes 
convergence toward sound competition policy and law enforcement 
and helps facilitate effective cooperation on cases.

For example, the FTC participates in the OECD’s Latin American 
Competition Forum, which holds annual meetings focused on 
work in the Americas. In 2015, the FTC and other participants 
discussed retail markets and ex-post analysis of agency effective-
ness and advocacy activities.35 The FTC also works to promote less 
formal multilateral interactions. It helped found the Inter-American 
Competition Alliance, which fosters cooperation in the Americas 
through regular conference calls on matters of mutual interest.36 The 
Alliance holds monthly teleseminars on which officials from com-
petition agencies throughout North, Central and South America 
participate. The FTC recently presented several of its non-merger 
enforcement matters discussed above on these calls.

The FTC’s broader international role forms the backdrop for the 
FTC’s work in the Americas. In 2014 and 2015, the FTC played a 
lead role in the ICN’s ‘Guidance on Investigative Process’,37 which 
discusses investigative practices, transparency and other principles 
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that enhance the effectiveness of agencies’ decision-making and 
ensure the effective protection of procedural rights. The FTC 
contributed to revising the OECD’s ‘Recommendation concerning 
International Co-operation on Competition Investigations and 
Proceedings’,38 which fosters cooperation in both merger and non-
merger matters; and to the ICN’s ‘Practical Guide to International 
Enforcement Cooperation in Mergers’,39 which offers guidance 
for agencies, merging parties and third parties about merger case 
cooperation. These materials are already proving useful to agencies 
in the region and worldwide.

Conclusion
The FTC remains committed to working with sister competition 
agencies in the Americas and around the world, and will continue 
to use the full range of its enforcement, advocacy and study tools 
to protect consumers and promote competition well into the 
next century.

The views expressed herein are those of the authors and do not 
necessarily reflect the views of the Federal Trade Commission or any 
individual Commissioner.
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