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Seven Months In: The U.S. Antitrust Agencies’ Joint Model Waiver of
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O n September 25, 2013, the U.S. Department of Jusl|
tice Antitrust Division and U.S. Federal Trade
Commission (the U.S. antitrust agencies) issued a joint
model waiver of confidentiality for entities to use in mer’
ger and civil non-merger matters involving concurrent
review by a U.S. antitrust agency and competition authori |
ties in other countries (joint model waiver).! At the same
time, the U.S. antitrust agencies released a “Frequently
Asked Questions” document to explain the cooperative
process and the role of waivers.? In the seven months
since the agencies released these documents, the joint
model waiver has been widely used. The joint model waiv_]
er is regarded as fulfilling its intended goals of streamlin’]
ing the process of providing waivers and reducing time
and resources spent negotiating waivers.

Why Provide a Waiver?

As more U.S. companies and consumers do business
overseas, and as more jurisdictions review merger transacl
tions and conduct antitrust investigations, the U.S. anti’]
trust agencies’ cooperate more frequently with competi]
tion authorities in other jurisdictions. Confidentiality
walvers, granted either by parties or third parties to an
investigation, can facilitate this cooperation. Confidentiali |
ty waivers enable the U.S. antitrust agencies to discuss
with non-U.S. competition authorities confidential infor!|
mation provided by the waiving party or third party. With']
out a waiver, confidentiality provisions in the laws, regulal]
tions, and rules governing an agency’s practices generally
preclude sharing confidential information between or
among competition authorities.>

Confidentiality waivers facilitate free and open discus’
sion between competition authorities, allowing them to
identify issues of common interest, improve their anal |
yses, avoid inconsistent outcomes and remedies, and often
expedite review. In some cases, waivers also may help to
streamline investigations by assisting staff in identifying
relevant product and geographic markets, or eliminating
theories of harm that have been thoroughly assessed, de’!
veloped, and explained by the other jurisdiction.

Typically, confidentiality waivers are provided simul]
taneously to the cooperating agencies in the U.S. and
abroad, and there has been a steep increase in the use of
waivers to facilitate cooperation in the past decade. In
2003, an OECD report found that most jurisdictions had
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no experience with waivers in merger transactions.* By
2013, at least sixteen competition agencies reported use of
waivers, and many countries “having no or limited experi |
ence in 2003” reported in 2013 that they were “using
walvers as ‘a routine practice.”” At least thirty-five juris]
dictions accept waivers and can use waivers as a legal basis
for cooperation.

The Need for a Joint Model Waiver and Guidance
from the U.S. Antitrust Agencies

Prior to the release of the joint model waiver, FTC
and DO]J had separate model waivers that did not explicit |
ly address certain issues, including the treatment of privi
leged information. Significant agency and entity time and
resources often were spent negotiating waiver language to
address privilege and other issues. Based on the U.S. anti |
trust agencies’ experience and feedback from entities and
their counsel, the agencies created the joint model waiver
and FAQ. These documents were intended to significantly
reduce transaction costs and harmonize the practices of
the two U.S. antitrust agencies.

The joint model waiver and FAQ promote greater
transparency and better understanding of the agencies’
policies and practices related to waivers. The FAQ prol]
vides introductory information on waivers and on the
confidentiality rules applicable to the information provid_]
ed under the joint model waiver, describes the process for
providing a waiver to either agency, and explains specific
provisions of the joint model waiver.”

It is important to note that the joint model waiver
does not change the protections that ate provided to enti |
ties that chose to waive confidentiality to permit coopera. |
tion based on confidential information; the joint model
waiver simply puts them in writing in a single place. Iml!
portantly, the joint model waiver minimizes the need for
protracted negotiations over the contents of the waiver.

U.S. antitrust agency practice reflected in the joint
model waiver includes:

1. Limitations of the waiver — the joint model waiver
makes explicit that the party granting the waiver
does not waive its rights to protection from dis
closure to any third party other than the non-U.S.
competition authority named in the waiver. It
also makes explicit that the waiver is limited to
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confidential information obtained in the course
of the investigation named in the waiver.

2. Treatment of privileged information — the joint model
waiver includes provisions addressing the U.S.
antitrust agencies’ treatment of privileged infor
mation. Those provisions provide that: (1) the
U.S. antitrust agencies will not seek from non-
U.S. competition authorities information that is
protected by U.S. legal privilege; and (2) the U.S.
agencies will treat the receipt of any information
that is claimed as privileged as inadvertently prol!
duced privileged information.® To help ensure
that information privileged in the United States is
not produced to a U.S. antitrust agency by a non-
U.S. competition authority pursuant to a waiver,
the joint model waiver instructs that entities
should, to the extent possible, cleatly identify any
documents that are privileged under U.S. law that
are provided to non-U.S. competition authorities.

3. Treatment of information received from another competi]
tion authority — the joint model waiver makes clear
that the U.S. antitrust agencies will afford materi’|
als received from a non-U.S. competition authori |
ty pursuant to a waiver the same protections un’/
der the laws, regulations, and rules that govern
information provided directly to the U.S. antitrust
agencies. This includes the return or destruction
at the end of an investigation and treatment un’/
der the Freedom of Information Act.

Use of the Joint Model Waiver

Since the adoption of the model waiver, entities
providing waivers have relied on the joint model waiver
without making changes, and in the seven months since
its issuance, the document has been praised for its ease of
use. Parties and third parties have raised fewer questions
about providing waivers, and the additions to the waiver
have eliminated the most common reasons for negotiating

May 2014 | Vol. |

the content of waivers. Counsel for entities and staff at
the U.S. antitrust agencies have found that using the joint
model waiver increases efficiency and reduces transaction
costs.

* Molly Askin and Koren W. Wong-Ervin are Counsels for Inter |
national Antitrust in the Office of International Affairs at the Federal
Trade Commission; Anne Newton McFadden is Special Assistant to
the Directors of Enforcement at the Antitrust Division of the U.S.
Department of Justice. The views expressed here are the authors’ alone
and do not purport to represent the views of the Federal Trade Com!!
mission, any individual Commissioner, or the United States.
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