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The Structure and Practices of the Debt Buying Industry

EXECUTIVE SUMMARY

In a 2009 study of the debt collection industry, the Commission concluded that the “most significant
change in the debt collection business in recent years has been the advent and growth of debt buying.”
“Debt buying” refers to the sale of debt by creditors or other debt owners to buyers that then attempt to
collect the debt or sell it to other buyers. Debt buying can reduce the losses that creditors incur in providing
credit, thereby allowing creditors to provide more credit at lower prices. Debt buying, however, also may

raise significant consumer protection concerns.

The FTC receives more consumer complaints about debt collectors, including debt buyers, than about
any other single industry. Many of these complaints appear to have their origins in the quantity and quality
of information that collectors have about debts. In its 2009 study, the Commission expressed concern that
debt collectors, including debt buyers, may have insufficient or inaccurate information when they collect
on debts, which may result in collectors seeking to recover from the wrong consumer or recover the wrong

amount.

The FTC initiated this debt buyer study in late 2009 for two main purposes. First, the FTC sought to
obtain a better understanding of the debt buying market and the process of buying and selling debt. Second,
the Commission wanted to explore the nature and extent of the relationship, if any, between the practice of
debt buying and the types of information problems that the FTC has found can occur when debt collectors

seek to recover and verify debts.

Many stakeholders recognize the concerns that have been raised about debt buying, including consumer
groups, members of Congtess, federal and state regulatory and enforcement agencies, and the debt buyer
industry itself. Indeed, the debt buyer industry has launched a self-regulatory effort to address some of
these concerns, and the FTC is encouraged by that effort. This study of debt buyers is the first large-scale
empirical assessment of the debt buying sector of the collection industry. The FTC hopes that its findings
contribute to a greater understanding of debt buying, enhance ongoing reform efforts, and prompt further

study of the industry.

STUDY OVERVIEW

To conduct its study, the Commission obtained information about debts and debt buying practices from
nine of the largest debt buyers that collectively bought 76.1% of the debt sold in 2008, with six of these debt
buyers providing the information the Commission used in most of its analysis. The FTC also considered its
prior enforcement and policy work related to debt collection, as well as available research concerning debt
buying. The study focused on large debt buyers because they account for most of the debt purchased; it did
not address the practices of smaller debt buyers that are a frequent source of consumer protection concerns, a

limitation that must be considered in evaluating the study’s findings.
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The Commission acquired and analyzed an unprecedented amount of data from the studied debt buyers,
which submitted data on more than 5,000 portfolios, containing nearly 90 million consumer accounts,
purchased during the three-year study period. These accounts had a face value of $143 billion, and the debt
buyers spent nearly $6.5 billion to acquire them. Most portfolios for which debt buyers submitted data were
credit card debt, with such debt accounting for 62% of all portfolios and 71% of the total amount that the
buyers spent to acquire debts. In addition to these data, the debt buyers provided copies of many purchase
and sale agreements between themselves and sellers of debts. The debt buyers also submitted narrative

responses to questions concerning their companies and their practices, as well as the debt buying industry.

The key findings of the study are as follows:

PRICES BUYERS PAID FOR PURCHASED DEBT

Buyers paid an average of 4.0 cents per dollar of debt face value. Analysis of the prices debt buyers
paid for debt purchased in more than 3,400 portfolios showed that the average price was 4.0 cents per dollar
of debt face value. Older debt sold for a significantly lower price than newer debt. The price of debt older
than 15 years was virtually zero. Buyers paid similar prices for debt purchased from original creditors and

resellers, once the analysis controlled for other observable characteristics of the debt, such as their age and

type.

INFORMATION THAT DEBT BUYERS RECEIVED

Buyers typically received the information required for validation notices. Buyers were likely to have
received from sellers the information that the FDCPA currently requires that debt collectors include with
validation notices at the beginning of the collection process, including the amount of the debt. They also
either received or were likely aware of the name of the original creditor, which the FDCPA requires that they

provide to consumers upon written request.

Buyers also typically received additional information that could make validation notices more
useful, but they usually did not provide it to consumers. Buyers also typically received additional
information that, if disclosed to consumers, might help consumers assess whether they are the correct debtor
and whether the amount of the debt is correct. This information included the name of the original creditor,
the original creditor’s account number, the debtor’s social security number, the date of last payment, and
the date of charge-off. In the Commission’s experience, however, debt collectors, including debt buyers,

generally do not include these types of additional information in their validation notices.

Buyers rarely received dispute history. Buyers rarely received any information from sellers concerning
whether a consumer had disputed the debt or whether the disputed debt had been verified — information
that would bear on whether the consumer being contacted owes the debt and whether the amount being

collected is correct. Moreover, buyers often did not receive information that would allow them to break
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down the outstanding balance into principal, interest, and fees. The Commission has found that such

information would assist consumers in determining if the amount of their debts is correct.

ACCOUNT DOCUMENTATION THAT DEBT BUYERS RECEIVED

Buyers received few underlying documents about debts. Although buyers received the data file and
some other information about the debts, as discussed above, they obtained very few documents related to
the purchased debts at the time of sale or after purchase. For most portfolios, buyers did not receive any
documents at the time of purchase. Only a small percentage of portfolios included documents, such as

account statements or the terms and conditions of credit.

WARRANTIES AS TO INFORMATION AND DOCUMENTATION THAT DEBT BUYERS RECEIVED

Accuracy of information provided about debts at time of sale not guaranteed. In purchase and sale
agreements obtained in the study, sellers generally disclaimed all representations and warranties with regard
to the accuracy of the information they provided at the time of sale about individual debts — essentially
selling debts, with some limited exceptions, “as is.” The fact that portfolios were generally sold “as is” does
not necessarily mean that information inaccuracies were prevalent, but it does raise concerns about how
debt buyers handled purchased debts when such inaccuracies became apparent, and for which they had no

recourse available from the seller.

Accuracy of information in sellers’ documents not guaranteed. Some contracts stated that when
account documents were available from the seller, the accuracy of the information in the documents was not

warranted.

DEBT BUYERS” ABILITY TO OBTAIN ACCOUNT DOCUMENTATION

Limitations were placed on debt buyer access to account documents. Buyers were given a defined
amount of time (e.g., typically between six months and three years) to request up to a specified maximum
number of documents (e.g., equal to 10% to 25% of the number of debts in the portfolio) at no charge.
After that, buyers were given an additional, defined amount of time to request documents for a fee, usually
between $5 and $10 per document, with a maximum number of documents again specified. Debt sellers

usually had substantial time, typically between 30 and 60 days, to respond to requests for documents.

Availability of documents not guaranteed. Most purchase and sale agreements stated that documents

may not be available for all accounts.

Additional limitations applied to the resale of purchased debt. 1f debt buyers resold debt to secondary

buyers, the original creditors typically had no obligation to provide documents directly to the secondary
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buyers; instead the secondary buyers were required to forward document requests through the original

buyers, which sometimes added additional fees and delays.

CONSUMER DISPUTES OF DEBTS

Consumers disputed 3.2% of debts that buyers attempted to collect themselves. The data obtained
in the study from the four debt buyers that submitted information on written and some oral disputes
showed that consumers disputed 3.2% of the debts that debt buyers attempted to collect themselves. (The
Commission did not obtain information on disputes of debts for which buyers hired third-party collectors to
recover for them). There was no statistically significant relationship between the likelihood of a dispute and

a debt’s age, face value, or whether it had been purchased from an original creditor or reseller.

Consumers disputed an estimated one million debts each year. Although the 3.2% dispute rate may
understate the extent of information problems in purchased debt, even a 3.2% dispute rate, if applied to
the entire debt buying industry, indicates that each year buyers sought to collect about one million debts
that consumers asserted they did not owe. The proper handling of this large number of disputed debts is a

significant consumer protection concern.

VERIFICATION OF DISPUTED DEBTS

About half of disputed debts were reported as verified. Buyers reported that they had verified
51.3% of the debts consumers disputed. Older debt was less likely to be verified. The Commission did
not examine what buyers did to verify debts or whether the verification was adequate. Similarly, for the
debts that had not been verified, the Commission did not have information to determine whether buyers
attempted to verify the debts but could not, or whether they simply did not attempt verification. If this
verification rate is applied to the one million debts estimated to have been disputed in the debt buying
industry each year, it would indicate that each year about 500,000 disputed debts were not verified by

buyers.

Few disputed debts were resold. Debt buyers in the study sold only 2.9% of their disputed debts,
including 4.9% of verified disputed debts and 0.8% of unverified disputed debts. The FDCPA prohibits
debt collectors, including debt buyers, from seeking to recover on unverified disputed debt, but it does not
bar them from reselling such debts to other purchasers, or bar subsequent purchasers from seeking to collect
the debt. Such sales, however, likely contribute to collectors seeking to recover from the wrong consumer or

the wrong amount.

DEBT AGE AND STATUTE OF LIMITATIONS

Some debt was beyond the statute of limitations, though most was not. Many states have statute

of limitations barring lawsuits to collect on a debt after a certain period, typically between three and six
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years for credit card debts. Although the debt buyers studied purchased and collected on debts that were
more than six years old, most of the debt that they purchased did not appear to be either old or beyond the

statute of limitations. This finding, however, may not be applicable to the debts that smaller debt buyers not
included in the study purchased.

Debt buyers generally know the ages of debts they are collecting. Information provided to debt buyers
with the purchased debt generally included the age of the debt.
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|. INTRODUCTION

In recent years, a significant focus of the FTC’s research and policy work has been identifying and
addressing consumer protection problems relating to debt collection. In February 2009, the FTC issued
a comprehensive report based on a two-day debt collection workshop, with findings, conclusions, and
recommendations.! The 2009 report concluded that the “law needs to be changed to require that debt
collectors have better information, making it more likely their attempts to collect are for the right amount
and are directed to the right consumer.”* Similarly, in 2010, the Commission issued a report addressing debt
collection litigation, finding that complaints filed in court often do not contain sufficient information about
the debt(s) to allow consumers in their answers to admit or deny the allegations and to assert affirmative

defenses.?

In its 2009 report, the Commission also found that “[t]he most significant change in the debt collection
business in recent years has been the advent and growth of debt buying.” Creditors often sell debt that they
have not collected to “debt buyers.” When debts are sold, the buyers receive information about the debtor
and the debt from the sellers. Debt buyers also may resell the debt to other debt buyers. Many debts are
purchased and resold several times over the course of years before either the debtor pays the debt or the

debt’s owner determines that the debt can be neither collected nor sold.

As the debt buyer industry has expanded, the Commission also has seen a significant rise in the number
of debt collection complaints it received directly from consumers. Many consumers reported that the debt
collectors who contacted them attempted to collect debts they did not owe or, if they did owe a debt, more

than what was owed.’

Because of the important role that debt buying now plays and the possible link between debt buying and
consumer protection problems, the Commission determined that a better understanding of the debt buying

industry was critical to future policy and law enforcement work in this area. Thus, in December 2009, the

1 FeDpERAL TRADE ComMissION, COLLECTING CONSUMER DEBTS: THE CHALLENGES OF CHANGE —A WORKSHOP REPORT
(2009) [hereinafter CHALLENGES OF CHANGE], available at http:/[www.ftc.gov/bep/workshops/debtcollection/dewr. pdf.

Id. ati.

FEDERAL TRADE COMMISSION, REPAIRING A BROKEN SysTEM: PROTECTING CONSUMERS IN DEBT COLLECTION LITIGATION
AND ARBITRATION (2010) [hereinafter REPAIRING A BROKEN SysTEM], available at hiep:/ [www.ftc.gov/os/2010/07/
debtcollectionreport.pdf. This report also found that during the collection process, consumers may unknowingly waive
statute of limitations defenses that they could otherwise raise.

4 CHALLENGES OF CHANGE, supra note 1, at 13.

For example, in 2009, consumers filed 27,420 complaints that were coded in the Consumer Sentinel database as “falsely
represents character, amount, or status of debt.” These complaints represented 31.1% of all complaints about debt
collectors. In addition, consumers filed 10,158 complaints that were coded in the Consumer Sentinel database as “refuses
to verify the debt after debtor makes a written request.” These complaints represented 11.5% of all complaints about debt
collectors. Note that some consumers filed complaints reporting both of these types of practices. Note also that some
complaints assigned to these codes do not report that collectors attempted to collect from the wrong person or the wrong
amount.


http://www.ftc.gov/bcp/workshops/debtcollection/dcwr.pdf
http://www.ftc.gov/os/2010/07/debtcollectionreport.pdf
http://www.ftc.gov/os/2010/07/debtcollectionreport.pdf
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Commission commenced an extensive and rigorous study of debt buying, including the sellers and buyers
of debts as well as the types and amounts of debt sold. As part of the study, the Commission sought to
obtain a better understanding of the process that debt owners use to sell debts to debt buyers, the terms and
conditions of their purchase and sale agreements, and the information that debt buyers obtain and use in

connection with acquiring and collecting on debts.

In this study, the Commission acquired and analyzed a massive amount of information relating to debt
buying. Most significantly, the FT'C used compulsory process to obtain extensive narratives and empirical
data from nine large debt buyers. The Commission engaged in rigorous assessment of the information
obtained, including a detailed empirical analysis. It also drew on its enforcement, research, and policy
activities related to debt collection, and it reviewed the growing volume of professional literature concerning
debt buying. The study focused on large debt buyers because they account for most of the debt purchased
but did not address the practices of smaller debt buyers that, in the FTC’s experience, are a frequent source
of consumer protection concerns. As noted in various places in the report, it is important to consider this
limitation when evaluating certain of the study’s findings. Another limitation of the study is that the FTC
did not directly assess the accuracy of the information that debt buyers used in collecting purchased debts or

filing lawsuits on this debt.

The following report presents the results of the Commission’s debt buyer study. Part II describes the
legal framework for debt buying. Part I1I is a description of the study’s methodology, and Part IV is a
discussion of the genesis and current operation of the debt buying industry. Part V describes the debt buying
process, including the creation and marketing of debt portfolios, bidding on such portfolios, the prices
paid for various types of debt, and the purchase and sales agreements used in the sales. Part VI evaluates
the information debt buyers have, or have access to, at critical junctures in collecting and suing to recover
on debts, and the frequency with which debts are disputed and verified. Part VII discusses the collection of
older debts. Finally, Part VIII is a brief conclusion.
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Il. LEGAL FRAMEWORK FOR DEBT BUYING

Federal and state laws apply to the conduct and information practices of debt buyers. In 1977, Congress
passed the Fair Debt Collection Practices Act (“FDCPA”) to “eliminate abusive debt collection practices
by debt collectors, to insure that those debt collectors who refrain from using [such] practices are not
competitively disadvantaged,” and to encourage states to take measures protecting consumers from abusive
debt collection practices.” From 1977 until 2011, the Federal Trade Commission was the federal agency
empowered to administer the FDCPA, as well as primarily responsible for enforcing it. In July 2011,
pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank
Act”),® Congress transferred to the Consumer Financial Protection Bureau (“CFPB”) the FTCs role of
administering the FDCPA.? Both the FTC and the CFPB enforce the FDCPA.

The FDCPA governs the activities of “debt collectors,” a term that includes debt buyers. The Act defines
“debt collector” as “any person who uses any instrumentality of interstate commerce or the mails in any
business the principal purpose of which is the collection of any debts, or who regularly collects . . . debts
owed or due . . . to another.”® The FDCPA does not govern the debt collection activities of “creditors”
collecting their own debts.!" The term “creditor” is defined as “any person who offers or extends credit
creating a debt or to whom a debt is owed, but [not] any person to the extent that he receives an assignment
or transfer of a debt in default solely for the purpose of facilitating collection of such debt.”’* Some debt
buyers have argued that because they collect debts they own, not debts others own, the FDCPA does not
govern their activities because they are creditors. In the seminal decision in Kimber v. Federal Financial

Corp., the court rejected that argument, holding that debt buyers that seek to recover on debts that were in

6 15U.S.C.§§ 1692-1692p (2006 & Supp. IV 2010).
7 FDCPA § 802(c), 15 U.S.C. § 1692(e) (2006).

8  Pub. L. No. 111-203, 124 Stat 1376 (2010).

9 Dodd-Frank Act §1089; FDCPA § 814, 15 U.S.C. § 1692/
10 FDCPA § 803(6), 15 U.S.C. § 1692a(6).

11 1d § 803(6)(A), 15 U.S.C. § 1692a(6)(A).

12 1d § 803(4), 15 U.S.C. § 1692a(4).
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default when the debt buyers acquired them are debt collectors for purposes of the FDCPA." Since Kimber,

many other courts have concluded that such debt buyers are debt collectors for purposes of the FDCPA.'

The FDCPA thus applies to the activities of debt buyers that purchase accounts in default. The FDCPA
prohibits debt collectors from engaging in unfair, deceptive, and abusive acts and practices in collecting on
debts.”” The FDCPA also requires that debt collectors provide consumers, within five days after initially
contacting them, with “validation notices” setting forth some basic information about their debts and
their rights during the debt collection process.'® Further, if consumers “dispute” a debt within thirty
days of receipt of validation notices, then debt collectors must suspend collection efforts until they obtain
“verification” of the debts."” Validation notices and the process of disputing and verifying debts are discussed

in detail below in Part VI, Information in the Collection Process.

In addition to the FDCPA, debt buyers and other debt collectors are governed by Section 5 of the
Federal Trade Commission Act, which prohibits “unfair or deceptive acts or practices in or affecting
commerce.”'® An act or practice is “unfair” under Section 5 if it “causes or is likely to cause substantial
injury to consumers which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition.”” A practice is considered “deceptive” if “there
is a representation, omission or practice that is likely to mislead the consumer acting reasonably in the

circumstances, to the consumer’s detriment.”* Certain practices by debt buyers and other collectors that

13 668 E Supp. 1480 (M.D. Ala. 1987). The Kimber court explained that Congress excluded creditors from the FDCPA
because they “generally are restrained by the desire to protect their good will when collecting past due accounts,” while debt
collectors “are likely to have no future contact with the consumer and often are unconcerned with the consumer’s opinion of
them.” Id. at 1486 (quoting S. Rep. No. 95-382, reprinted in 1977 U.S.C.C.A.N. 1695, 1696). Debt buyers that purchase
debts that are in default, unlike original creditors, are not constrained by the need to maintain good will when seeking to
recover on the debts of consumers who have defaulted. Debt buyers thus “are simply independent collectors of past due
debts and thus clearly fall within the group Congress intended the Act to cover.” Id. at 1486.

14 See, e.g., McKinney v. Cadleway Props., Inc., 548 E3d 496, 501 (7th Cir. 2008) (“[T]he purchaser of a debt in default is a
debt collector for purposes of the FDCPA even though it owns the debt and is collecting for itself.”); F7C v. Check Investors,
Inc., 502 E3d 159, 170-74 (3d Cir. 2007) (“[A]n assignee may be deemed a ‘debt collector’ if the obligation is already in
default when it is assigned.”) (quoting Pollice v. Nat'l Tax Funding, L., 225 E.3d 379, 403-04 (3d Cir. 2000)); Schlosser v.
Fairbanks Capital Corp., 323 E3d 534, 536 (7th Cir. 2003) (“[T]he Act treats assignees as debt collectors if the debt sought

to be collected was in default when acquired by the assignee, and as creditors if it was not.”).
15 FDCPA §§ 806-808, 15 U.S.C. §§ 1692d-f.
16 1d. § 809(a), 15 U.S.C. § 1692g(a).
17 1d. § 809(b), 15 U.S.C. § 1692g(b).
18 15 U.S.C. § 45(a)(1) (20006).

19 1d. § 45(n) (codifying the Commission’s unfairness analysis); see also Letter from the FTC to Hon. Wendell Ford and Hon.
John Danforth, Committee on Commerce, Science and Transportation, United States Senate, Commission Statement
of Policy on the Scope of Consumer Unfairness Jurisdiction, reprinted in In re Intl Harvester Co., 104 ET.C. 949, 1079,
1074 n.3 (1984) (“Unfairness Policy Statement”).

20  Federal Trade Commission Policy Statement on Deception, appended to In re Cliffdale Assocs., Inc., 103 ET.C. 110, 174-83
(1984) (“Deception Policy Statement”).
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violate the FDCPA also violate Section 5 of the FTC Act.! The Commission uses the FTC Act to stop

unfair or deceptive debt collection practices by creditors?? and others that are not covered by the FDCPA.*

Another federal statute governing debt buyers is the Fair Credit Reporting Act (‘FCRA”),** which
imposes data privacy and accuracy standards on consumer reporting agencies (often referred to as “credit
bureaus”) and entities, including debt buyers and other debt collectors, that use consumer reports or furnish
information to them. Debt collectors and other entities that furnish information to consumer reporting
agencies (often referred to as “furnishers”) violate the FCRA if they report information they know or have
reasonable cause to believe is inaccurate.”® The FCRA also allows consumers to dispute the completeness
or accuracy of information, including delinquent accounts, on their credit reports, and requires furnishers
to conduct “reasonable investigations” of disputes submitted directly to them concerning the accuracy of

information reported.?

In addition to these federal statutes, many states have enacted laws, issued regulations, or adopted
court rules that restrict or limit the activities of debt collectors or debt buyers. Many of the state laws are
comparable to the FDCPA in prohibiting unfair, deceptive, or abusive debt collection practices.”” Some also
require that debt buyers be licensed to collect from consumers located in that state.” State regulations also

may address collection activities in which some debt buyers engage, such as collecting on time-barred debt.”

21 In its enforcement actions against debt collectors covered by the FDCPA, the Commission often alleges that the same
practices violate both Section 5 and one or more FDCPA provisions. See, e.g., Complaint at 49 41-49, United States v.
Luebke Baker ¢ Assocs., No. 1:12-cv-1145 (C.D. Ill. May 11, 2012), available at http:/ www.fec.gov/opa/2012/05/luebkent.
shtm; Complaint at Y 35-50, United States v. West Asser Mgms., Inc., No. 1:11-cv-0746 (N.D. Ga. Mar. 10, 2011), available
at htep:/ [www.ftc.gov/opa/2011/03/wam.shtm.

22 'The Commission does not, however, have jurisdiction over banks, thrifts, and federal credit unions. 15 U.S.C. § 45.

23 See, e.g., FTC v. Payday Financial, LLC, No. 11-3017 (D.S.C. Sept. 6, 2011), available at http://www.ftc.gov/opa/2011/09/
payday.shtm; F7C v. Cash Today, Lid, No. 3:08-CV-590 (D. Nev. Nov. 6, 2008), available at http://www.ftc.gov/
opa/2008/11/cashtoday.shtm.

24 15 U.S.C. §§ 1681-1681x (2006 & Supp. IV 2010).

25 FCRA § 623(a)(1)(A), 15 U.S.C. § 1681s-2(a)(1)(A).

26 Id §611(a), 15 U.S.C. § 1681i(a); id. § 623(b)(1), 15 U.S.C. §1681s-2(b)(1); 16 C.ER. § 660.4; 12 C.ER § 1022.43.
Unlike the thirty-day period for written disputes under FDCPA § 809(b), the FCRA regulations require furnishers to take
the same steps no matter when a consumer submits a written dispute.

27 See, e.g., CaL. Crv. Copk §§ 1788-1788.33 (West 2012); 18 Pa. Cons. Stat. ANN. § 7311 (West 2012); WasH Rev. CopE
§19.16.250 (2012); Pub. Finance Co. v. Van Blaricome, 324 N.W.2d 716, 724 (Iowa 1982) (“Congress passed a Fair Debt
Collection Practices Act in 1977 which is similar to the Iowa act.”); Lawrence A. Young and Jeffery D. Coulter, Practicing
Law Inst., Recent Developments in Fair Debt Collection Practices Act, State Collection Law and Debt Collection Class Action
Litigation, at 553, 592 (PLI Corporate Law and Practice, Course Handbook Ser. No. B7-7188, 1997) (“A state debt
collection act may have many provisions that parallel those in the FDCPA.”).

28  See, e.g., Ipano CopE ANN. § 26-2223 (2012); Mass. GEN. Laws AnN. ch. 93, § 24A (West 2012); N.C. Gen. Star. ANN.
§ 58-70-1 (West 2012).

29 See, e.g., 940 Mass. Copke Reas. 7.00 (2012); N.M. Cope R. § 12.2.12.9 (LexisNexis 2012); Tex. Fin. Cope AnN. § 392
(West 2012).


http://www.ftc.gov/opa/2012/05/luebkenr.shtm
http://www.ftc.gov/opa/2012/05/luebkenr.shtm
http://www.ftc.gov/opa/2011/03/wam.shtm
http://www.ftc.gov/opa/2011/09/payday.shtm
http://www.ftc.gov/opa/2011/09/payday.shtm
http://www.ftc.gov/opa/2008/11/cashtoday.shtm
http://www.ftc.gov/opa/2008/11/cashtoday.shtm

The Structure and Practices of the Debt Buying Industry

States also are increasingly imposing more rigorous standards on the conduct of debt collectors (including

debt buyers) in litigation to recover on debts.*

Finally, in addition to these legal requirements, industry self-regulation may govern the conduct of debt

buyers that belong to trade associations. DBA International, the largest trade association of debt buyers,

has issued standards of conduct of its members.”! In early 2012, DBA International announced that it had

created a Debt Buyer Certification Task Force to assess the feasibility of a comprehensive National Debt

Buyer Certification Program, and the work of this task force is continuing.” ACA International, Inc., the

largest trade association of debt collectors, also has issued standards of conduct for debt collectors, which

would apply to the conduct of its members that are debt buyers.’

3

30

31

32

33

See, e.g., Mp. R. 3-306; 2009 N.C. Sess. Laws 573; Admin. Directive, No. 2011-1, Consumer Debt Collection Actions (Del.
Ct. C.2. Mar. 16, 2011), available at http://www.courts.delaware.gov/CommonPleas/docs/AD2011-1ConsumerDebt0.pdf.

DBA InT’L, Ertiics Rutes anp EtHicaL CoNsSIDERATIONS FOR DBA MEMBERS, available at http://www.
dbainternational.org/what_is_dba/code_of_ethics.asp. DBA International represents more than 600 member
organizations, including professional debt buyer companies as well as vendor and affiliate companies. DBA Intl,
Comments for the FTC Debt Collection Workshop 3 (June 2, 2007), available at http:/[www.ftc.gov/os/comments/
debtcollectionworkshop/529233-00010.pdf; DBA International Member Roster, DBA INT'L, http://www.dbainternational.
org/membership/roster.asp (last updated Nov. 30, 2012).

DBA International Appoints Members of Certification Task Force, DBA INT'L (Apr. 25, 2012), http://www.dbainternational.
org/news/dba_taskforce2.asp; DBA International to Launch Certification Task Force, DBA INT'L (Feb. 17, 2012), http://www.
dbainternational.org/news/dba_taskforce.asp.

ACA INnT’L, CopE oF ETHIcS AND CODE OF OPERATIONS 4 (rev. ed. 2010) [hereinafter ACA Cobk oF EtHics], available
at http:/[www.acainternational.org/files.aspx?p=/images/12909/codeofethics-ops_2010.pdf. The current ACA Code of
Ethics was originally adopted on July 25, 2007. Id. ACA International represents more than 5,000 members, including
third-party collection agencies, debt buyers, attorneys, creditors, and vendor affiliates. Abour ACA, ACA InT'L, http://
www.acainternational.org/about.aspx (last visited Jan. 4, 2013). As of 2007, ACA represented approximately 95 percent of
debt collectors located in the United States. Rozanne M. Andersen & Andrew M. Beato, ACA Intl, Comments of ACA
International Regarding the Debt Collection Workshop 7 n.6 (June 6, 2007), available at http://[www.ftc.gov/comments/
debtcollectionworkshop/529233-00016.pdf.
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I1l. STUDY METHODOLOGY

The findings, conclusions, and recommendations set forth in this report are based on an analysis of data
and information obtained from debt buyers, the FTC’s extensive experience in debt collection matters, and
a review of prior research, professional literature, and information elicited from industry representatives,

consumer advocates, government officials, academics, and others.

A. DATA COLLECTED FROM DEBT BUYERS

In December 2009, the Commission issued identical orders to nine of the largest debt buyers in the
United States.® The nine firms receiving orders were chosen from among the ten largest purchasers of
consumer debt in 2008, as estimated by The Nilson Report.”> According to this same report, debt buyers in
2008 purchased $72.3 billion in consumer debt, including credit card, medical, utility, auto, and mortgage
debt. Of that total, $55.5 billion, or 76.8%, was credit card debt bought directly from issuers. The nine
selected debt buyers collectively purchased 76.1% of all consumer debt sold in 2008. The nine debt buyers

that received orders were:
4 Sherman Financial Group, LLC
¢ Encore Capital Group Inc.
¢ CAST Settlement Corp.
¢ NCO Portfolio Management, Inc.
4 Arrow Financial Services, LLC
¢ Dortfolio Recovery Associates, L.L.C.
4 Unifund Corp.
¢ B-Line, LLC

¢ Asta Funding, Inc.

34  'The FTC has the authority to issue such orders under Section 6(b) of the Federal Trade Commission Act, 15 U.S.C. § 46(b)
(2006). Although there are hundreds, if not thousands, of debt buyers in the United States, the Commission limited its
orders to nine debt buyers because seeking information from more than nine debt buyers would have triggered Paperwork

Reduction Act requirements that would have significantly delayed the study. See 44 U.S.C. § 3502(3)(A)(i) (2006).

35  Credit Card Debt Sales in 2008, 921 NiLsoN Rep. 10 (Mar. 2009) [hereinafter NiLsoN RerorT]. See the source note to
Table 1 in the Table Appendix regarding NiLson Reporr data. The nine debt buyers purchased $55.0 billion (76.1%)
of the estimated total $72.3 billion in debt sold in 2008. One other large debt buyer, Asset Acceptance, was under FTC
investigation at the time the FTC issued its orders. The Commission has since entered into a settlement agreement with
Asset Acceptance. See United States v. Asset Acceptance, LLC, No. 8:12-cv-182 (M.D. Fla. Jan. 31, 2012), available at
htep:/ fwww.ftc.gov/opa/2012/01/asset.shtm. See infra notes 199-201 and accompanying text for further discussion of this
case.
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Credit card debt was by far the most common type of debt these debt buyers purchased. In 2008, these
buyers purchased 78.2% of all credit card debt that card issuers sold directly to debt buyers.*® Table 1 shows
the total amount of debt purchased and the amount of debt bought directly from credit card issuers in 2008

by each of the nine debt buyers.”

Although the study obtained information from debt buyers that collectively purchased most (76.1%)
of the debt in the United States, it did not examine information from small debt buyers, debt buyers that
purchase most of their debt from other debt buyers, and debt buyers under FTC investigation at the time
the agency issued its 6(b) orders. The Commission’s experience suggests that these types of debt buyers are
likely to be a source of significant consumer protection problems.”® Therefore, their practices may be an

appropriate area for future study and examination.

The FTC’s orders required that the recipients produce extensive data about their business practices
and how they receive, acquire, and transfer information about consumer debts. Each debt buyer received
an identical order, a model order of which is attached to this report as Exhibit 1. Technical Appendix A
contains an overview of some of the key data requests. The data provided in response to these requests are

described in detail throughout the body of the report and the appendices.

The debt buyers submitted data from more than 5,000 portfolios purchased during the three-year study
period. These portfolios contained nearly 90 million consumer accounts, reflecting nearly $143 billion in
consumer debt (face value). The nine firms spent nearly $6.5 billion to acquire these debts from both credit

issuers and resellers of debt.?

Most of the empirical analysis conducted for this report is based on data submitted by six of the nine
debt buyers. One of the debt buyers receiving the Commission’s order, Arrow Financial Services, exited the
debt buying business in the middle of the sampling period and did not have the infrastructure to provide

all of the data necessary for the analysis. In addition, two other debt buyers receiving the Commission’s

36  NiLson RePORT, supra note 35, at 10. The nine debt buyers purchased $43.4 billion (78.2%) of the $55.5 billion in credit
card debt purchased directly from card issuers in 2008. Id.

37  Two of the debt buyers, eCAST Settlement Corp. and B-Line, LLC, purchase only debts of consumers who have filed
bankruptcy. Some of the other seven debt buyers also purchase a percentage of bankruptcy accounts, but the majority of
their purchases are debts of consumers who have not filed for bankruptcy protection at or prior to the time of the debt
purchases.

38  For example, the Commission’s action against Asset Acceptance included allegations that the company could not substantiate
claims it made about debts and that it frequently sought to collect the wrong amount or from the wrong consumer.
Complaint at Y 54-55, United States v. Asset Acceptance, LLC, No. 8:12-cv-182 (M.D. Fla. Jan. 30, 2012), available at
htep:/ fwww.ftc.gov/opa/2012/01/asset.shtm; see also KauLkiNn GINsBERG'S GLOBAL DEBT Buving REPORT: EXPERTS ANALYZE
THE WORLDWIDE DEBT BUYING MARKET 32 (2006) [hereinafter GLoBaL DeBT Buving] (“Buyers in the secondary market
also need to be concerned about purchasing fraudulent accounts that are comprised of inaccurate or even fictitious data. . . .
So while the secondary market for delinquent debts provides smaller debts buyers with opportunities to acquire portfolios
that they would otherwise be unable to source from creditors, this process is not without its risks. These risks increase
significantly with the number of times that a portfolio has been bought and sold.”).

39  See infra Table 2 and Technical Appendix D.
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orders, B-Line, LLC and eCAST Settlement Corp., specialize in purchasing bankruptcy debt. Because of
the particular practices of this specialized type of debt buyer, they also could not provide much of the data

necessary for the analysis. As a result, these three firms were excluded from most of the empirical analysis.

B. OTHER SOURCES OF INFORMATION

In addition to information obtained from the selected debt buyers, the FTC considered research and

4 1

professional literature related to debt buying, including articles and reports from academics,® news sources,*
consulting firms,* and government entities.”” The Commission also surveyed and reviewed publications

from industry and consumer groups.*

FTC staff elicited additional information through meetings with consumer advocates and industry
representatives. Staff met with attorneys from the National Consumer Law Center and several attorneys in
private practice who frequently represent consumers in lawsuits alleging illegal collection practices. Staff also
met with representatives from two industry organizations: DBA International, which has approximately
600 active debt buying members, and ACA International, whose Asset Buyers Division has approximately

350 members. The Commission further considered information obtained during the staff’s meeting with

40  See, e.g., Christopher R. Drahozal & Samantha Zyontz, Creditor Claims in Arbitration and in Court, 7 Hastings Bus. L.]J.
77 (2011); Judith Fox, Do We Have a Debr Collection Crisis? Some Cautionary lales of Debt Collection in Indiana, 24 Loy.
ConsuMeR L. Rev. 355 (2012); Timothy E. Goldsmith & Natalie Martin, Testing Materiality Under the Unfair Practices Acts:
What Information Matters When Collecting Time-Barred Debrs?, 64 ConsuMer FIN. L.Q. Rep. 372 (2010); Peter A. Holland,
The One Hundred Billion Dollar Problem in Small Claims Court: Robo-Signing and Lack of Proof of Debt Buyer Cases, 6 ].

Bus. & TecH. L. 259 (2011); Mary Spector, Debrs, Defaults and Details: Exploring the Impact of Debr Collection Litigation on
Consumers and Courts, 6 Va. L. & Bus. Rev. 257 (2011); Lauren Goldberg, Note, Dealing in Debt: The High Stakes World of
Debt Collection After FDCPA, 79 S. Cavr. L. Rev. 711 (2006).

41 See, e.g., Chris Seeres, Debt Buyers on the Rise: More Arrest Warrants, Phantom Debts, Real Anguish, STAR TriB. (Minneapolis-
St. Paul), June 27, 2010, at Al; David Segal, Debr Collectors Face a Hazard: Writer’s Cramp, N.Y. Times, Nov. 1, 2010, at
Al; Jessica Silver-Greenberg, Boom in Debt Buying Fuels Another Boom — in Lawsuits, WaLL ST. J., Nov. 29, 2010, at A1,
available at http://online.wsj.com/article/SB20001424052702304510704575562212919179410.html.

42 See, e.g., GLoBAL DEBT BUYING, supra note 38, at 26-27; Robert J. Andrews, Debt Collection Agencies in the US, IBISWoRrLD
INDUs. Rep. 56144, at 14 (2010).

43 See, e.g., U.S. Gov't AccountaBiLrty OFrice, CReDIT Carps: Fair DeBT CoLLecTioN PrACTICES AcT CoULD BETTER
RerLECT THE Evorving DEBT COLLECTION MARKETPLACE AND USE OF TECHNOLOGY (2009) [hereinafter GAO FDCPA
RePORT], available at hitp://www.gao.gov/assets/300/295588.pdf.

44 See, e.g., DBA INT'L, DBA INTERNATIONAL’S PAPER ON THE COLLECTION OF Past StatuTE DEBTS (2007), available at
heep://www.ftc.gov/os/comments/debtcollectionworkshop/529233-00033.pdf; DBA InT’L, THE DEBT BUYING INDUSTRY:
A WHITE PAPER (2012), available at BTTP://MEDIA.IDAHOSTATESMAN.COM/SMEDIA/2012/01/22/08/29/128SRK.S0.36.
pPDF; ERNST & YOUNG, THE IMpACT OF THIRD-PARTY DEBT COLLECTION ON THE NATIONAL AND STATE ECONOMIES (2012),
available at http://www.acainternational.org/files.aspxp=/images/21594/2011acaeconomicimpactreport.pdf (commissioned
by ACA International); RoBert J. HoBBs & Rick JurGgens, Nar't. ConsuMER Law Ctr., THE DEBT MACHINE: HOw THE
CorLectioN INDUSTRY HOoUNDs CoNsuMERs AND OvVERwHELMS THE COURTS (2010), available at http://www.nclc.org/
images/pdf/pr-reports/debt-machine.pdf; Roserr J. Hosss & Cri Cur Wu, Nar'L CoNsuMmER Law CtR., MoDEL Famiry
FinanciaL Pro1ecTION ACT (2012), available ar hitp:/[www.nclc.org/images/pdf/debt_collection/model_family_financial
protection_act.pdf; RacHeL Terp & LAUREN BownE, PAST DUE: Wy DesT COLLECTION PRACTICES AND THE DEBT
Buving INpusTRY NEED REFORM Now (2011), available at http://www.defendyourdollars.org/pdf/Pasc_Due_Report_2011.
pdf.
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Kaulkin Ginsberg Co., a market research firm that studies and consults with debt buyers and other members
of the debt collection industry. FTC staff also met with the staff of the Consumer Financial Protection
Bureau concerning the debt buyer industry generally and the availability of information about the industry.
Staff sought to meet and confer with banks and the American Bankers Association to discuss their debt sales

practices, but they declined to meet.

Finally, in preparing this report, the Commission relied on its own extensive experience in debt
collection matters. The FTC has brought more than 80 law enforcement actions over more than three
decades alleging illegal debt collection practices, including actions against debt buyers.> The Commission
also has a robust history of conducting research and policy work related to debt collection issues. For
example, as noted above, the FT'C in recent years has hosted a series of public workshops and roundtables
about debt collection issues, which culminated in the Commission issuing two comprehensive reports on the

debt collection industry.“

45 See, e.g., Complaint, United States v. Luebke Baker ¢ Assocs., No. 1:12-cv-1145 (C.D. Ill. May 11, 2012), available at http://
www.ftc.gov/opa/2012/05/luebkenr.shtm; United States v. Asset Acceptance, LLC, No. 8:12-cv-182 (M.D. Fla. Jan. 31, 2012),
available at http:/[www.ftc.gov/opa/2012/01/asset.shem; Complaint, United States v. West Asset Management, No. 1:11-
cv-0746 (N.D. Ga. March 10, 2011), available at http://www.ftc.gov/opa/2011/03/wam.shtm; Complaint, United States
v. Whitewing Fin. Group, Inc., No. H-06-2102 (S.D. Tex. June 22, 20006), available at http:/[www.ftc.gov/opa/2006/07/
whitewing.shtm; Complaint, F7C v. Capital Acquisitions & Mgmt Corp., No. 04C778 (N.D. Ill. Dec. 2, 2004), available at
heep:/ fwww.ftc.gov/opa/2006/12/camco.shtm.

46 See CHALLENGES OF CHANGE, supra note 1; REPAIRING A BROKEN SysTEM, supra note 3. The Commission also held a
workshop on debt collection technologies in 2011. See Debr Collection 2.0: Protecting Consumers as Technologies Change,
FeperaL TRADE CommissioN (Apr. 28, 2011), htep://www.ftc.gov/bep/workshops/debtcollectiontech/index.sheml.
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IV. THE DEBT BUYING MARKET

A. CONSUMER CREDIT AND DEBT BUYING

In a credit transaction, a creditor and a consumer enter into a contract under which the consumer
receives money to make purchases now in exchange for promising to repay the creditor over time the amount
received plus interest. Like other contracts, credit contracts are of little value if the parties cannot enforce
them.” Creditors use debt collection to recover on these contracts if consumers do not repay the amounts
they owe. Debt collection reduces the amounts that creditors lose from debts, both directly (by collecting on
the debts) and indirectly (by making it more likely that consumers will incur debt only if they can and will
repay it). By reducing the losses that creditors incur in providing credit, debt collection also allows creditors

to provide more credit at lower prices — that is, at lower interest rates.*

Creditors use a variety of methods to recover on debts they own. Creditors can and often do collect
on their own debts. In addition, many creditors retain others to collect debts on their behalf. Creditors
retain such “third-party” debt collectors for many reasons. Third-party debt collectors often have greater
expertise (e.g., knowledge of the legal requirements to collect debt in a particular jurisdiction) or enhanced
infrastructure (e.g., a specialized database and communication technologies) that allow them to collect more
efficiently than creditors can. 'The costs of acquiring such expertise or infrastructure may be impractical
or inefficient for small creditors, but even large creditors may find third-party debt collection to be cost-

efficient.

Although creditors traditionally either collected their debts themselves or retained a third-party debt
collector to collect on their behalf, creditors now have a third option. Creditors may sell debts they own to
debt buyers. Debt buyers, in turn, may either try to collect on purchased debts themselves, hire a third-party
debt collector to recover on these debts for them, or resell these debts to other debt buyers. As with the
collection of debts, the selling of debts by creditors decreases the losses they incur in extending credit, which,
in turn, is likely to lead to an increase in the amount of credit extended and a decrease in the price of that

credit.®®

47  Benjamin E. Hermalin, Avery W. Katz, & Richard Craswell, Contract Law, in 1 HaANDBOOK OF Law aND Economics 99 (A.
Mitchell Polinsky & Steven Shavell eds., 2007).

48 A number of empirical studies in the economics and finance literatures have found that greater efficiency in the judicial
enforcement of credit contracts results in the greater availability or lower cost of credit. See, ¢.g., MARCELA CRISTINT,
RamMiro Mova, & ANDREw PoweLL, INTER-AMERICAN DEv. BANK REsEARCH NETWORK WORKING PAPERS, THE IMPORTANCE
OF AN EFreCTIVE LEGAL SysTEM FOR CREDIT MARKETS: THE CaSE OF ARGENTINA n.R-428 (2001); Kee-Hong Bae & Vidhan
K. Goyal, Creditor Rights, Enforcement, and Bank Loans, 64 ]. Fin. 823 n.2 (2009); Daniela Fabbri & Mario Padula, Does
Poor Legal Enforcement Make Households Credit-Constrained? 28 J. BANKING & FIN. 2369 (2004); Tullio Jappelli, Marco
Pagano, & Magda Bianco, Courts and Banks: Effects of Judicial Enforcement on Credit Markets, 37 J. Mongy, CREDIT, &
BankiNG 223 n.2 (2005); Luc Laeven & Giovanni Majnoni, Does Judicial Efficiency Lower the Cost of Credit?29 ]. BANKING
& Fin. 1791 (2005).

49 See supra note 48.
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In some circumstances, creditors may prefer to use third parties to collect debts rather than selling
them to debt buyers. Third-party debt collection affords creditors greater control over how debt collectors
interact with consumers, which may be important to creditors that are particularly interested in avoiding
reputational harm (e.g., hospitals collecting on medical debts). Ongoing cooperation between creditors and
third-party debt collectors also may result in an eflicient and effective collection process that leads to greater

returns for creditors than selling the debts.

In other circumstances, creditors may prefer to sell their debts. For example, creditors may sell debts to
avoid the costs of coordinating and monitoring the conduct of third-party debt collectors. Or creditors may
choose to receive an immediate and guaranteed amount from debt sales rather than receiving a delayed and
uncertain amount as a result of the efforts of third-party debt collectors.”® Creditors also may use third-
party collectors to try to recover on debts before selling them to debt buyers. Published studies and trade
press accounts indicate that banks and other original creditors that sell charged-off debt often use third-party

collectors to try to recover on the debt for a period of time before selling it.”!

B. THE DEBT BUYING INDUSTRY

1. DEBT SELLERS AND DEBTS SOLD

The practice of creditors selling consumer debts on a large scale has its origins in the savings and loan
crisis of the late 1980s and early 1990s.”* During the crisis, the Resolution Trust Corporation, the federal
entity assigned to liquidate failed thrifts, auctioned off nearly $500 billion in unpaid loans that creditors had

owned.”® The success of these sales in producing revenue persuaded other creditors to commence selling

their debts.”*

According to industry sources, two broad trends during the first decade of the twenty-first century

fostered the growth of the debt buying industry.” First, consumers took on increasing amounts of revolving

50  See Andersen & Beato, supra note 33, at 29.

51  Bad-Debt Prices Up Amid Supply Shortage, CoLLECcTIONS & CREDIT Risk (July 2, 2010), http://www.collectionscreditrisk.
com/news/bad-debt-prices-up-amid-supply-shortage-3002377-1.html (“[D]ebt prices dropped in 2009 as the quality of the
debt coming into the market declined because of the severity of the recession. This led many lenders to work charge-off debt
longer in hopes of earning a better return than they could by selling it.”); Robert Hunt, Collecting Consumer Debt in America,
Fep. RESERVE Bank OF Puira. Bus. Rev., Q2 2007, at 12 (“In the case of credit cards, for example, creditors typically hire
third-party collectors at 180 days, the point at which the creditor charges off the balance.”). Additionally, publicly-traded
Encore Capital Group has stated in its 10-K report for the fiscal year ending December 31, 2008, at page 10, “we believe
that issuers of credit cards are increasingly using outsourced, off-shore alternatives in connection with their collection of
delinquent accounts in an effort to reduce costs. If these off-shore efforts are successful, these issuers may decrease the
number of portfolios they offer for sale and increase the purchase price for portfolios they offer for sale.”

52 Andrews, supra note 42, at 14; Goldberg, supra note 40, at 725; Seeres, supra note 41, at 1A.
53  Andrews, supra note 42, at 14; Seeres, supra note 41, at 1A; Silver-Greenberg, supra note 41.
54  Andrews, supra note 42, at 14.

55  GrosaL DEBT BUYING, supra note 38, at 5.
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debt, especially credit card debt, as well as other non-revolving personal debts, such as student loans, which
meant that creditors generally had more debt available for collection or sale. Second, most major credit card
issuers (most of which are large banks) changed their overall accounts receivable management strategies to

incorporate the routine sale of debts to others.*

Today, the market for the sale of debt has evolved such that many creditors appear to be able to quickly
monetize delinquent debts. Perhaps the most important source of debts for the debt buyer market is so-
called “charged-off debt.”” After the passage of time, banks must “charge off” credit card debts to comply
with federal banking regulations.’® In contrast, cash proceeds from the sale of debt (including credit card
debt) can be counted as assets for capital requirements. In a 2009 study of credit card debt collection, the
Government Accountability Office found that five of the six largest credit card issuers sold at least some of

their delinquent credit card debt to debt buyers.”

Industry-wide data show that bank sales of credit card debt directly to debt buyers account for 75% or
more of all debt sold.*® Even though the total amount of debt that buyers purchase has varied substantially

over time, credit card debt has consistently comprised about 75% of the debt sold to debt buyers.®!

56 Id. at5,19.

57  Creditors consider consumers who are late in paying as being “delinquent” on their debts. Creditors may continue to collect
on delinquent debts, but after a period of time creditors consider consumers to be in “default” on their debts. Creditors may
continue to collect on debts in default, but after the passage of a specified period of time, creditors must “charge-off” such
debts, that is, no longer treat them as assets for capital requirements under federal banking regulations.

58  Federal regulations prohibit banks and other depository institutions from counting toward their capital requirements
debts that are in bankruptcy or delinquent more than a specified number of days. Banks and other depository institutions
specifically must charge off installment loan debts by the end of the month in which the debts become 120 days past due,
credit card loan debts by the end of the month in which they become 180 days past due, and debts in in bankruptcy within
60 days of the bank’s receipt of notification that consumers have filed for bankruptcy. Uniform Retail Credit Classification
and Account Management Policy, 65 Fed. Reg. 36903-01 (June 12, 2000). Although banks and other depository
institutions cannot count charged-off debts toward their capital requirements, these debts remain their assets and they can
continue to seek a return on these assets through collecting on them or selling them to debt buyers. Note that different
regulatory and accounting rules may be applicable to the delinquent debts of creditors that are not depository institutions
(e.g., auto lenders, telecommunications companies, utility providers, hospitals, etc.).

59  GAO FDCPA RepoRT, supra note 43, at 26. 'The GAO’s methodology for its study included interviewing representatives of
the six largest credit card issuers (as measured by total outstanding credit card loans, as of December 31, 2007).

60  See infra Table 3. Credit card debts are also asserted to be the largest source of business for the third-party debt collectors
that owners of debts — often banks — hire to collect. See Andrews, supra note 42, at 16.

61  ACA International reported that debt buyers purchased $110 billion, face value, in debts in 2005, and that 90 percent of
these, or $99 billion in face value, were credit card debts. See Andersen & Beato, supra note 33, at 40. These amounts are
well in excess of the amounts reported by 7he Nilson Report. NiLsoN RePORT, supra note 35. The difference may be due
to the inclusion of debt sales from one debt buyer to another in the ACA International figures; it is also possible that ACA
International and 7he Nilson Report use different methods of estimating credit card and total debt sales, and therefore arrive
at different estimates.
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In the Commission’s study, 62% of portfolios purchased by the debt buyers were credit card portfolios.®
Credit card debt also accounted for 71% of the total amount spent by the debt buyers to purchase debts and
comprised 65% of the face value of all debts acquired.®

2. DEBT BUYERS

Since the commencement of large-scale sales of debts in the late 1980s, the number and variety of debt
buyers in the marketplace have evolved.* Two large debt buyers, Commercial Financial Systems, Inc. and
Creditrust Corporation, entered the debt buying market in a substantial manner in the late 1980s, but both
firms had filed for bankruptcy by the end of the 1990s.% In the early 2000s, a number of smaller debt
buyers entered the market to fill the gap that their departure created.®® The number and type of debt buyers
expanded rapidly in the 2000s, especially during the period from 2004-06,%" as a result of, among other
things, increases in the amount of debt available for purchase and the ready availability of capital to finance
debt-buying enterprises and debt purchases.®® This expansion slowed during the latter part of the last decade
because of decreases in the amount of debt available for sale, the inability of consumers to repay their debts

as a result of the economic downturn, and the unavailability of capital.”’

Even though expansion abated somewhat in recent years, there now appear to be hundreds, if not
thousands, of entities of varying sizes that purchase debts.”” While there are many debt buyers, large debt

buyers purchase most debt. In particular, as discussed above, the nine debt buyers the Commission studied
purchased 76.1% of all consumer debt sold in 2008.”*

In general, there do not appear to be significant barriers to entry into the debt buying industry. While

some states require that debt buyers be licensed as debt collectors, state licensing requirements do not appear

62 See infra Table 4 and Technical Appendix D. This percentage excludes portfolios that were identified by debt buyers as
bankruptcy portfolios. As discussed in Technical Appendix D, however, we estimated that at least 60% of all bankruptcy
portfolios were comprised of credit card debt.

63 Id. These percentages exclude portfolios that were identified by debt buyers as bankruptcy portfolios.
64 See generally TERP & BOWNE, supra note 44, at 2-4.

65 GrosaL DEBT BUYING, supra note 38, at 5.

66 Id.

67  Darren Waggoner, Debt-Buying Leaders Consider 2010 Outlook, CoLLECTIONS & CREDIT Risk (Jan. 5, 2009), hetp://www.
collectionscreditrisk.com/news/debt-buying-leaders-consider-2010-outlook-3000124-1.html.

68  NiLsoN RePORT, supra note 35, at 10; Debt-Buying Leaders Consider 2010 Outlook, CARDLINE, Jan. 8, 2010.

69  Bad-Debr Market Prices Up, Supply Down, CoLLECcTIONS & CREDIT Risk, May 23, 2011; Investors Return to Debt Buying:
Prices Still High, CoLLECTIONS & CREDIT Risk, July 2010, at 21.

70  See DBA Int’l, Comments for the FTC Debt Collection Workshop, supra note 31, at 2 (“[T]here are hundreds (if not
thousands) of entities purchasing debt . . . .”); Silver-Greenberg, supra note 41 (“More than 450 debt buyers scooped up an
estimated $100 billion in distressed loans [in 2009], according to the latest estimates by Kaulkin-Ginsberg, a debt collection
industry advisor.”).

71 See Robert M. Hunt, Fed. Reserve Bank of Phila., Overview of the Collections Industry, Presentation at the 2007 FT'C Debt
Collection Workshop (Oct. 10, 2007), at 11 (“[The debt buying] market is relatively concentrated — 10 firms bought 81% of
bad credit card debt in 2006.”).
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to impose any significant burdens on a new entrant, especially a new entrant that is already licensed in a state
as a third-party debt collector.”? Many of the thousands of third-party debt collectors could be considered
potential entrants into the debt buying market because they have the expertise needed to collect on debt
accounts.”” Entry also could come from firms that have not previously been organized as third-party debt
collectors. However, some industry analysts have noted that the ability of firms to purchase debt, especially

credit card debt, may be contingent on the availability of financing in capital markets.”*

Publicly traded debt buying firms consistently describe the debt buying market as being competitive
and fragmented.” Vigorous competition among debt purchasers also appears to be indicated by the
frequent changes in the rankings of the industry’s largest firms. Table 5 lists the 14 firms that have been

ranked among the top purchasers of credit card debt between 2005 and 2011.7¢ Four of these 14 firms are

72 See, e.g., ALaska StaT. § 08.24.110 (2012) (requiring an application, available at http://www.dced.state.ak.us/occ/pub/
c0a4106.pdf, fees, surety bond, and fingerprints; licensee must be at least nineteen years of age, possess a high-school
equivalent education, and not been disbarred or convicted of a felony, larceny or embezzlement); Nev. Rev. Star. ANn. §
649.085 (LexisNexis 2011) (requiring an application, available at http://www.fid.state.nv.us/Applications/InstallmentLoan/
Non-Depository_Initial_App.pdf, fees, surety bond, fingerprints, and financial statement; licensee must be a US citizen who
will maintain an office in the US, and not been convicted of a felony or fraud or within ten years had a collection agency
license suspended or revoked); Tenn. Cope ANN. § 62-20-107 (2012) (requiring an application, available at http://www.
tn.gov/commerce/boards/collect/documents/ CSBCollectionAgencyapplication110911.pdf, fees, surety bond, and proposed
six-month budget; licensee must not have within the last seven years been disbarred, convicted of fraud or a felony, or filed

for bankruptcy).

73 See GLoBAL DEBT BUYING, supra note 38, at 122 (“Some debt buyers . . . expect increased competition from contingency
collection agencies and collection law firms in the years to come. These companies, of course, already specialize in the
collection of delinquent debt, and thereby have some of the resources necessary for success in the debt buying field.”);
Stephanie Eidelman, Creditors Play an Unrecognized and Powerful Role in the Debr Collection Process, Forses (Nov. 29,
2011), htep://www.forbes.com/sites/insidearm/2011/11/29/creditors-play-an-unrecognized-and-powerful-role-in-the-
debt-collection-process/ (“There are approximately 5,000 third party debt collection agencies in the U.S. The majority of
those are small companies with revenues under $1-2 million.”). The Consumer Financial Protection Bureau has estimated
that there are approximately 4,500 debt collection firms in the U.S. The CFPB further estimates that the median for
annual receipts among collection firms is roughly $500,000. Defining Larger Participants in Certain Consumer Financial
Product and Service Markets, 77 Fed. Reg. 9592, 9599 (proposed Feb. 17, 2012) (to be codified at 12 C.ER. pt. 1090).
Approximately 175 debt collection firms with annual receipts in excess of $10 million generate approximately 63 percent
of collection receipts in the industry. Defining Larger Participants in Certain Consumer Financial Product and Service
Markets, 77 Fed. Reg. at 9599; ConsuMER FIN. ProT. Bureau. ANNUAL RepoRT TO CONGRESS ON THE Fair DEBT
CoLLecTION PrACTICES ACT 13 (2012), available at http://files.consumerfinance.gov/{/201203_cfpb_FDCPA_annual_
report.pdf.

74 See, e.g., GLoBAL DEBT BUYING, supra note 38, at 9 (“Debt buyers must be well capitalized to participate in [the credit card
sector] of the [debt buying] market.”); Mark Russell, Credit Card Debt Buying Marker Showing Signs of Life, INSIDE Arm, July
20, 2011 (“Financing remains a challenge, particularly for newly formed debt buyers and small or mid-sized debt purchasing
companies.”).

75  See, e.g., Asset Acceptance Capital Corp., Annual Report (Form 10-K), at 9 (Mar. 12, 2010); Asta Funding, Inc., Annual
Report (Form 10-K), at 10 (Dec. 29, 2009); Encore Capital Group, Annual Report (Form 10-K), at 4 (Feb. 11, 2009);
Portfolio Recovery Assocs., Inc, Annual Report (Form 10-K), at 12 (Feb. 16, 2010). NCO Group, the parent company
of debt buyer NCO Portfolio Management, discussed competition in the broader category of business process outsourcing
in its 10-K report for the year ended December 31, 2009, but also indicated, at p. 4, that the market for purchased debt
portfolios was very competitive. See NCO Group, Inc., Annual Report (Form 10-K), at 4 (March 31, 2010).

76 'This table is based upon various issues of the Nilson Report. See, ¢.g., NiLsoN REPORT, supra note 35.

15


http://www.dced.state.ak.us/occ/pub/coa4106.pdf
http://www.dced.state.ak.us/occ/pub/coa4106.pdf
http://www.fid.state.nv.us/Applications/InstallmentLoan/Non-Depository_Initial_App.pdf
http://www.fid.state.nv.us/Applications/InstallmentLoan/Non-Depository_Initial_App.pdf
http://www.tn.gov/commerce/boards/collect/documents/CSBCollectionAgencyapplication110911.pdf
http://www.tn.gov/commerce/boards/collect/documents/CSBCollectionAgencyapplication110911.pdf
http://www.forbes.com/sites/insidearm/2011/11/29/creditors-play-an-unrecognized-and-powerful-role-in-the-debt-collection-process/
http://www.forbes.com/sites/insidearm/2011/11/29/creditors-play-an-unrecognized-and-powerful-role-in-the-debt-collection-process/
http://files.consumerfinance.gov/f/201203_cfpb_FDCPA_annual_report.pdf
http://files.consumerfinance.gov/f/201203_cfpb_FDCPA_annual_report.pdf

The Structure and Practices of the Debt Buying Industry

publicly-traded, and the rest are privately held.”” As shown in the table, there is often substantial year-to-

year variation in these rankings. Although Sherman Financial has been the largest purchaser of debts directly

from credit issuers in all but one of the years presented, there have been some large swings in the firms

claiming the second highest rank in purchases.”® For example, NCO Portfolio Management held the second

highest rank in 2005, but then dropped out of the top ten rankings for 2006 through 2008, edging back

into the top 10 (in the ninth highest ranking) in 2009, but was not among the top 10 purchasers in 2010 or

2011.” In addition to the competition these debt buyers face from one another, they also may face potential

competition from credit issuers, which may choose not to sell their debts and instead continue to collect the

debts themselves or through contractual relationships with third-party debt collectors.*

77

78

79

80

The publicly-traded firms that were among the top 10 purchasers of debt directly from credit card issuers were Asset
Acceptance Capital Corp., Asta Funding Inc., Encore Capital Group Inc., and Portfolio Recovery Associates. A fifth
publicly-traded firm, First City Financial Corp., was not in the top 10 rankings.

Arrow Financial rose from the tenth highest ranking in 2005 to the second highest ranking in 2008, only to exit the industry
thereafter. Encore Capital was ranked tenth among direct buyers from credit card issuers in 2006, but was ranked second in
2009, first in 2010, and then again second in 2011.

NCO Portfolio Management made a strategic business decision to reduce its participation in this segment of the market in
2009 and 2010. See NCO Group, INC., supra note 75, at 4.

See, e.g., Asset Acceptance Capital Corp., supra note 75, at 9 (“We compete with a wide range of other purchasers of
charged-off consumer receivables, third party collection agencies, other financial service companies and credit originators
that manage their own consumer receivables.”); Asta Funding, Inc., supra note 75, at 10 (“We compete with: other
purchasers of consumer receivables, including third-party collection companies; and other financial services companies who
purchase consumer receivables.”); Encore Capital Group, supra note 75, at 4 (“We compete with a wide range of collection
companies, financial services companies and a number of well-funded, entrants with limited experience in our industry.

We also compete with traditional contingency collection agencies and in-house recovery departments.”); Portfolio Recovery
Associates, Inc., supra note 75, at 12 (“We face competition ... [from] ... other purchasers of defaulted consumer receivables
portfolios, third-party contingent fee collection agencies and debt owners that manage their own defaulted consumer
receivables rather than outsourcing them.”).
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V. THE DEBT BUYING PROCESS

Owners of debt create, market, offer, and sell portfolios of debt. Debt buyers identify, bid for, and
purchase these portfolios. Purchase and sale agreements set forth the terms under which owners of debt sell
debt portfolios to debt buyers. Among other things, these contracts state the information that owners of
debt provide to debt buyers at the time of sale, as well as the information that debt buyers may obtain from
them and on what terms after the time of sale. The interaction between potential sellers and buyers of debt
in the debt buying process and the contracts between sellers and buyers are critical to understanding the use

of information in the debt buying system.®'

A. SELLER CREATION OF DEBT PORTFOLIOS

1. CREATION OF PORTFOLIOS BY ORIGINAL CREDITORS

Most original creditors try to collect on debts before selling them to others, whether by collecting on the
debts themselves, hiring one or more third-party debt collectors, or both. Throughout the collection process,
original creditors may decide to sell some or all of the debts they own and that they or their third-party debt

collectors have not been able to recover.®?

Debts sold by original creditors are typically bundled into portfolios.*® Debts within original creditor
portfolios generally share common attributes, such as the type of credit issued,* the elapsed time since
the consumer accounts went into default, and the number of third-party debt collection firms with which
creditors placed the accounts prior to the creditors offering them for sale. Other debt sellers may create
portfolios with debts where the debtors share common features. For instance, some portfolios contain only
debts from debtors with recent credit scores within a given range, or debtors whose last known address was

within particular states. Debts that have been settled, challenged by consumers, or in active litigation are

81  Much of the discussion in Part V of this report is derived from confidential commercial information that debt buyers
provided to the Commission about their company’s business practices. To protect the debt buyers that submitted this
information from harm to their ability to compete, the statements about business practices in this Part are not attributed to
specific firms.

82  For example, an original creditor that first attempts to collect accounts internally, then places the accounts with one
collection agency — the “primary” collection agency — then places the remaining accounts with a secondary collection
agency, may sell a portion of the charged-off accounts at each collection stage (e.g., 25% immediately after charge-off, 25%
after the primary agency, and 100% of remaining eligible accounts after the secondary agency; other creditors may refer the
accounts to additional contingency collectors).

83  Bundling accounts into portfolios reduces the transactions costs of exchange.

84  Most debt sellers create portfolios with debts that are all the same type of debt. For example, banks may bundle credit card
debts together into portfolios, but would not bundle together credit and medical debts, because banks do not typically
extend medical credit. Similarly, issuers of medical credit would sell portfolios that were formed exclusively of medical debts,
and not of telecommunications or auto loan debts. Some banks may bundle into a portfolio a variety of bank-issued or
serviced credit products, such as nationally-branded credit cards (“Visa” or “Mastercard”), “private label” credit cards, credit
card accounts issued by another bank acquired through merger, consumer loans, and overdrafts.
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typically not included in portfolios. Under most purchase and sale agreements, a buyer can return these so-

called “ineligible accounts” to the seller for a refund.®

When offering portfolios, sellers in the debt buying industry generally categorize the age of debt as

follows:®

4 Fresh debts are typically up to 6 months in age, and the original creditors sell them without making

any attempt to collect following charge-off;

¢ Primary debts are typically up to 12 months in age, and the original creditors have hired one third-

party debt collector to try to recover following charge-off; and

4 Secondary and tertiary debts are typically up to 18 or 30 months in age respectively, and the
original creditors have hired two or more third-party debt collectors to attempt to recover following

charge-off.

Original creditors also sometimes create portfolios of debts of consumers who have filed for bankruptcy.
Some debt buyers specialize in purchasing bankruptcy portfolios. Such portfolios are generally selected
based on the type of bankruptcy protection sought, which is typically Chapter 7 or Chapter 13. In Chapter
7 bankruptcies, an individual’s debts that are not satisfied by a sale of the debtor’s non-exempt assets are
discharged — that is, the consumer is no longer liable for them as a matter of law. In contrast, in Chapter
13 bankruptcy, an individual remains liable for all or part of debts as part of a repayment plan.¥” As shown
in Table 4, debt buyers appear willing to pay more for debts for consumers in Chapter 13 compared to

Chapter 7.5

Like non-bankruptcy portfolios, bankruptcy portfolios will typically be organized around a single
type of debt, e.g., credit card debts. Unlike non-bankruptcy portfolios, however, the debts within a given
bankruptcy portfolio may not be categorized as “fresh,” “primary,” “secondary,” or “tertiary,” as those terms

are used to describe debts not in bankruptcy.® Rather, portfolios of accounts in bankruptcy tend to be

85  See infra Technical Appendix C, at p. C-15 (discussing put-back rights).

86  See, e.g., GLoBAL DEBT BUYING, supra note 38, at 26-27. Note that these terms and these time periods do not necessarily
have a precise meaning within the industry.

87  In Chapter 7 bankruptcy, debt is generally discharged and the debtor is released from liability for the discharged debt. 11
U.S.C. § 727 (2006). The bankruptcy trustee sells the debtor’s non-exempt assets and uses the proceeds to reimburse
creditors. 11 U.S.C. §§ 704, 726 (2006 & Supp. IV 2010); see also Liquidation Under the Bankruptcy Code, ADMIN. OFE.
U.S. Crs., http://www.uscourts.gov/Federal Courts/Bankruptcy/BankruptcyBasics/Chapter7.aspx (last visited Jan. 4, 2013).
In Chapter 13 bankruptcy, an individual’s debts are reorganized, and a repayment plan is developed whereby the debtor
repays all or part of the debts owed. 11 U.S.C. §§ 1301-1330; see also Individual Debt Adjustment, Abmin. Ore. U.S. Crs,
htep:/fwww.uscourts.gov/Federal Courts/Bankruptcy/BankruptcyBasics/ Chapter13.aspx (last visited Jan. 4, 2013).

88  See also GLoBAL DEBT BUYING, supra note 38, at 50 (describing varying prices for bankruptcy portfolios depending on the
type of bankruptcy).

89  According to one of the debt buyers in the study, original creditors typically do not use the number of prior third-party
collectors in developing criteria for inclusion in bankruptcy portfolios.
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organized around the age of the debts based on the elapsed time since the consumer filed for bankruptcy,

because the time of this event is more likely to predict when the bankruptcy proceedings will be resolved.”

2. CREATION OF PORTFOLIOS BY DEBT BUYERS AS RESELLERS

If the purchase and sale agreements under which debt buyers acquired debt do not limit their ability to
resell debts in portfolios, some debt buyers may include these debts in portfolios they offer for sale to other
debt buyers — that is, they become resellers that are sometimes called “secondary debt sellers.” The debt
buyers that purchase debts from resellers of debt are correspondingly sometimes known as “secondary debt

buyers.”
Resellers generally use one of three methods to create and develop portfolios to offer to debt buyers:

4 Resellers may buy portfolios from an original creditor and then immediately sell the entire portfolio,

as is, to debt buyers.

4 Resellers may buy portfolios from an original creditor, repackage the debts into new portfolios based
on more specific criteria, and then sell these portfolios to debt buyers. For example, a reseller may
purchase a national portfolio of credit card debts, create state-specific portfolios from the national

portfolio, and then resell the state-specific portfolios separately to other debt buyers.

4 Resellers may buy portfolios from an original creditor, attempt to collect on the debts in the

portfolio, and then sell some or all of the debts that it cannot collect to other debt buyers.””

Resellers apparently often create portfolios of debt at the specific request of another debt buyer. A
debt buyer may contact a prospective reseller and identify the type or types of debts it seeks to purchase.
The criteria that prospective purchasers use to identify debts for a resold portfolio might include some
combination of the type of debts, the value of the debts, the age of the debts, the state in which the
consumers reside, and the status of the debts (e.g., debts in bankruptcy or debts of deceased consumers). In
creating a portfolio that conforms to the potential purchaser’s specifications, resellers generally include debts

from a number of portfolios they own.

Some of the debt buyers from which the Commission received data in response to its 6(b) orders were
resellers of debts. Most of the portfolios these firms created and sold to others contained only credit card
debts. Some of them included a combination of two or more types of debts — for example, a combination
of credit card debt and automobile loans. Other portfolios contained only automobile loans, personal loans,

telecommunication debts, retail debts, or healthcare debts.

90 Indeed, some individual debts may be current at the time the consumer files for bankruptcy, because consumers generally file
for bankruptcy based on their aggregate debt level relative to their assets and income.

91  See GLoBAL DEBT BUYING, supra note 38, at 29.
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B. SELLER MARKETING OF PORTFOLIOS

After creating portfolios for sale, original creditors and resellers (collectively “sellers”) market them to
debt buyers. Sellers may directly contact buyers they think are well-qualified and try to persuade them to
purchase portfolios. Debt buyer industry representatives report that some large sellers (e.g., major credit card
issuers) sell debts only to purchasers with well-established reputations and demonstrated financial strength.
Large sellers apparently employ these selection criteria to decrease their risk of reputational harm as a result
of the conduct of the debt buyers in collecting on debts as well as to decrease the sellers’ credit risk. Some
sellers use preexisting business relationships or specific contractual agreements to limit the buyers to which

they sell their portfolios.

Other sellers of debt, however, market their portfolios much more broadly. Some sellers use mailing lists,
clearinghouses, and telephone calls to inform potential buyers of portfolios they have for sale. Many sellers
advertise on web sites the portfolios on which they are seeking bids from prospective buyers, or they use

emails to alert potential buyers to purchase opportunities.

In addition to responding to seller-initiated marketing efforts, some debt buyers actively seek
opportunities to purchase portfolios. Some debt buyers have in-house personnel who regularly contact
sellers to see whether they are offering any portfolios for sale. Buyers also network, attend industry events,
exhibit at trade shows, advertise in trade publications, maintain websites, and make contacts through

industry associations, or other informal groups to contact sellers.

Once debt buyers learn that a seller is offering a particular portfolio, the buyers must determine whether
to bid on the portfolio, and, if so, at what price. Sellers provide documents and information — known as
“bid files” - to potential purchasers so that they can make such bidding decisions. The information that
debt sellers include in bid files varies greatly by seller, portfolio type, and other factors. One debt buyer
in the Commission’s study, for example, indicated that debt brokers arranging sales on behalf of sellers”
generally provide a “comprehensive” package to prospective purchasers, while the amount of information

sellers provide in non-brokered sales is highly variable.

Although the information that debt sellers make available to prospective purchasers varies significantly,
the most common part of bid files are “data files.” Data files, usually one or more spreadsheets, provide
information about individual debts in a portfolio (either a sample of the debts or all of them) such as
consumers’ names, addresses, phone numbers, and social security numbers; original account numbers;

original balances; charge-off balances; charge-off dates; interest rates; the identity of original creditors;

92 A debt broker is someone who acts as an intermediary on behalf of the originator or reseller of debt. First-time debt buyers
often purchase through brokers until they have built relationships sufficient to purchase debt directly. See ACA INT'L,
BuvinG RecEvaBLEs 14 (3d ed. 2007).
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date the account was opened; and last payment date.” Some information in the initial data file (usually

information relating to the identity of debtors) may be redacted or “masked.”

In addition to data files, sellers sometimes include “seller surveys” in bid files. Seller surveys are brief
questionnaires that sellers prepare and complete to provide prospective purchasers with information such as
the type of debt, original issuer, past collection or settlement efforts, portfolio selection criteria, and terms for
obtaining documentation from the seller in the future. Some debt buyers stated that seller surveys usually
are included in bid files. Such surveys, however, did not appear in some of the bid files that the Commission

reviewed.”*

Sellers occasionally include information in bid files other than data files and seller surveys. Some
sellers may include a draft purchase and sale agreement with their preferred terms of sale and ask potential
buyers to submit proposed changes to that agreement. Others may include additional documentation
for specialized portfolios. Sellers of bankruptcy portfolios, for example, may provide the bankruptcy case
number, chapter of the Bankruptcy Code, filing date, outstanding balance as of filing date, and proof of

claim balance for the debts in portfolios.

C. BUYER ANALYSIS OF SELLER PORTFOLIO INFORMATION

Once they have received marketing and bid file information from sellers, potential purchasers analyze
this information to determine whether, and for what price, they are willing to bid on the portfolio. Potential
purchasers may use several methods of quantitative analysis to evaluate how much to bid, employing
internally and externally developed computer models. In determining how much to bid, these models often
consider the average balance per debt in the portfolio, the average number of months since the creditor
charged off the debt, the average number of months since the debtor made the last payment, the states in
which the debtors reside, the distribution of balances on the debts, the prevalence of time-barred debts,
and the type of accounts being sold. Potential buyers also may consider their past revenues and expenses
in purchasing and collecting on comparable portfolios. Because debt buyers compete with each other in
bidding on portfolios, they consider the precise methods they use to determine what to bid on portfolios to

be proprietary and highly confidential.

Buyers also may use the information provided in a seller’s survey, such as how many third-party collectors
tried to collect on the debts on behalf of the creditors before or after the creditors charged off the debts. In
addition, buyers may also consider their own experience with different collection strategies, the availability

and cost of information about the debts, and the potential resale value of the portfolio. Some debt buyers

93  Sellers often require potential purchasers to execute confidentiality agreements to obtain bid files. Under these agreements,
potential buyers often are required to destroy such materials if they do not purchase the portfolios.

94  Seller surveys also appear to be less common in portfolios of debt for which the debtors have declared bankruptcy.
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reported that they also consider factors extrinsic to the portfolio itself, such as the availability of financing

and predictions regarding the general economic environment.”

D. BUYERS BIDDING ON PORTFOLIOS

Sellers usually establish a specified period of time for prospective purchasers to evaluate portfolios
and submit their bids. Prospective purchasers generally make an offer expressed as a percentage of the
outstanding principal balance of debts in the portfolio (e.¢., 5% on $1,000,000 in debt), but they also can
make an offer expressed as a specific sum (e.g., $50,000). In determining the outstanding principal balance
of the debts in the portfolio for bid purposes, debt sellers usually exclude interest accrued on debts after the
creditors charged off the debt, because collectors rarely are able to recover such interest. At the end of the
period of time for bids, debt sellers usually accept the highest bid they receive and inform bidders as to their

decision.

E. PRICES BUYERS PAID FOR PORTFOLIOS

The price of debt portfolios has fluctuated over the years depending on the supply of and demand for
debt in the marketplace.”® Based on the information that debt buyers provided in response to its 6(b) orders,
the Commission evaluated the relationship between characteristics of debts in portfolios and the prices debt
buyers paid for them. The FTC analyzed data for approximately 3,400 portfolios that six going-concern
debt buyers not specialized in bankruptcy debt purchased between July 1, 2006 and June 30, 2009. These
portfolios contained nearly 76 million debt accounts (i.e., individual consumer debts). Full details on the

data and statistical methods used for this analysis are provided in Technical Appendix B.

Table 6 presents the average or “mean” characteristics of debt accounts purchased by these six debt
buyers. Table 6 breaks down these mean characteristics based on the type of debt seller, that is, original

creditors, resellers, and all sources.

95  'The information that debt buyers in the Commission’s study said that they considered generally was consistent with what
ACA recommends that its debt buyer members consider before bidding on portfolios. ACA INT'L, supra note 92, at 16-18;
ACA INT’L, DUE DiL1GENCE GUIDELINES 6-13 (2d ed. 2009).

96  See, e.g., Andrews, supra note 42, at 8 (reporting that debt prices rose from 2004 to 2007 as demand increased, in large part
because buyers often were seeing returns of approximately three times the prices paid); Bad Debt Prices Soar as Supply Slows,
CorLecTiONs & CrEDIT Risk, Sept. 20105 Bad-Debt Market Prices Up, Supply Down, CoLLECTIONS & CREDIT Risk, June
2011 (debt buyers were paying 10 cents on the dollar or more for the freshest accounts, depending on the type of portfolio,
in large part because the supply of available debt remained low because of tighter credit standards that lenders imposed); Bill
Grabarek, How Low Can They Go?, CARDS & PayMENT SOURCE, Oct. 1, 2009, at 20 (price of newly charged-off credit card
debt dropped from as much as 14 cents per dollar of debt in early 2008 to between 4 and 7 cents per dollar as of August
2009); Investors Return to Debt Buying; Prices Still High, CoLLECTIONS & CREDIT Risk, July 2010, at 21 (prices increased in
2010 as a result of improved economic conditions and a reduction in the supply of debt as creditors significantly reduced the
number of credit cards they issued in 2008 and 2009).
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The Structure and Practices of the Debt Buying Industry

Debt buyers in the sample acquired the vast majority of debts (a little over 80 percent) from the original
creditor, almost 40 percent of which were credit card debts.” Medical and telecommunication debts also
comprised a considerable share of the debts that the buyers acquired from original creditors. A little over a

quarter of the debts acquired from original creditors had a face value greater than one thousand dollars.

On average, debt buyers paid 4.0 cents for each dollar of debt.” It is important to note, however, that
although the price paid by debt buyers for debts is low relative to their face value, it does not necessarily
follow that the profit from collecting on those debts will be high.”” First, debt buyers do not recover the face
value of all of the debts that they purchase. Debt buyers typically do not attempt collections on all accounts
they purchase,'” do not usually realize recoveries on every account for which collections are attempted,'”!
and do not typically recover the full face value on accounts for which they do realize recoveries. Second,

debt buyers, like any other debt collectors, also incur substantial costs in collecting on debts.

The FTC also conducted a regression analysis to determine what factors influenced the price at which
debt sellers sold portfolios to debt buyers.'”® Table 7 presents the results of that analysis. The regression
model predicts that debt considered as “baseline debt” for purposes of the analysis had an average price of
7.9 cents per dollar of outstanding debt balance. The baseline corresponds to a credit card debt that is less
than 