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I. INTRODUCTION

(A) Purpose of the Report

The purpose of this report is to review and evaluate the-
current economic theories and the‘avéilable émpiriéal evidence
concernxng vertical prlce restraints or resale price maxntenancev
5 (RPM). In light of this review, the ag;roprxateness of the -
current legal treatment of the practxce is co?sidered and |
-'coﬁtraated with several policy options. - '

What should become clear from the following digcussion is
that neithe; the economic. theories nor the existing empirical
evidence currently offer overwhelming support to any single view
concerning RPM, A single view is simply not éenable on the
basis of current economic theory. Neither is it wéil supported by
available empirical evidence.

‘The general conclusion drawn here is that the current rigidly
applied standard of per se illegality appears to be unhécessarily
costly when evaluated in terms of economic efficiency. further.
if sufficient economic evidence can be obtained, it’isspoésible
to analyze RPM matters and make reasonable judgments whether
particular uses of RPM are, on balanée, more likely to be bene-

ficial or harmful to competition or consumers. This suggests the
appropriateness of adopting a policy’which récognizes'exblicitly
that RPM can have both desirable and undesirablebcompetitive
effects. A rule-of-reason standard is onénsuch policy option.

Clearly, a rule-of-reason approach should dominate péi se
" rules in terms of the potential for minimizing application errors,
and in the abstract seems the most desirable policy option.1
Obtaining the information necessary to‘implement a rule-of-reason -

could be difficult and costly, however, and theoretical limita-

tions might confound unambiguous interpretations. In addition,

1 Assuming the purpose of per se illegality is to deter anti-
competitive and welfare-diminishing uses of RPM, from an effici-
ency perspective, an application error results if the rule of law
also deters a procompetitive or welfare-increasing use of the
practice. Similarly, if the rule were per se 1ega11ty, an
application error would result if an anticompetitive or welfare-
diminishing use of RPM were allowed.



¢

*rule-of -reason® is a vague concept, and as applied by the courts
might differ significantly from a reasonably complete and
sophisticated economic analysis. If so, then another policy

option, such as articulating explicit exemptions or exceptions to

the strict standard of per se:illegality, designed‘to reduce the
frequency of application errors while maintaining’the litﬁgqting
éfficienéiés and clarity of a per se rule, might be a more
appropriate policy option. e s

Each of the policy alternatives considered here has certain
imperfections. However,'all have the virtue of pdtentially moving
policy closer to the goal of maximizing economic efficiency,
because all are more consistent with the theories and the evidence
concerning RPM thﬁn is the current standard of strict per se
illegality. )
(Bf gggaﬁization of the Report

In the next three sections the various theoretical explana-
tions for RPM are discussed in some detail. Section II presents
three ﬁheories explaining how RPM can be harmful. Two of these
theories explain RPM as a device which might facilitate collusion,
either émong dealers or among suppliers. The third explanation
suggestg that RPM can be harmful to consumers if suppliérs use RPM-
for longer than is necessary to enhance demand or procure dealer
servibes. In Section III two theories with ambiguous welfare
effects are presented. The first concerns RPM as a device which
might be used to facilitate price‘discrimination. The second
concerns hﬁw RPM might be used to facilitate contractual integra-
tion of vertical functions, and/or to eliminate successive
monopoly markups in bilateral monopoly situations. Section IV
discusses :he’précompetitivg theories of RPM. The first of these
explanations suggeéts that RPM might be useful as a device to
obtain shelf space in a wide variety of resale outléts. Two
theories are presented which suggest that RPM can be used to
correct free-rider problems. The first concerns special dealer
services. The second concerns quality certification based upon
product évailability in outlets with particular characteristics
which provide valuable information to consumers. When possible,
empirical tests for distinguishing between or among the various

-2-



explanations are identifiéd. Section V reviews recent FTC
enforcement efforts in RPM cases. Section VI analyzes the exist-
ing empirical literature on RPM. Finally, Section VII summarizes
the thebretical and empirical evidence and suggests policy options
to the strict application of per se illegality.

_Before turning to the economic theories, a summary of the
. shistory of resale price maintenance ip“%he U.S. and of the ongoing
policy debate is presented. This background material helps to put
the discussion which,folloﬁs into persﬁective.

(C) Historical Background: Ambivalent Rules of Law

Although the .U.S. Supreme Court has rather consistently found
jRPM to be illegal, the practical legal status of the practice has,
in fact, vacillated in the United States between the extremes of
per se legality and illegality since the turn of the century.
Prior to 1908 RPM was 1egal'.1 ‘From 1908 until the early 1920's
“the legality of the practice was largely uncertain. Although the
Supreme Courﬁ had declared RPM contracts per se illegal in the V
Dr. Miles case in 1911,2 contradictory and close lower: court
decisions,_dividéd opinions, lack of‘a.géheral ruié‘for hoh—
cbntraétual forms of RPM, and uhcertain;y as to the exact meaning

of the Ciafton Act of 1914 precluded consensus. From 1921 to 1929

1; The Supreme Court first broke with common law precedent and
curtailed manufacturers' rights to maintain resale prices in two
cases decided in 1908 (Bobbs-Merrill v. Strauss, 210 U.S., 399;
Scribner. v. Strauss, 210 U.S., 352). These decisions related to
copyrzghted ‘goods and RPM notices. .The court indicated its ruling

"~ did not apply to patented goods, and avoided the issue of the
legality of RPM contracts. In J. D. Park and Sons v, Hartman
(March 1907, 6th c.c. A., 153 Fed., 24, reversing 145 Fed., 358) a
lower court ruled for the first time that a system of RPM
contracts was 111ega1 under common law and the Sherman Act in the
absence of proof showing the necessity for such a system. Then in
Dr. Miles Medical Co. v. J. D. Park and Sons (January 1911, 220
U.S., 373) the Supreme Court, with the Hartman case as precedent,
held that RPM contracts were illegal. This decision, however, did
not settle the question of the legality of RPM contracts on
patented goods or on true agency sales. The legal history of RPM
in the United States through the early 1930's is discussed in
detail in E.R.A, Seligman and R.A. Love, Price Cutting and Price
Maintenance, (New York: Harper and Brothers, 1932),

2 pr, Miles Med1ca1 Co. v. John D. Park and Sons, Co., 220 U.S.,
373 (1911). :



various court and FTC decisions narrowed the scope of permissible
RPM to virtual pef se illegality.1

Even as the court decisions were restricting manufacturers'
rights to maintain resale prices, beginning in 1914, legislative
proposals to .reestablish those rights were being introduced
annually. in.Congress.2 1In 1931 California enacted the first state
fair-trade act legalizing RPM contracts. This act was amended in
1933 to include a nonsigner provision.3 - Other states subsequently
passed similar acts and by 1937, the year in which the Miller-
Tydings Act was passed as a rider to the District of Columbia
appropriation bill, 42 states had enacted state fair-trade laws.,
Of the fifty states, only Missouri, Texas, Vermont, and Alaska
never legalized RPM achieved through fair-trade contracts., ¢

With the Miller-Tydings Act> Congress amended Section 1 of
the Sherman Act to permit RPM contracts affecting interstate

commerce if such contracts were valid under state laws. This

1 see Seligman and Love (op. cit.). RPM achieved through agency
(consignment) sales, or by unilateral refusals to supply price-
cutters, under the "Colgate" doctrine (U.S. v. Colgate & Co., 250
U.S., 300 (1919)), has sometimes been permitted by the courts as
an exception to the general rule of per se illegality. The legal
status of alternative methods of implementing RPM in the mid-
1950's is summarized. in Walter Adams, "Resale Price Maintenance:
Fact and Fancy," 64(7) Yale Law Journal, 967 (June 1955). For a
summary of the current state of the law see, ABA Antitrust
Section, Monograph No. 2, Vertical Restrictions Limiting
Intrabrand Competition (1977); or P. Areeda, Antitrust Analysis,
3rd edition, (Boston: Little Brown, 1981).

2 Report of the Federal Trade Commission on Resale Price
Maintenance U.S. G.P.O., washington, 1945, pp. 39-43. From 1933

to May 27, 1935 resale prices were established undeér, the various

NRA codes. There were no efforts to pass a federal law allowing

RPM during these years. Such efforts resumed in 1935 after the

NRA was declared uncofistitutional and culminated in passage of the
Miller-Tydings Act in 1937. o

3 The nonsigner provision allowed enforcement of RPM contracts
against price cutters, whether or not they had signed a fair-trade
contract with a supplier, so long as some reseller in the state
had agreed to such a contract. Prior to this modification
suppliers could enforce fair-trade prices only against dealers
willing to sign a contract. ’ T '

4 The District of Columbia has never had a fair-trade law. The
Miller-Tydings Act amended Sherman Section 1, whereas RPM
contracts in the District are governed by Sherman- Section 3.
Alaska never had a valid fair-trade law as a state. The
Congressional Record of December 2, 1975 at 38,050 reports that 4C
of the states adopting fair-trade did not hold hearings, and

those that did kept inadequate transcripts.

5 50 Stat. 693, 15 U.S.C.A. §1 (1937).
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amendment was intended to remove federal antitrust obstacles to
effective enforcement of RPM contracts sanctioned by the states.
However, the Supreme Court's SchwegmannBrothers1 decision in May
1951 limited the application of the Miller-Tydings Act to actual
,barties to an RPM contract, i.e., not enforceable against non-
signers. The following year Congress passed the McGuire Act?

- amending section 5(a) of the FTC Act  ¥o allow enforcement against
both signers and nonsigners of RPM contracts: affecting interstate
commerce. Thus, from 1952 until the repeal of the Miller-Tydings
and McGuire Acts in December 19753 RPM contracts affecting inter-
state commerce were enforceable in states with. valid fair-trade
statutes.4 RPM again became per se illegal subsequent to the
repeal of these enabling statutes,

The political agitation for both fair-trade and anti-price-
discrimination laws occurred contemporaneously in the U.S. during
a period in which there were major economic¢ disruptions in tradi-
tional channels of distribution. Many in the distributive trades,
.. particularly those with relaiivelyxhigh costs, felt threatened by
new and unfamiliar competition which frequently involved aggres-
sive price cutting. The political pressure for protection against
such competition culminated ﬁt the state level in enactment of |
various *unfait pfactices' acts and the state fair-trade laws, and
at tﬁe federal level in passage of the Robinson-Patman Act in
1936, and the Miller-Tydings Act in 1937.. Both laws were enacted

to protect high-cost.distributorsrfrom price-cutting competition.

1 Schwegmann Brothers v, Calvert Distillers Corp., 341 U.s., 384
(1951). ’ ‘

2 66 stat 631, 15 U.S.C. s45 (1952).

v.3 Consumer Goods Pricing Act of 1975, Public Law 94-145, 89 Stat.
801 (1975).

4 By the end of 1975 24 states plus the District of Columbia,
Puerto Rico, Samoa, and the Virgin Islands had no valid fair-trade
" law, This left 26 states with fair-trade statutes of which only
10 had valid nonsigner clauses. For an historical summary of
legal developments concerning state and federal fair-trade laws
see, Legal and Economic Issues in Price Maintenance and
Occupational Licensing, The National Association of Attorneys
General Committee on the Office of Attorney General, June 1975.
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In defense of the fair-trade laws, there were two major argu-
ments advanced to reconcile protection of high-cost distributors

and the public interest. The first held that RPM was necessary to

protect manufacturers' property rights in the goodwill #Ssociated
with their trademarked or branded products. The second held that
"loss~leader” selling was a form of monopolistic predation upbn
"legitimate™ full-service retailegsﬁ“ By preventing price bompeti-
tion among dealers, RPM was viewed both as a means of protecting
manufacturérs' goodwill, and small, independent, full-service
ret;ilers from the “predatory" tactics of discounters.l

However, even during the era of thé fair-trade laws, when the
legal.environhent in the U.S. was most favorable for RPM, no more
than a tiny fraction of manufacturers ever employed RPM contracts.
Edward S. Herman concluded that "there is little doubt that fewer

than 1 percent of the total number of manufacturers in the United

_States have [used fair-trade contracts] in any one year.'2 Esti-

mates of the volume of goods which have been sold under fair-trade

contracts in the U.S. generally range between 4 and 10 percent of

1 The term “"free .riding" (see Section IV) did not appear in the
literature until sometime later. However, while the jargon of the
day was different, the substance of the arguiments is easily
reconciled with contemporary notions of a “free-rider" problem.
The belief that the fair-trade laws could protect both manu-
facturers' goodwill in trademarks and small dealers is amply
documented in numerous sources. See J. C. Palamountain, The
Politics of Distribution, (N.Y.: Greenwood Press, 1968);: E, T.
Grether, Price Control Under Fair Trade Legislation, (N.Y.:
Oxford U, Press, ; C. Edwards, The Price Discrimination Law,.
Brookings Institute, Washington, D.C., (1959); 1945 FIC Report;
and Seligman and Love (op. cit.); E. W. Hawley, The New Deal and
the Problem of Monopoly, (N.J.: Princeton U. Press, 1966),
especially ch. 13; 81 Congressional Record 7,487-97 (1937) and 98
Congressional Record 4,896-5,026 (1952). - The view that price
cutting could actually be contrary to the public interest received
judicial recognition in Justice Holmes' vigorous dissent -in the
Dr. Miles case. He wrote, "I cannot believe that in the long run
the public will profit by this court permitting knaves to cut
reasonable prices for some ulterior purpose of their own and thus
impair, if not destroy, the production and sale of articles which
it is assumed to be desirable that the public should be able to

get."”

2 E, s, Hermaﬁ, "A Statisticél Note on Fair Trade," 4 Antitrust

Bulletin, 583 (1959), p. 583-4. Herman's data were derived from
returns of a 1956 Senate guestionnaire survey of all firms known
or believed to have been fair-trading.
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retail sales.l Although including noncontractual forms of RPM
would undoubtedly inflate these estimates somewhat, RPM does not

appear ever to have been very pervasive in the U.S.

These estimates suggest that even if the current legal
environment for RPM were made far more permissive, the vaét
majority of firms would be unlikely to find RPM attractive. This

'impiies that two common assertions céé%érning the effects of

- changing the legal status quo to permit some -RPM are exaggerated:
(1) that it would facilitate large numbers of suppliér and/or
~dealer cartels, and (2) that it would result in enormous l
efficiency gains in distribution. »

- (D) Historical Background: Economists' Ambivalence

Among economists the "consensus" view of appropriate public
policy concerning RfM also seems to have varied considerably
through time, although perhaps not as dramatically as has the
legality of the practice. Economists in the United States were
aware as early as 19;6 that RPM could have socially beneficial
consequences.? Yet, the results of an early 1930's questionnaire
survey of members of the American Economic Association, conducted

by Carroll W. Doten of M.I.T., showed economists in substantial

1 Herman (ibid.), p. 586; E. T. Grether, _Price Control Under
Fair Trade Legislation, (New York: Oxford University Press,
-1939), p. 322; John W. Anderson," Interview on’VolUntqrvaair
‘Trade,® (Pamphlet, 1950), pp. 5-6; Fair Trade: The Problem and
the Issues, House Report No. 1292, B2nd Congress, 2"U ‘Session

¢+ PP..20-21; Fair Trade Laws, Hearings before the Senate
Commlttee on the Judiciary on S. 408, February, April, and May
1975; and Fair Trade, Hearings before the House Committee on the
.Judiciary on H.R. 2384, March 25, and April 10, 1975. - During the
1975 hearings various estimates of the cost of fair trade to
-consumers were presented. The largest estimate placed the annual
sum at 6.5 billion dollars. However, even this ‘estimate amounts
to only 1.2 percent of 1975 personal consumption expendltures on
durable and nondurable goods. These results are discussed in
Sectxon VI,

2 F. W Taussig, "Price Maintenance," 4 Anerican Economic Review
Supp., 1916, pp. 170-84. 1In England Alfred Marshall's classic,
Principles of Economics, published in 1890, was the first major
publication sold subject to RPM, Marshall's ambivalent attitude
concerning the benefits of price maintenance is reflected in a
series of letters to his publisher. See C., W. Guillebaud, "The
Marshall MacMillan Correspondence Over the Net Book System,"

The Economic Journal, September 1965, pp. 518-38.




§pposition (401 to 87) to granting manufacturers blanket legal
rights to maintain resale prices.l

Subsequent developments in the economics 1iterature, how -
ever, have tended to place much more emphasis on the likelihood of
beneficial competitive effects (efficiencies) from all vertical
restraints. including RPM, 2 Nonetheless, du;ing Congressional
hearings on fair trade in 1952, seventeen University of Chicago
faculty members from the law school and th? economics department
signed a letter urging Congress .to repeal the fair-trade laws; in
a separate letter to Congress, sixteen professors of law and
economics from various other U.S. colleges and universities also
urged repea1.3 In 1975 the balapce of_economist testimony. again
favored repeal of the federal fair-trade enabling statutes.? oOf
coﬁrse, dissatisfaction with the effects of RPM under the.fair-
trade laws does not necessarily imply approval of a strict rule of
per se illegality. Since 1975 the prevailing consensus -among
economists, to the extent that it can be inferred from the current
literature, would appear to have moved somewhat further toward ﬁhe

view that the current rule of law is overly restrictive and for

1 Reported in 81 Congressional Record, p. 7,490 (1937),

2 Aan example which has had a major influence on contemporary
economic views of RPM is L. G. Telser, "Why Should Manufacturers
Want Fair Trade?" III J. of Law and Economics, 86 (October 1960).
See also F. R. Warren-Boulton, Vertical Control of Markets '
(Ballinger Publishing Co., 1978). =~

3 The Chicago faculty members were Walter Blum, Ward Bowman,
W. W. Crosskey, Aaron Director, Allison Dunham, Milton Friedman,

Earl J. Hamilton, W. G. Katz, H. G. Lewis, Bernard D. Meltzer,

L. A. Metzler, Robert W, Ming, L. W. Mints, Margaret G. Reid,

T. W. Shultz, Malcolm Sharp, and ‘Rosco Steffen. The other letter
was signed by M. A. Adelman, Ralph S. Brown, Kenneth S. Carlston,
J. K. Galbraith, Harold G. Havighurst, Edward S. Mason, Fritz:
Machlup, W. Rupert Maclaurin, John P, Miller, Frank Kennedy, Carl
Fulda, James A. Rahl, Lloyd G. Reynolds, Eugene V. Rostow,

O. Glenn Saxon, Louis B, Schwartz, George W. Stocking, James
Tobin, John Thompson, Jesse W, Markham, and John P, Frank.

4 Hearings before the Antitrust Subcommittee of the Committee on
the Judiciary, House of Representatives, 82nd Congress, 2nd
Session, on Resale Price Maintenance, February 1952 (Serial
No. 12), pp. 868, 881; Congressional Record, Senate: December 2,

1975, January 27, 1975, and House: July 21, 1975.

-8~



reasons of economic efficiency should be modified to allow manu-

facturers some legal rights to impose RPM.1

(E) _The Policy Debate: Should RPM Be Per Se Illegal?

It is currently firmly established that vertical price
restraints. are per se illegal.? The courts (or Congre%s), theré;
fore, either implicitly or explicitly, have made a number of
.éROIiéymjudgméﬂté concerning RPM. Firgsé_verticél price and _

nonprice restraints are sufficiently dissimilar in either causes

or effects to justify differing legal treatmeﬁt. Second, a full

l o. E. Williamson, "Assessing Vertical Market Restrictions:
Antitrust Ramifications of the Transaction Cost Approach," 127
University of Pennsylvania.  Law Review, 953 (1979); L. J. White,
Vertical Restraints in Antitrust Law: A Coherent Model,"” The
Antitrust Bulletin, Vol. 26, No. 2 (Summer 1981); W. J. Liebler,
"Intrabrand 'Cartels' .Under GTE Sylvania," 30 U.C.L.A. Law Review,
©1 (1982); R. A. Posner, "The Next Step in the Antitrust Treatment
of Restricted Distribution: Per Se Legality,” 48 U. of Chicago
Law Review (1981); R. H. Bork, The Antitrust Paradox, -(Basic
Books, 197/8); M. Schwartz -and D. Eisenstadt, "Vertical .
Restraints,” Department of Justice E.P.O. Discussion. Paper 82-8,
December 2, 1982; Wm. F. Baxter, "Separation of Powers, '
Prosecutorial Discretion, and. the 'Common. Law' Nature of Antitrust
Law," 60(4) Texas Law Review, 661 (April 1982); "Vertical
Restraints.and Resale. Price Maintenance: A ‘Rule of . Reason'

Approach,” 14(4) Antitrust Law and Economic Review, .13 (1982);

and, Brief for the United States as Amicus Curiae, No. 82-914,
U.S..Supreme Court, October Term 1982, Monsanto .Company v. Spray-
Rite Service Corporation. These are recent examples of analyses
which advocate a.move away from a standard of per se illegality.
Such .a conclusion, however, while increasingly popular among
economists and. legal commentators, is not accepted universally.
For example, F. M. Scherer in Industrial Market Structure and
Economic Performance (1980), p. 593, n. 103 indicates his view
that the empirical significance of “free-rider" problems
justifying RPM appears modest; H. Michael. Mann, in a recent draft,
"Resale Price Maintenance, Antitrust _and Per .Se Illegality:
Reason for a Change?", concludes that the case for allowing RPM
is "frail"; and former FTC Commissioner Robert Pitofsky recently
supported continuation of per se illegality in a statement before
the subcommittee on Monopolies and Commercial Law of the House
Committee on the Judiciary, March 9, 1983. ' C

2 The legal status of vertical nonprice restraints changed from a
virtual per se prohibition under the Schwinn doctrine (U.S. v.
Arnold, Schwinn. & Company, 388.0;8.,>3§§ {1967)) to an apparent
rule-of -reason approach following Continental v, Inc, v. GTE-
.. Sylvania, Inc., 433 U.S., 36 (1977). 1In the latter case the per
'se prohibition of vertical price restraints was .explicitly <
supported. ."The per se illegality of .price restrictions has bheen
established firmly for many years and involves significantly
different questions of analysis and policy [(than are involved
with nonprice restrictions]." 433 U.S. at 51, n. 18. The Supreme
Court recently repeated the rule of law in California Retail
Liquor Dealérs Association v. Midcal Aluminum, Inc.., 445 U.S., 97,
102 (1980). However, the Supreme Court has not given guidance as
to exactly how price and nonprice vertical restrictions are to be
distinguished in practice.




accounting of all the benefits and costs associated with the
doctrine of per se illegality would support this approach to rPM, 1
Many economic_and legal scholars, however, are highly
critical of the current legal approach. They do not accept the
argument that the causes and consequences of verticai price and
nonprice restraints are different. The critics argue that because
firms can ééméete (or avoid compétin%)fby employing both price and
nonprice variables, any potential ﬁro;ompetitive effects N
associated with nonprice restraints, justifiing a rule-of-reason

approach, may also be associated with price restraints, which

should therefore be accorded similar treatment under the law,?2

1 ‘Assessing the benefits and costs- associated with any per se

~rule involves consideration of a number of factors. ' If, as

economic theory suggests, there can be procompetitive effects

_associated with vertical price restraints, then a doctrine holding

all vertical price restraints per se illegal implies that the
benefits from prohibiting anticompetitive price restraints exceed
any costs incurred by concurrently prohibiting procompetitive
prlce restraints.  The costs of making procompetitive vertical

price restraints illegal might be small if such instances are

relatively unusual, or if the ‘desirable competitive effects of the
restraints can be achieved in other ways without unreasonable
increments in costs. Additional benefits of a per se doctrine
exist to the extent that fewer litigation resources are requ1red

than under a rule of reason. . And if per se rules are simple and

clearly ‘understood, there may be ‘benefits in terms of predict-
ab111ty for both the bu31ness commun1ty and the enforcement
agencies. B . e

“The ‘resolution of the benefit=-cost ttadeoffs, and, thus,
one's evaluation of a per se rule, will also depend importantly
upon the goal(s) of the antitrust laws, One solution might be
appropriate 1f the promotion of maximum economic efflc1ehcy is the
chosen goal. (See R. H. Bork, The Antitrust Paradox (Basic. Books,

1978); and R. A. Posner, Antitrust Law: An Economic Persgect1ve
" (U. of Chicago Press, 1976)). A somewhat different balance might

be appropriate if the antitrust laws were also intended (by
Congress) to promote nonefficiency goals. (See, Robert H. Lande,
"Wealth Transfers as the Original and Primary Concern of

"Antztrust. The Efficiency Interptetatxon Challenged,' 34
“Hastings Law Journal (1982)). : , ;

2 Justice White in his separate but concurtxng opinion in GTE-

s¥1van1a explicitly recognzzed the argument that there are analy-
tical similarities between price and nonprice restraints. He

wrote that "it is common ground among the leading advocates of a

purely economic approach to the questxon of distribution

' restraints that the economic arguments in favor of vertical non-

price restraints generally apply to vertical price restraints as
well . . . . Indeed, the Court has already recognized that resale
prlce maintenance may increase output by inducing ‘'demand-creating
activity' by dealers . . . . These same output-enhancing
possxb111t1es of nonprice vertical restraints are relied upon by
the majority as evidence of their 'social utility and economic
soundness' . . . and as a justification for judg1ng them under the
rule-of -reason. The effect, if not the intention, of the Court's
opinion is necessarily to call into question the firmly estab-
lished per se rule against price restraints." See Antitrust Trade
Regulation Reporter, No. 819, June 23, 1977, p. H-9.
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Critics also reject the contention that ber se illegality could be
sustained on the basis of a benefit-cost analysis. ‘Even_if the
currently applied standard of per se illegality yields net bene-
fits, the critics contend that alternative policies exist wHiTh ..
would produce a greater surplus of benefits over costs. The
alte;ng:ives,advécateq range from a change to a‘rulefof-reasoh
. #tandard to a standard of per se lega}iﬁy for all purely vertical
(price and nonprice)‘restraiﬁts.l o
Economic theory tends to support the critics of the current
. policy approach. Generally accepted‘economic wisdom holds that
vertical restricgions (both price and nonprice) cannot automatic-
ally be presumed either to be motivated by or to result in anti-
competitive’effects.2 The basis for this positionfis that there
are plausible procompetitive as well as anticompetitive-theories
"explaining® both types of vertical restraints.3
Since there are numerous competing hypotheses which might
explain the motivations_for and effects of RPM, determining.which
offers the most compelling explanation in a particular instance
(or in general) i# an eﬁpirica1~matte:. Asvﬁe shéll-see‘below.
the available empirical evidence concerning RPM simply .does not
offer overwhelming support to a policy which presumes that RPM
will always or almost always be. injurious to-competition. .There-
fore, the. resolution of the debate between supporters and critics
of current policy depends crucially upon whether any policy
approach other than a rigidly applied rule of per se illegality is
administraﬁively workable.
’ It is true that application of the. theories to.specific.

instances of RPM is not always operatiqnélly.ttanspatent. In a
knnmber of wayé the theories themselves are deficient. They cannot

be said to be sufficiently refined to have strong predictive

1 See, for example, Richard A, Posner (op. cit.; 1981); and
Robert H. Bork (op. cit.; 1978). )

2 This point has been rather steadfastly maintained for many
years by the Bureau of Economics of the FTC.

3 The economic theories of RPM are discussed in detail in
sections I1I, III, and 1IV.
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capabilities. Furthermore, many of the theories are not precise
enough to generate distinctive testable hypo;heses. Thus, a great
deal of often complex factual evidence can be consistent with more
than one hypothesis, and it may be difficult, if not imposSible,
effectively to discriminate among the theories on the basis of
their major implications. The analysis can also be complicated
because vertical reatrainté,'whethgrﬁthey are on balance bénefi-
cial or harmful to competition, will frequently come in bundles,
rather than as a single price or nonprice restriction standing in
"isolation. Unfortunately, economic theories are also not'50£fici-
ently developed to fully understand'the.interactiOns or effects of
various possible combinations of vertical restrictions.

Any specific case of RPM, therefore, could involve analytical
difficulties because of ambiguities of theory, and complex and/or‘
incomplete factual evidénce. Yet, the task of solving these
problems is not hopeless. While the theories have their weak-
nesses, and the "real world" often is very complex, in principle
it is still possible to eliminate many of the alternative hypo-
theses and make sound judgements as to which hypothesis makes the
most sense in a specific casé.

Distinguishing among alternative hypotheses will usually

- require enough detailed evidence to do a reasonably complete
market analysis, and may involve determining the probabilities of
various possible future outcomes. Altﬁough such an approach
clearly will involve more time and effort than required by simple
per se rules, it is not really a process much different from that
used %nvmany other areas of antitrust. Further, a policyAapproach
which explicitly recognizes that RPM can provide economic benefits
as well as injure competition ‘would (a) make policy more consist-
ent with economic theory and available evidence, (b) make the
legal treatment of vertical price'and nonprice restraints the
same, and (c) represent a largely untested middle ground betveen
the extreme views of the practice which have dominated policy

throughout this century.
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II.‘ ANTICOMPETITIVE THEORIES OF VERTICAL PRICE RESTRAINTS

(A) Retailer Collusion

The most popular, and historicaily possibly the most impor-
tant, explanatory hypothesis for resale price'maintenance Tﬁgﬁ)'
is related to the existence of retailer collusion. Traditional
retailers, wanting to protect themselves against discounters and
éwantiné to find a way to pre&ent destégﬁliiing cheating‘from
within their own group, are hypothesized to nempine to coerce
manufécturers into tne:establishment of an RPprtbgram;l Under
ﬁhis theory, the manufactﬁrer.is induced into institgtingfa
resale-pticing scheme_that yields retailers a highér margin than
otherwisé would be'thevbaSe. More efficient retailers;ﬂbt '
retailers who otherwise would be inclined to compete on a lower

price basis, are prevented from offering prices lower than the

1 wRetailers" is used for exposxtlonal convenlence. The hypo-
thesis could apply equally to any group of distributors. Many
contemporary economists will no doubt be skeptical of the.
‘empirical relevance of a dealer collusion theory. Nevertheless,
support for the statement concerning historical importance is
contained in B. Yamey, "Origins of Resale Price Maintenance,"

62 Economic Journal (1952): J. R. Gould and L. E. Preston, "Resale
Price Maintenance and Retail Outlets," Economica (August 1965):
302 n. 1; W. S. Bowman, Jr., "Resale Price. Maintenance --A Monopoly
Problem,* XXV(3) Journal of Business of the Un1vers1tz of Chicago,
141 (1952); W. S. Bowman, Jr., "The Prerequisites and Effects of
Resale Price Maintenance,” 22(4) University of Chicago Law Review
825 (Summer 1955); J. C. Palamountain Jr., The Politlcs of .
Distribution (Cambridge: Harvard University Press, 1955);: S. M.
Lee, “"Problems of Price. Maintenance,' 23. Journal .of Marketln 274

(January 1959); and R, E. Caves, "Vertical Restraints as _ :
Integration by Contract: Evidence and Policy. Implxcatlons.
Harvard Instltute of Economic Research Discussion Paper No. 754
(April 1980).4 For inferential support, see FTC Report on Resale
Prxce Maintenance, Parts I and I1I {(1929), and Report of the FTC on
Resale Price Maintenance (1945). Both documents were submitted to
Congress, and both contain information on who the advocates of RPM
were in the past. This is not rigorous or conclusive evidence,
but it does seem to be the case that retailers, primarlly through
their trade associations, were the major proponents of the fair-
trade laws, See also E. Raymond Corey, “"Fair Trade Pricing: A
Reappraisal,” XXX(5) Harvard Business Review. 47 (September/October
1952); Edward S. Herman, "A Statistical Note on Fair Trade,”

4 Antitrust Bulletin 583 (1959); L. W. Weiss, Case Studies in
American Industry, 2d ed. (New York: WLley and Sons, 1967) ch. 5,
"Monopolistic Competition--Retailing:" and Study of Monopoly
Power, Hearings Before the Antitrust Subcommittee of the Committee
on the Judiciary, House of Representatives, 82nd Congress, Second
Session, on ‘Resale Prxce Maintenance, February 1952, Serlal

No. 12.
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maintained price.l Resellers who deviate from the maintained
price can then be detected, either by the manufacturer or the
colluding retailers, and subjected to some form of discipline

from the manufacturer. The manufacturer could discontinue selling

to the price cutter or adopt some means short of this if it were

1 RPM could be viewed by "traditional" or “full-priced" dealers
not as a vehicle to monopoly returns; but as a means of preventing -
the emergence of more efficient forms of distribution. With RPM,
neither the dealer who cuts costs nor the new entrant with a
better business method can grow by reducing prices on price
maintained brands. Thus, widespread use of RPM could inhibit
initiative and innovation at the distribution level. Several
analysts have reviewed the historical evidence concerning the
involvement of dealers' trade associations in advocating fair
trade, and concluded that the dealers were motivated to some
extent by a desire to prevent the growth of more efficient types
of distribution., See, for example, Palamountain, Yamey, and the
1945 F.T.C. report (ibid.). The examples cited in these sources
involve organized dealer activities which apparently were
successful only temporarily in preventing the growth of their

perceived competitors. RPM, therefore, may not be a very effec-

tive long-run means of deterring the growth of discounters., 1If
discounters have lower costs, ceteris paribus, than traditional
retailers, and if agreeing to maintain resale prices is the only
obstacle to obtaining desirable brand-name product lines, then
discounters who sell at the maintained prices will earn efficiency
rents on each unit sold. These rents can then be utilized to
finance the discounters' expansion and growth. Indeed, it is hard
to explain how high-cost distributors could successfully predate
upon their more efficient rivals indefinitely. A similar argument
is contained in R, H. Bork, "A Reply to Professors .Gould and
Yamey," 76 Yale Law Journal, 731 (1967). However, discounters and
traditional dealers might differ in ways other than simply the
levels of their average costs. For example, the volume of sales
necessary to achieve minimum efficient scale of operation (MES),
and the rate at which per unit average costs rise.with sales
volumes less than MES could also differ between the two ‘types of
distributors. If the inability to discount price-maintained goods
and expand sales and achieve lower average -costs disadvantages the
discounters relative to the traditional dealers, then RPM could
effectively inhibit the rate of growth .of the new type of dealers,
at least in the short run. For this scenario to apply, RPM must
be sufficiently widespread to disadvantage discounters by .
adversely affecting their scale of operation and preventing their

average costs from falling. Thus, RPM either would have to be

enforced upon a number of brands which collectively could account
for a substantial amount of a dealer's total sales, or on an
individual brand with a very large market share 'sold primarily
through narrow-line specialty outlets, Otherwise consumer and/or
supplier substitution possibilities would undermine the effective-
ness of such a collusive scheme. Whether would-~be discounters are
able to offer lower prices because they are technically more
efficient than traditional dealers (in which case inhibiting
discounters' growth is inefficient), or because the discounters
have merely cut corners to take a "free ride” (in which case-
inhibiting their growth is efficient), it is not hard to see that
the inability to lower prices on desirable brand-name product
lines could raise the costs of establishing a reputation as a dis~-
counter. However, Herman's information on the U.S, fair-trade
experience (see Section VI), and the information on recent FTC RPM
cases (see Section V), reveal that RPM frequently has been
utilized independently and for short periods of time by relatively
small firms selling in structurally competitive markets, implying
that dealer collusion explanations for RPM lack generality.
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satisfied that the offending reseller would be more cooperative in
the future. Thus, a detection and punishmeﬁt mechanism, which it -
is hoped will detef price cutters, is set in place that uses_the
manufacturer (vertically) to police the RPM and stabilize the

retailers' (horizontal) collusion,l

‘The fact that retailers must coetci;the manufacturer into

"imposing RPM strongly suggests that the manufacturer is acting
differently than would be the case in the absence of a threat of
some adverse consequence for noncooperatién._ Thisahas_at least
two important implications. It implies that the retailers must
‘have the néqessary market (monopsony) power to impose their will
upon the mandfacturer. It‘alsévimplies that the manufacturer,
assumed to be attempting to maximize his profits, is forced to
accept a distribution margin that is not optimal from his perspec-
tive., The RPM-enhanced margins will not necessarily result in the
provision of special reseller services desired by the maﬁufac-

turer, but presumably will result in higher prices to final

1 as a conceptual matter, retailer-induced RPM is a plausible
hypothesis. How important this hypothesis might be for explaining
RPM today, subsequent to the repeal of fair trade and with the
circumscribed Colgate doctrine, is unknown. However, repeal of
the fair-trade statutes should have reduced the prevalence of this
variety of RPM, Without the legal sanctions of the fair-trade
laws, the ability legally to discipline detected price cutters
should be reduced. This would tend to raise the expected benefits
from such cheating (discounting) and thus tend to make collusive
arrangements featuring RPM harder to form and maintain. However,
as an historical matter, the literature contains numerous examples
where’ analysts ‘have attributed the existence of RPM to pressure
from organized dealer trade groups, rather than to manufacturers®
attempts to deal with "free-rider" problems. . Some examples are:
grocery distribution and the distribution of drugs (Palamountain,
‘op. cit.); retail druggists, liquor and jewelry dealers, -
cosmetics, optxcal supply dealers, and booksellers (Bowman, op.
cit,); groceries, drug and patent. medicines, and tobacco (Yamey,
op. cit.); and non-prescription drugs and liguor (S. C. Hollander,
"Dealer Margins Under Resale Price Maintenance," 3 Quarterly

- Review of Economics and Business, 25 (1963)). The 1979 FIC case
against the Appliance Dealers Cooperative (ADC) might have
involved a collusive scheme among retail dealers which featured
RPM. About 25 retail appliance dealers had formed ADC as a joint
buying agency. ADC then imposed RPM on the items it bought for
and sold to its member dealers. In this case, the RPM was not
imposed by the manufacturers as normally required by the
efficiency’ explanations.
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consumers, fewer units of the product sold, and lower profits for
the manufacturer.l

Collusive retailers are buyers with respect to theig;_"
manufacturer-suppliers. Therefore, under the retaiiﬁr-collusibn
hypothesis the extent to which the retailers can exercise any
bﬁyiﬁg (monopéony) power to extraét%ggncessidns (RPM) from_;he
manufacturer(s) is at issue. - Presﬁmably the collusive retaii?rs'
most potent threat is to boycott the manufacturer's product,
denying the manufacturer a channel of distributioﬁ to final
consumers.2 A manufacturer yielding to such pressure must believe
that it will be better to capitulate to the retailers' demands
than to seek altetnaiive means of distribution. A profit maximiz-
ing manufacturer-supplier would not concede to the demands of
collusive dealers, whether they are selling in limited or wide~
spread portions of the manufacturer's market, if more profitable
distribution alternatives exist.

If it would be more profitable or less costly for the
supplier_to'adjust the price (or nonprice terms of trade) to
noncollusive dealers (or potential dealers) than to concede to the
collusive dealers' demands, the supplier .rationally would be
willing to reject the dealers' demands for RPM, and entirely
forego sales through the colluding dealers®' outlets. ' For example,
collusive retaileré effectively monopolizidg distribution in
market A will not be able to extract RPM from an unwilling manu-

facturer who considers market A a trivial portion of his total

1 1f collusive resellers are unable to restrict entry or to limit
all forms of non-price competition among themselves, then any
supracompetitive collusive returns eventually will be competed
away. The resulting equilibrium price-service mix, however, will
not necessarily be socially optimal because the resale price and
margin are set collusively. Thus, the existence of some service
cdompetition among dealers, or an apparent ease of entry into
‘distribution, are not sufficient by themselves to dismiss the
possible existence of a dealers' cartel. Dealers, unable to
restrain entry or all non-price dimensions of competition, and,
therefore, unable to attain long-run excess returns, might
nevertheless find the short-run transitory gains sufficient to

justify colluding.

? The ultimate purpose of collusion is to achieve the market
position of a monopolist (or monopsonist). The analysis of this
section, therefore, could also apply to cases of retailer monopoly
(monopsony), or to situations where there are dominant retailers
in particular market areas.
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market. There is no reason in general why a manufacturer must
sell in each and every retail market area. However, the manu-

facturer's calculations of the relative profitability of his

alternatives could result in a somewhat different decision if ‘the
concessions could be isolated to dealers in market A. If conces-
siong can be- isolated, the costs of cohceding to £he dealers’
:. demands would be 1§wer than ifbthey:hfgt also be ﬁade aQailabié'to
dealers in other resale market areas. -

To support the déaler colluéion hypothesis, one must demon-
strate either that the cdlluéive retailers are able to affect a
significant portion of the manufacturer's £ota1 Saies. or that
vnanufacturer concessions,'i;e., RPM, somehow can be isolated to
dealers in limited portions of the supplier's market, and (in
either case) it should aléo be possible to demonstrate that the
supplier lacks superior Alternatives.1 This, in turn, will
requiré an analjsis of the market from the manufactﬁfér's
pofspective. |

In attempting to rejeét tﬁe retailer-gollusion hypothesis for
RPM, the characteristics éfwﬁhé price maintainéd pfoduct(s) must
&180 be considered. 1If the manufaéturer's brand is not signifi-
cantly diéfe:entiated frbm other brands, then an RPﬁ-inducéd price
increase will cause cohsumers to subsﬁitute aytelaiively lower-
bficed éompeting brand. Coliusive retailers would have little

incentive to extract RPM from manufacturers of products which are

. -2

not significantly differentiated, i.e., where the manufacéurer
does not havg some market péwer.-unless the dealers'a;é‘able to
induce RPM on_all.of mosﬁ competing brahﬁé as well. Even if it
were“pos§1bl§ for ﬁhevietaileré to obtain RPM'on all brands in a
product Cl&ss, their 1ncentives to do so would appear ﬁo be
1imitéd iargelf to situations whefé the market (as opboéed to
brand) demand is also relatively inelastic. ‘

However, if the pfoduét in queétion is differentiated enough

to have a very strong consumer franchise, the manufacturer may be

1 A full analysis should also address the question of why the
‘dealers- use their collusive monopsony power to obtain a protected
margin instead of lower prices from the supplier(s).
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able to substitute away from the collusive retailers. Noncollu-
sive retailers (if there are any) may be available and willing to
distribute a highly differentiated popular brand, and the manu-
facturer élways haskothef options for distributing the product,
e.g., by forward integration into rétailing or by direé:—;aii.
Thus, consumers may be able to substitute away from relatively
ﬁigher pfieea brands, and manufacturers away from collusive

& -
should consider whether the

retailers. A full-market analysfé
various substitution possibilities are sufficient to negate
concern with the possibility of an effective dealer cartel,
Some Testable Implications of the Theory

Placing retailers suépected 6£ collusion into any well-~
defined product market may be difficult. They may comﬁete in
well-defined geographic areas, but they will most likely carry
many products; and there may be many relevant product markets to
consider. Nevéttheless, a complete analysis ﬁust estabiiéh which
manufacturers and which products are believed to have used RPM
because of coercion by the suspected collusive retailers. Those
:broductsbﬁhbse fesale pfices have been 1nf1uehced by the collusive
retaiiefs should yield higher retail margins than the products of
suppliers ﬁhiéh the dealers have been unable to influencef' It
should be possible to determine if this is f#ctually.correct.
Furthér; suppliers of bfands with well-establishéd consumer
franchises'should be better able to resist the colluders' demands
for RP& ﬁhan suppliers of less popular brands. Theiefore, one
might Also expect an inverse télationship between thé collusively
obtéinedyfeé&le margins and brands;’mafket'power-gs proxied by
market shafes;v If the dealer collusion is limitéd to portions of
a éupplier;s total gedgraphic market, fesalé margins in the ‘
coiiﬁsive.éreas should exceed resale margins in the noncollusive
aféés.’ | |

Suppliers should be able to provide direct evidence concern-
ing whéthet there is a dealer cartél or not. If thevmanufacturer
has been coerced into imposing RPM by collusive rétailefs, the

-manufacturer would be bettgr off if the collusion were
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eliminated.l Manufacturer cooperation (testimony)., or documentary
evidence from the manufacturer's records, should be helpful in

establishing a factual basis for demonstrating the retailers'

influence, if any, in the‘manufactutér's decision to vertically

restrict prices.

In sum, it seems likély that any inference of retailer collu-
#'gion will be misplaééd if (é) collusigfbamong reseliers’capable of
affecting a subsﬁantial amount of a manufactu%er;s distribution
cannot be proven or inferred, or (b) a mechanism for isolating
manufacturer concessions to limitéd areas of ﬁﬁe manufacéurer's
market cannot be identified, and (c) the manufacturef (or ﬁis
business records) does not indicate that any dealer coercion was a
factor in the imposition of the restraint.2

(B) Manufacturer Collusion

Manufacturers also may impose RPM programsvto facilitate
collusion. In contrast with the retailer-collﬁéion hyﬁéthésis,
collusive manufacturers would nof inténtionally set resale prices
" and margins which allow their resellers more than a competitive
retufn. 'instead, the manufaétnfers are hypdthesized tb collu-

sively set noncompetitive manufacturers prices, and they use RPM

"1 This needs to be qualified somewhat. Collusive retailers may
nonetheless compete to sell the price-maintained brands by means
of nonprice competition (such as point-of -sale recommendations).
Unilateral removal of RPM on a single brand could result in the
collusive retailers merely dropping the brand, or never suggesting
or disparaging the brand to consumers. This would not likely
benefit the individual manufacturer-supplier. Thus, if RPM has
resulted from pressure by collusive retailers, and numerous )
‘competitive products. are price(mAintained,'ihdividual;suppliers
may be reluctant to implicate the ‘collusive dealers. “In:such
circumstances, it may also be undesirable to bring a vertical case
against a single manufacturer. . = .. N

2 critics of existing RPM enforcement.efforts.argue that . the
retailer-collusion hypothesis, if it is ever applicable, can be
‘dealt with as a horizontal problem and that separate vertical
sanctions are not needed. The alternative argument is that, if
prosecuting such horizontal cases.is both difficult and expensive
(perhaps because of the burdens of proving an “agreement"), and
yet there is credible evidence of effective retailer collusion,
the most efficient use of enforcement resources may require
bringing the case as a vertical matter if the elimination of the
vertical practice(s) will destabilize or unravel the horizontal
collusion. . Implicit in this view is a belief that enforcement
agencies will be able to exercise proper discretion in choosing
which cases to prosecute under such a theory.
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to facilitate the detection of destabilizing price shading

(cheating) by manufacturers.

In the absence of RPM, even if all manufacturers maintain the

collusive prices, resellers are free to determine and vary their

markups as local market conditions dictate. If some manufacturers

also cheat (i.e., discount) and some portion of ‘their price
reductions are passed through to congumere b& resellers, detecting
such cheating could be compllcated. Variable resale‘prices (and
the associated gains or losses of sales ané market shares for the
manufacturers) could be the result of resellers independently
varying theirkmargins, cheating by some collusive manufacturer(s),
or both.

RPM can eliminate part of this problem by fixing resale
prices.1 With RPM, if a manufaeturer cheats, resellers will be
unable to pass the discounts through to their customers without
deviating from the’maintained prices. Any observable deviations
from the RPM prices could destabilize the collusion by signalling
to the collusive manufacturers either_that cheating is occuring,
or that RPM prices are not being enforced effecrively.2 Even with
RPM pricesvenforced, however, manufacturers’ incentives“to,eheat
are not totally eliminated. ﬁanufacturers' discounts will allow
largervresale ﬁargins even at the maintained resale prices, and

resellers, therefore, would still have incentives to substitute in

1. The follow1ng discussion is in terms of m1n1mum resale prices
because this form of RPM appears to be the most prevalent.,
However, RPM-prices could be stipulated, or maximum resale prices
could be specified. Given particular demand schedules, how
"fixed" the quantities sold and market shares will be depends upon
the extent to which the RPM prices actually reflect transactions
prices. Unless RPM prices are stipulated, transactions prices
could differ from RPM prices. For example, with minimum resale
prlces. resellers can still charge more than the ma1nta1ned
minimum prices. Under any form of RPM the extent to which trans-
actions prices diverge from the RPM prices also depends crucially
upon the extent to which the maintained resale prices are enforced
by the manufacturers.

2 The RPM prices must, of course, be enforced to facilitate the
collusior effectivel: The analysis applies whether the resellers
are wholesalers or retallers._ However, it would seem to .apply
better to maintained retail prices because retail prlces are
(probably) easier to observe than are wholesale prices.
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favor of the discounter.l However, because the resellers cannot
4pass the discounts through to their customers without revealing

the cheater'to the other manufacturers, the gains to a manu-

facturer from discounting are limited by the RPM. Fufthermore,“
‘because RPM eliminates a source of destabilizing market share
variation, smaller variations in market shares are likely to
- “arouse suspicion that there is cheating. Thus, the RPM is
expected to increase the likelihood thai cheating will be detected
. and traced to the source, thereby reducing the incentives to cheat
.in the first place.2
_ It -is important to note that under this hypothesis RPM is a
_facilitating device because it enhances the likelihood of
detect{ng'manufacturervpricé'shading. How effectively RPM can
perform this function depends directly upon how.vigorously manu-
facturers enforce their RPM programs and discipline their
resellers. Presumably the collusive manufacturers can boycott
resellers who will not maintain prices. The more important are
_individual. resellers, or the more .widespread is reseller price
cutting, the more costly manufacturers' refusals to sell will be
for the manufacturers. However, under this hypothesis RPM is not
part of a mechanism for punishing collUsivermanufacturers who

cheat.  RPM facilitates-detection of such cheating, but it does

1 1If each retailer carried but a single brand (i.e., the case of
exclusive dealing), there would be little reason to increase pur-
‘chases from the price-cutting supplier, ‘since the retail price and
quantity are fixed. The manufacturer would therefore have little.
incentive to cheat unless the resulting higher resale margin
induced the retailer to more aggressively ®push®™ the product gen-
erating greater sales. Thus the presence of exclusive dealing and
RPM could be evidence of manufacturers' efforts to obtain retailer
~services, or it could be an additional feature of a cartel's
attempt to remove incentives to cheat. See Telser (op. cit.), for
a discussion of the numerous complications involved in cartel
maintenance.

2 Thdse»SUppliérs gainihg more than random increments in market
share will be the suspected culprits.
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not explain how the cheating manufacturer is disciplined. That

explanation must come from some other practice or mechanism.l
The first step in establishing the applicability of this

hypdthesis to ‘a specific case would be to demonstrate Ehat there

is credible evidence of manufacturer collusion. The second step

-would be to demonstrate that the RPM is facilitating the collu-

sion.2 An important aspect of thi€ hypothesis is that collusion-
is suspected among manufacturers selling products that are
sufficiently‘similar-for the manufacturers to view their ‘interests
as interdependent, i.e., they compete in the same relévant;ma;ket.
Presumably, those colluding would have to_account for a signific-
ant fraction of the relevant market; otherwise, noncollusive
manufacturers would be able to ‘expand their sales and market
shares because they could induce consumer substitution with rela-
tively lower prices. Any evidence of a significant fraction of

noncolluding firms in the market (i.e., under this hypothesis

noncollusive firms are those not using RPM) requires an explana-

tion of the barriers such firms face in expanding their market
shares. - V

Even if all existing suppliers of a particular type of
product collude, they may still be unable effectively to elevate
prices above the bompetitive level without losing substantial
sales volume. Other manufacturers (potential entrants) may be
able to undermine the collusion by shifting into the production of

substitutes for the collusively priced goods. Dealers can also

1 Because collusive manufacturers' problems of disciplining
cheaters within their own group are apparently undiminished by th:
use of RPM, if they can overcome their own "discipline"™ problem
effectively, it is not clear that RPM will actually contribute
much to the cohesion of the collusive scheme. RPM seems likely t
do 80.to the extent that it eases detection problems, but any RPM
program simultaneously introduces -enforcement problems at a
different vertical level.

2 The economics literature contalns several examples of" poss1b1e
collusxon among manufacturers which may have been facilitated by
RPM. . For example, Telser (op. tit7;J), mentions spark plugs,
enameled ironware, ‘ethyl compounds, and light bulbs. Bowman (op.
cit.), describes what may.be such a situation-in the marketing of
spark plugs and enameled ironware. A. McLaughlin, "An Economic
Analysis of Resale Price Maintenance,"” Ph.D. Dissertation,
U.C.L.A. (1979), concludes that The Bakers of Washington was
probably such a case. .
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undermine supplier collusion by offering lower-priced private
label or house brand substitutes'for the collusively-priced

products.l Finally, the dealers could undermine the cartel by

| reallocating their available shelf space away from thé-collusivéiy
priced products, If the products turn over too slowly at collu-
sive prices for. the dealers to earn an adequate return on their
_‘ginvestments in selling those products;‘ihe dealers will presumably
substitute away frqﬁ those products. A complé€te analysis of
suspected RPM~facilitated manufacturer collusion must, therefore,
explain why potential entry (by other manufacturers or by
dealers), or other possible dealer counter strategiés will not

effectively undermine the cartel.

Some Testable Implications of the Theory

Many of the opponents of RPM contgnd that the practice
facilitates a great deal of concerted action among manufacturers
that is not easily detected.2 Whether or not this concern has
been well founded in the past, if a specific use of RéM is
suspected of facilitating manuﬁgsturer”cg;lusion._economic-theory
does su§ges£ severél tests for establishing;this. First, evidence
of pricé patterns over time sﬁould ;eveal cqordinated pricidg.‘
‘Prices chafged by the suspected colluders (or their resellers)

‘ that deviate persistentiy or by large amounts from the allegedly
cbllusive'brices would tend to cast doubt on thé hypothesis that
there is effective collusion, unless. there is also evidence that

the deviates were disciplined.

1 A sudden rise in private label activity by dealers, if not
explained by other factors, could signal the existence of ‘supplier
collusion, if all the other conditions necessary for effective
collusion also exist. :

2 The extent to which this assertion is valid is unknown. RPM
opponents have alleged this during hearings on fair trade in. the
1930's, 1950's, and 1970's. The 1945 FTC report on RPM concluded
that RPM achieved via fair-trade contracts facilitated widespread
supplier collusion, and that such collusion was very difficult to
detect. The Justice Department of that era took the same position
as the FTC. However, many supporters of RPM have just as con- ‘
sistently argued that RPM does not support collusion but instead
promotes efficiency in distribution. It is safe to say that thiec
issue is still unresolved. ‘ ‘
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If there is collusive pricing, there should be some evidence
of excess returns to the colluding manufacturers.l Theory
suggests' a profitability test for distinguishing between manu-
facturer collusion and efficiency explanations for‘RPMMEE"prbfits

can be measured corfectly conceptually and all‘factors affecting

"profits other than RPM can be held constant. If all manufacturer

x5 : . ,
in a market collude and impose RPM at the same time, and if they

are equally efficient and capital intensive and none cheat, they

‘should have equal and relatively high profitability. Unfortu-

nately, the same result would follow in the short run if RPM had
been used competitively for efficiency reasons. But, if some
collusi#e manufacturers cheat by shading the colluSive price,
according to cartel theory, the cheater's profits should exceed
those of.noncheaters because the cheater benefits from the output
restrictions of the noncheating firms, and from the resulting
supracompetitive prices.

If there are firms in the market that either have ne§gr usec
RPM or that have discontinued the practice, then they are
analbgéus to "cheaters® and (all else'being equali’their érofit-
ability should exceed the.profitability of the collusi#e manu-
facturers using RPM, However, if the manufacturers»imposed RPM
noncollusively for'efficiéncy reasons, then those ‘using RPM shou:
be more profitable than those who do not, and those who first
imposed RPM should be relatively more- profitable than those who
subsequently adopted the practice. Thus, if‘all.the requisite
evidence can be assembled, it is possible to use profitability t«
distinguish between the supplier collusion hypothesis and the

efficiencies hypotheses for RPM, 2

1 Using profitability to infer the existence of collusion ‘entai
all of the problems inherent in measuring and interpreting
profitability data and presupposes that any excess returns have
not been competed away through nonprice forms of competition.

2 The profitability prediction of the efficiencies hypotheses
{that those suppliers using RPM will be more profitable than tho

* without RPM) is also consistent with the retailer-collusion

hypethesis., If retailers collude effectively they might be able
to disadvantage suppliers that will not impose RPM while favorin
cooperative suppliers. i
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KC) Life Cycles and Marketing Inertia or Mistakes

Another explahation of possible welfare-diminishing effects
caused by RPM relates to manufacturers' adopting or persisting in
nonma#imizing strategies for the distribution .of their.prc'd_trtts.1
In contrast to the collusive hypotheses, this hypothesis applies

to the conduct of single firms and derives largely from risk-

- averse behavior and inertia on the pamt:of manufacturers. 1In this-

analysis, a product which can be sold most effectively in one way

during an early stage of its life cycle. (for example, through

.traditional department stores with RPM to protect these outlets

from competition with discounters) may at a later stage of its
life cycle be s0ld most effectively in. another way.2 Manu-

facturers, however,,becauée they have been doing reasonably well

1 This section will describe and evaluate hypotheses principally
attributable to Robert Steiner, formerly FTC staff economist in
the Division of Consumer Protection of the Bureau of Economics.’
See Robert L. Steiner, "Vertical Restraints and Economic

‘Efficiency," FTC Bureau of Economics Working Paper, Number 66,

June 1982,

2 Presumably the hypothesis could also apply to a distribution
and marketing strategy which- was nonmaximizing at its inception.
For example, a firm with a dual distribution system could impose
RPM to prdtect. the margins of company-owned retail stores from
competition with independent retailers. If the independent
retailers are more efficient, but the manufacturing division and
the retailing division are each profit centers, intra-company
conflict could result in a suboptimal decision to protect the
company-owned retail outlets with RPM, i.e., the company could
make a nonmaximizing mistake. .Or, a nonmaximizing mistake could
result from incompatible incentive structures of principal and-
agent. For example, a supplier would rationally refuse a local
dealer's demand for RPM if it could more profitably adjust the

. terms. of trade somewhat and move the goods elsewhere through other

dealer's without RPM. However, individual sales agents could be
adversely affected if the.supplier's adjustments are not confined
to a particular sales territory. Thus, a sales agent might con-
ceed to local dealer pressure for RPM to avoid losing local sales
commissions even though doing so is not optimal for the .
manufacturer supplier. A principal's failure to properly monitor.
and discipline its sales agents could ‘result -in suboptimal market-
ing decisions. However, the analysis of marketing "mistakes"
generally relies on a life-cycle concept in which once-beneficial
distributional policies outlive their competitive usefulness, but
manufacturers fail to make the appropriate adjustments. . For
example, department stores at one time may have provided point-
of -sale demonstration services which efficiently enhanced demand
for a product and were useful to consumers unfamiliar with the
product and/or the manufacturer. With .increased public recogni-
tion of the brand name, or experience with the product, advertis-
ing could eventually become a more effective marketing method than
in-store services. The Congressional Record of July 21, 1975 (at
page 23659), reports that when Corning Glass Works abandoned its
fair-trade program the company found that it "had met the enemy,
and it was itself." Other manufacturers such as General Electric,
‘ {footnote continued)
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with their existing distributional policies, may be reluctant to
change them, either because they are overly risk averse, because
they tend to underestimate the long-run price elasticity of demand
for their products, and/or because they mistakenly»succumh.uq
preésure from. their traditional dealers.

This hypothesis is most likely to apply in cases where,
through experience with the manufacgurer's éroquct, consumers have
developed firmly established expectations Pf the product's »
quality. If the product haslnot established a strong consumer
franchise of its own, RPM may be an effective way to insure
adequate distribution or to obtain dealer services.l . However,
once a product has developed a strong consumer franchise of its
own, it may no longer be in the manufacturer's or the consumer's
best interest to continue protecting resellers' margins with RPM
to induce them to “sell” the'prqduct.2 Manufacturers who persist
in their old practices may noﬁ'be méximizing their profits.

If the RPM has become 1neffective’or obsolete as a marketing
tool, then the manufacturer and consumers have the same interests
1nvlower1ng resale margins.‘ If the manufacturer has under-
estimated the elasticity of demand for his product or mlstakenly
succumbed to pressure from ﬁraditiuna;>uea1ers, by removing RPM
and allowing the product to be sold:turough discuuntgts, the
manufacturer's sales and profits will inc;ease. Becuu$e consumers
already are familia; with the groduct'é attributes, when the
(obsolete) RPM is discontinued;'evén'if the more traaitional out -
legs Qrgputhe product beéause:thgy_até rélUctang or unable to

compete with the discounters on a price basis, the additional

(footnote continues)

Sheaffer Pens, Lionel, and Kodak also found that. their sales and
profits increased when they abandoned RPM on well-known items.
See S. M. Lee, "Problems of Resale Price- Maintenance," 23 Journal
of Market1ng 274 (January 1959). " Whether or not these firms had
made mistakes and persisted in using RPM for longer than was

.optimal remains an open questlon.

1 Efficiency explanations for RPM are discussed in Section IV
below.

2 1, G Telser (op. cit.), discusses the life~cycle feature at
page 95.
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sales through disqounters at lower prices will more than compen-
sate for such losses. Consumers will benefit because they will
get a produét of known_duélity at a lowef price.l ’
An éxample may be helpful. Suppose a manufacturer i:;:}ally
believed (correctly) that it was impoftant to distribute a new,
ﬁigh-guality product through the types of outlets that have
. #invested in and cultivated reputations® for trading inﬂhigh-qugiity
merchandise. Availability in such outlets is viewed by consumers
‘as a guarantee that the préduct‘is indee¢ of high quality, because
consumers do not believe that the store yould let its reputation
be harmed by offering the public shoddy merchandise., At some
point, the manufacturer's brand name may be able to replace the
type of outlet as a quality guarantee to consumers. This could
happen as consumers through experience come to believe that the
brand name itself signals quality. Consumers may'theh feel that
the manufactprer has too much invested in the brand name to risk
it by débasing the product's quality. The type of outlet in which
the product is distributed will have become irtelevant tg,the
manufactqrer and consumers bécause quality guarantees now inhere
in thé manufacturer's trademark. The manufacturer .will sacrifice
éales and profits by failing to adjust its distribution system to
accord ﬁith consumers"qltered perceptions of a product's quality.
If the change_can be imposed-~for example, through governmental
intervention--theré will be no incentives for the manufacturer to
debase quality as in a “free rider" hypothesis, because ‘the manu-
facturer will be made better off as a result of the

intervention.?

1 Recent FTC action against Levi Strauss which led to removal of
RPM on Levi's established brand name jeans was apparently followed
by rising revenues, profits, and stock value as consumer prices
fell. See, Sharon Oster, "The FTC v. Levi Strauss: An Analysis
of the Economic Issues,"™ March 1982. William A. McEachern and

A. A. Romeo, "Vertical Restraints in the Audio Components
Industry: An Economic Analysis of FTC Intervention,” adopt the
mistakes explanation for the use of RPM in low-end audio
components. This study and Oster's study were part of a vertical
restraint cases impact evaluation project funded by the FTC, and
are discussed in more detail in Section VI. .

2 Free/riders will be discussed in section IV.
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Two additional benefits are possible as a result of inter-
vention to correct a manufacturer's mistaken use of an obsolete

vertical restraint. First, as the price of the product in

question falls after removal of RPM, the prices of ‘competitive
products might also decline, i.e., interbrand price competition
could be stimulated. Consumers would benefit from these lower
prices as well.l HoWeVer,bunlesstﬁé other products had been
priced noncompetitively, their prices could not fall in the long
run unless the price declines resulﬁ from chéhges in the products
consistent with attaining a lower price equilibtium. .Second,
after removal of the RPM, discounters could benefit directly from
the  status or goodwill associated with carrying the previously
price-maintained product(s). The availabilitykof'previously
pricé-maintained high quality branded goods atbdiscbunt outlets

might even have demonstration or spillover effects which could

result in a major shift in consumer attitudes and purchasing

behavior. 2

Implications of the Theory for ?ublic‘Policx

These possibilities raise a host of interesting duestions of

-public poiicy concern. First, however, it must be emphasized that

the welfare-diminishing potential associated with this hypothesis
can only apply to broducts that have develdped a strong consumer
franchise. Otherwise, if the manufacturer removes ﬁPM and loses
distribution in the traditional outlets due to price competition
with discounters, there mayvnot be'enodgh residual demand even at
the lower prices to leave the manufacturer ét least és well off as
before. This could be the result if the manufacturer were not in
fact mistaken and one of the aiternative (efficiencies) hypotheses

(discussed in section IV) is applicable. This clearly limits the

1 see the discussion of the study of the effects of repealing the
fair-trade laws in Rhode Island (in Section VI below) for evidence
that the removal of RPM on -certain products had no effect on the

"prices of products which were not price maintained.

2 Implicit ‘in this view is that at some point in the product life
cycle discounters become more efficient distributors than tradi-
tional resellers because consumers no longer attach significant
value to the mix of price and services offered by the

traditibnal outlets.
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potential applicability of this hypothesis to a subset of all
consumer goods. How to define this subset appears to defy
generalization, apparently requiring a full analysis of the
particulars of specific products. ) R
Second,‘and probably more important, however, is the presump -
tion that manufacturers do not know how to choose the distribu-
étioﬁaiEétratégy'which is in their an,Qgst intefestg. Implicit- in
“the misﬁake hypothesis is the idea tﬂatygoverwental enforcement
agencies can determine a better marketing strategy for the manu-
facturer than he can choose fér’himself, given‘his.riskvprefér—
ences. Action on the basis of this hypothesis clearly places the
manufacturer}in a posiﬁion of beind forced»by government to adopt
a strategy the manufacturer beliéves to be»excessivelytr;isky.1
Third, the éfféét of intervention under this‘theorytupon the
reputation of discounters appears to rely upoﬁ an idea analytic-
ally similar to the concept that advertising can create a barrier
to entry. The goodwill and other reputation advantages which
ﬁraditional outlets enjoy relative to discounters were developed
at some cost,.énd discounters can also develop,reputations of
ﬁheir own aﬁysomevcost. The fact that discounters have to incur
costs to establish quality reputations does not automatically
translate into entry or expansion barriérs any more than having to
advertise a product'means én advertising barrier to entry exists.
The tesoufceé needed to éstabliéh a reputation might be simply a
necessary capital cost of entering into a éatticular segment of
the consuméf-goods induétry. High capital costs, howevg;,_are not
generally thoﬁght'by.econémists to constitutg entry‘bgtriers of
pubiic poliéy concerﬁ, though’they ﬁay well limit the number of

potential entrants. In order to establish a concern, one needs to

1 Manufacturers may very well pursue policies which do not
produce maximum profits, i.e., they can make mistakes. If they
are in fact mistaken, then governmental correction of those
mistakes could benefit both manufacturers and consumers. However,
while an obsolete RPM program may diminish consumer welfare (in
which case eliminating it will be beneficial), it may not be
obsolete and could have efficiency justifications (in which case
eliminating it will do unintended harm). As a policy matter,
enforcement agencies shotld decide explicitly whether they are
willing to intervene on a theory which presupposes that they can
judge superior marketing strategies better than a manufacturer.
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extend the analysis to include explanations of capital market
failures, extra risk to entrantsl which may be thé result of
incumbeﬁt firms"' beh#vior, predation; first -mover advantages, or
some other feature capable of creating cost asymmetries—between
the discounters who want to cultivate a quaiity reputation and
their more traditional competitors. )

Under the mistakes hypothesisf the competitive *barrier® con-
fronting discounters.is their inability to get enough established
brands to develop a quality reputation because hanufacturers
refuse to sell to discounters due to inertia and/or poor judgmént.
For manufacturer mistakes to seriously reduce consumer welfare,by
inhibiting the gréwth of more efficient distributors, the affectec
products must be‘quite important to the would-be discounters.
Thus, the mistakes either-must be committed simultaneously by
riumerous suppliers, or by the supplier of a single dominant brand
which typically is vended through narrow-line outlets. Otherwise,
market forcés should induce at least some profit-maximizing
suppliers to sell to the discounters even if others (mistakenly)
refuse to ‘do so, thus reducing any Velfare;diminishing potential
of supplier mistakes.

A Digression _on Monopsony

_ However, a variant in Steiner's hypothesis suggests that RPM
also may diminish welfare by retarding tné émergence and growth of
more efficient types of distributors, even when manufacturers do
not make mistakes. Under this scenario, advances in the effici-

ency of distribution can be retarded as léng as conventional high-

‘cost distributors greatly outnumber their more efficient

distributor éompetitors. When the hew. more efficient distribu-

‘tors are relatively small, manufacturers make the privately

rational (correct) decision not to sell to them, because by doing
so they may risk losing a larger account(s), i.e., the traditiona:
distributor(s) may drop the manufacturer's product(s). - The

manufacturer does not make a mistake, and the traditional

1 piscounters who wish to enhance their images to compete with
the traditiodnal outlets can be viewed as new entrants into that
segment of the retail market.
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tetailers may even provide distributional services valuable to the
manufacturer and consumers. Yet, from a social (rather than

private) perspective, widespread use of RPM could inhibit the

growth of the more efficient distributors, thus perpetuating a

high-cost form of distribﬁtion and diminishing social welfare.

However, this result follows in only two situations. The
e

"7 first involves dealer collusion. There the suppliers make the

cbfrect profit-maximizing decision to concede to the dealers'
demands for RPM; but welfare is reduced because the dealers are
coliudidg. Thevsecond situaiion'reQuires:dealér monopsony in a
significant numper'of the supplief's local resaie'm&rkets. If
most resale markets are characterized by dominant dealers
(monopsénists) who'iﬁdependently demand RPM from suppliers, then
privately ratioﬁal supplier decisions to use RPM to protect the
monopsonists' margins could be detrimental without acﬁual dealer
collusion. 1In both of these situations the RPM facilitates the
maintenance of monopsony.power.

As a factual mattér, many brand names currently are available
to discodnters, but apparently restrictions are also frequently
placed upon the discounters as a condition of obtaining the
brands.l For example, many discount retailers can get brand-name
merchandise only by agreeing to locate some distance away from
traditional "full-price" outlets carrying simil@r brands, and/or
by agreeing not to advertise brand names and prices too agres-
sively. While restrictions on discounters of this sort could be
symptomatic of a'manufaCturer's attempt to placate high cost
resellers or to discriminate, they could also reflect an efficient
equilibrium in an imperfectly competitive market in which '
suppliers are able to minimize, but not eliminate, free-rider
distribdtional_p:qblqms which might arisg'largely'beéguég of the
diffetentkmgrkéting étraﬁégies dglibetatéiy adopted by various

resellers. In any case, the more widely available are brand-name

1 gee, for example, Isadore Barmash, “How They're Selling Name
Brands Off-Price," Stores, March 1981, pp. 9-14. Barmash
discusses the marketing strategies of several successful “upscale”
discounters. ' ‘
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items to discounters, the less likely is any single manufacturer's
nonmaximizing distributional choice (mistake) to affect dis-
counters' reputations adversely and/or diminish social welfare,l

Summary ) —

In this -section we have discussed two theories of how RPM

might facilitate horizontal collusion and result‘in anti-

competitive effgéts, and one whi¢h¢§uggests that RPM can dgmihish
consumer welfare when manufacturéts fail to adoét profit-
maximizing distributional strategies. 1In Section 111, wé will
discuss two theories of RPM which yield ambiguous preaictions of
the welfare effects of RPM. Then in section IV we will end the
survey of the various theories of RPM with a discussion of three

economic theofies which explain how RPM can promote distributional

efficiency and bhe procompetitive.

1 1f there is a policy decision to attempt to enhance consumer
welfare by bringing cases which may raise the reputation of
discounters, a number of simultaneous suits could be necessary.
If only one case at a time is brought, and ‘unrestricted avail-
ability of several brand names is needed to improve discounters'
reputations, the chances are much greater of unintentionally
harming the first manufacturer without corresponding consumer
benefit. This same point was raised under the retailer-collusion
hypothecs:s. Intervention focusing upon manufacturers, but
designed to affect retailers' ability to collude, could be
counterproductive if limited to a suit agaznst an individual
manufacturer.
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III. EXPLANATIONS FOR VERTICAL PRICE RESTRAINTS WITH AMBIGUOUS
WELFARE EFFECTS -

(A) Price Discrimination

RPM could be a feature of a manufacturer's attempt to price-

discriminate. For price discrimination to be_ptofitabie to the
manufacturer, there must exist two or more distinct classes of
customers with different price elasticities of demand for the
"gtoduct.vand those customers receivingvgiiatively lower prices -
.must be prevented from diverting or reselling the product to the
other group or groups.i For example, suppose-a manufacturer sells
a product directly to both individual consumers and large
industrial customers. If the manufacturer: sells to the industrial
customers at relatively lower prices (because their demand is
relatively more elastic), they must be prevented frbm»reSelling
the product to indiviﬁuals at prices which undercut the manu-
facturer's price. By imposihg a minimum (or stipulated) resale
price on the industrial customers which equals or exceeds the
manufacturer's price to individual consumers, the manufacturer
attempts to insure that his relatively high price will not be
undercut by the industrial buyers. However, even with RPM the
.industrial huyers would still have profit incentives to divert
their,purchases to individual consumers if profits can be earned
‘by resellinglat (or_neaf) the maintained price. Although
individual consumers would have 1itt1e‘incenti¢é to prefer
purchasing either from the manufacturer or the diverters, since
both charge.at least the maintained price, RPM by itself may not

.be able adequately to prevent diversion of the product.

1 A dual distribution system is a familiar example where a manu-
facturer may have two distinct types of customers. 1In a typical
dual distribution situation, the manufacturer sells directly to
one group of consumers who are unlikely to resell the product (for
example, final consumers through manufacturer-owned retail out-
lets), and to another group of buyers who are expected to resell
the product (for example, other retailers who sell from their own
outlets to final consumers). However, a dual distribution system
is not necessary to support the hypothesis discussed here. All
that is required is that there be consumer groups with different
price elasticities of demand. The RPM is used to help prevent
those consumers who have more elastic demand, and are charged
lower prices, from diverting their purchases to the other con-
sumers at prices which arbitrage the manufacturer's discriminatory
prices.
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. To demonstrate that RPM is a part of a manufacturer's price-
discrimination scheme, one must be able to show that there are two
or more distinct and separable types of consumers with differing
demand elasticities. Price discrimination would be bolStéred as
an explanation for the existence of RPM if additional restrictions
on reselling and/or manufacturer efforts to police and discipline
reselling also arefpresent.l' For:éf%mple, a manufacturer ‘could )
require dealers to agree to explicit contractual restrictions on
reselling to certain classes of customers. These restrictions,
also designed to prevent diversions, wopld augment any protection
of the price-ﬂiscriminating scheme afforded by RPM, 2

. Ariother form of economic discrimination exists when different
customers who can be serviced only by incurring different levels
of»transactions costs are charged the same price. RPM can contri-
bute ‘to this type of discrimination because not all consumers will
necessarily require the same amount of dealer selling effort.to
make a purchase, although with RPM all will pay the same price.

In addition, RPM could be found together with other vertical

restrictions with similar effects. For example, territorial

restrictions coupled with RPM could facilitate this form of dis-
crimination by inducing distributors to cultivate their territo-
ries intensively ahdfpossibly'incur higher costs in selling to
small or remote customers. The territorial.restrictions are
supposed to keep the various distributors from selling outside of
their own selling areas and thereby taking a free ride on other

dealers' seliing efforts. -Without RPM, even if all dealers stay

1l gee Ward S. Bowman, Jr., "The Prerequisites and Effects of -
Resale Price Maintenance," 22 University of Chicago Law Review,
825 (Summer 1955),.for a discussion of General Electric Company's
attempt to price-discriminate in the sale of light bulbs to
industrial and domestic: buyers which included an RPM program.
Telser (op. cit.), however, found a manufacturers' cartel theory a
more valid explanation for the use of RPM in this instance..

2 R, Caves (op. cit.) discusses cases in which price discrimina-
tion involving the use of RPM to keep distributors and manu-
facturers from competing for sales to selected accounts may have
been present, i.e., in the markets for mechanic's tools (Snap-On
Tools Corp. v. FTC, 321 F.2nd 825 [1963]), trucks, (White Motor v.
U.S., 372 U.S. 253 [1963)), and drugs (U.S. v. Parke, Davis and
CTo., 362 U.S. 29 [1960]). Passenger automobiles could be another
example, see L. J. White, The Automobile Industry Since 1945
(Harvard University Press, 1971).
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within their designated selling areas, discounting by a dealer can
still create free-rider problems for other dealers and the
supplier if.consumérs are very mobile. RPM might complement the
nonprice restraints by reducing customers' incentives to shop N
across territories for better prices. Thus, RPM and territorial
resttaints-céuld be associated either with efficiently obtaining
dealer selling effort or with dlscr1mihftxon.1

The welfare consequences of systematic price discrimination
are ‘theoretically ambiguous. -Dépending upon the shabes;of the
demand curves of the separable consumer groups, price discrimina-
tion can either have no efféct upon'the~quantity‘séld,‘décréase
it, or increase it toward the competitive level.2 Recause it is
difficult ih practice to determine accurately the shapes of
particular demand functions, it is difficult to be ‘certain how
price discrimination will affect quantity sold. However, “for
price discrimination to increase welfare it is necessary for the
quantity sold to increase. If quéntity sold increases suffici-
ently to increase total surplus, and if those discriminated
against do not fully offset the gains in total surplus by expend-
ing a comparable amount of real resources a;tempting to avoid the
discrimination, then price discrimination will increase welfare.3

(B) Relational Governance and Bilateral Monopoly

Contracts govern economic relations and facilitate market
exchange, whereas factors which raise the costs of contracting
inhibit’market exchanée.. A commonly recognized impediment to
contracting arises when economic agents with ongoing’exchange

_relations can profitably engagé in short run opportunistic

1 gee caves (ibid.), at pp. 18-19, and 22, for a discussion of
discrimination involving dlfferent selling costs not reflected in
~different: pr1ces.

2 If demand curves are stralght lines, prlce discrimination will
not affect quant1ty sold,: However, welfare as measured by total .
surplus will fall, ) )

3 Equity issues are also raised by price discrimination; since
some purchasers may pay higher (and some lower) prices compared to
‘a nondiscriminatory 51ngle—pr1ce situation, but economists'
standard welfare measures ignore equity issues. See F. M.
Scherer, Industrial Market Structure and Economic: Performance, 2nd
edition ¢(Chicago: Rand McNally, 1980), ch. II, for a general
discussion of the welfare effects of price discrimination.
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behavior at the expense of the other. There are numerous market
solutions.to opportunistic behavior ranging from nonintegrated
impersonal spot-market transactions to-full vertical integration
where exchange is. internalized. T

However, some of the.cont}actual devices which might be used
to 1limit opportunism and reduce contracting costs are prohibited
as per se violations of the law (RPM” and tying), and others-may be
prohibited depending upon the circumstances (nonprice vertical
restraints such as territorial restrictions, exclusive dealing,
etc.). Although profit maximizing firms subject to a legal
constraint prohibiting the use 6f particular contractual devices
still will select the most privately efficient organizational
form, because of the legal constraint the firms may adapt their
contractual arrangements to accomplish the same objective legally,
but at higher costs than otherwise would be the case. Unless the
potentially increased costs of contracting caused by the legal
constraint are offset by (at least) comparable benefits, the
firms' adaptive choices will be socially inefficient.l

;Reducing'the Incentives to Behave Opportunistically

There are a variety of ways in which vertical restraints
including RPM can be bundled together contractually to harmonize
the pdtentially di§ergent interests of upstream and downstream
firms. Suppose, for example, that downstream dealers can effec-
tively cultivate consumer goodwill for a supplier's product by
aggressively promoting the brand to consumers. The supplier and
the dealers potentially w;ll be able to share an intangible ‘asset,

consumers * goodwill for the supplier's brand, which will'derive

1 pPor example, suppose that vertical integration is a more costly
(imperfect) substitute for contractual integration involving. RPM
and nonprice restraints. If RPM is .legally proscribed, the.
optimal decision for the firm may then be to integrate vertically.
This decision will presumably be profit maximizing for the firm,
but only because the legal constraint has raised the cost of
integrating contractually. Unless the elevated contracting costs
are offset by some other benefits, such as deterring the use of
RPM to facilitate cartels or discrimination, the overall effects
of the legal constraint will be detrimental. Unfortunately, we do
not have any good empirical measures of the relative efficiencies
or costs of the various possible combinations of vertical
restraints. : ;
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its value from the investments of both, and which may yield quasi-
rents over time to both.l However, the ;ime horizons, discount
.rates, and Fhe objective functions of the supplier and dealers
could differ.2 Even though discounting, for»example,~migﬁ€_3n~;
balance harm the supplier by disrupting the supplier's relations

~with other promoting dealers (as in free-rider‘situations). a

. «.dealer might nevertheless find it. prrvﬁtely profitable to risk™

termination and slash prices on the supplier's brand as.a short-
run promotional device to draw.consumer traffic and build goodwill
for the dealer. Or, the supplier could behave opportunistically
toward the promoting dealer(s) by allowing discounters to cut
prices on the brand before the promoting-dealers have recouped
their original investments in building goodwill for the brand.
RPM and non;price vertical restraints can be used to reduce
the incentives for either supplier or dealer to behave oppor-
tunistically. By agreeing to enforce RPM, the supplier can
assuage the dealers' fears. that the supplier will allow dis-
counters to free-ride upon dealer investments in bpilding‘the
brand's goodwill. ImpliciteorAexplicitlsupplier contractual

commitments to protect deaier hargihé,with,RPM (perhaps bolstered

1 Ppor definitions of terms and a general discussion of contract-
ing problems see B. Klein, R. G. Crawford, and A. Alchian,
“Vertical Integratxon, Approprxable Quasi=-Rents, . and the
Competitive Contracting Process," 21 Journal .of Law_and Economics,
297 (October 1978); B. Klein and K. B, Leffler, "The Role of
‘Market Forces in Assuring Contractual Performance,” 89 Journal of
Political Economy, 615 (1981);: ,and ‘see R. E, Caves' (op. cit.
jaIacussion at pp. 3-6 of the ongoing contractual nature of
" supplier-dealer relations, intangible assets and approprlable
quasi-rents. : , , .

2 Ppor example. most retailers handle the products. of many
suppliers. A retailer's profits will depend upon the pricing and
promotional policies for all its products. The optimal solution
for a retailer will depend upon the jointness of demand for the
various products offered, and on the jointness in the retailer's
capacity to promote the products. Retailer efforts to promote the
sales of one product could reduce the retailer's overall profits
because of interdependencies with other products offered for sale.
See R.E. Caves (op. cit.), at pp. 7-8, for a discussion of how
jointness in consumer demand and retailer services can create
‘some 'scope for supplxer-dealer bargaining.
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by provisions for markdown allowances) could be a means of
making such supplier assurances credible.l

The'supplier'will also want the dealers to make credible
commitments not to behave opportunistically. The'sppplie;»mﬁght
insist upon dealer acceptance of territorial restrictions and
short termination notices. The territorial area provisions will
insulate the dealers from intrabrand%competigion, and thus  _
increase the dealers' incentive to promote’the product. The
supplier's ability to impose losses by terminating dealers, or
altering their territories, serves to discoutage‘bpportunistic
dealer behavior. Thus, vertical restraints including‘RPM can
facilitate contracting by providing a means by which each
contracting party can demonstrate its commitment to the other.2

There is currently no_well developed theoretical literature
which makes ‘strong predictions of which restraints will be found
bundled together for different products under varying economic

circumstances. It seems quite reasonable to expect that there

1 A markdown allowance is a device (common in the apparel ‘
industry) by which a supplier can guarantee vendors a particular
resale margin, and could be a means to implement RPM., If ‘the
vendor has to cut price to sell a supplier's brand, the supplier
will pay the vendor a markdown allowance (either directly with
cash, or by credits on future purchases) so that the agreed upon
resale margin will be realized. Such allowances can (among other

‘things) be a means for suppliers and dealers to share risks on

products with uncertain demand. They can also be useful in
discouraging suppliers from allowing free-riding upon those
dealer's that promote the brand. The markdown allowances reduce
the supplier's incentive to sell to discounters (or not to enforce
RPM) because any discounter-induced price competition with full-
service dealers will cause payment of the allowances to.increase.
The markdown ‘allowances thus help assure the dealers that the

supplier‘'s commitment ‘to maintain resale margins is credible.

Markdown allowances might also serve as a means of direct .payment
to dealers for services rendered. The markdown allowances,
therefore, could be the equivalent of a performance-allowance .
alternative to RPM. A supplier who wants its product sold through
both high and low service 8ealers could use markdown allowances to
compensate the servicing dealers for the costs of their services,
while allowing price competition among all the dealers. As long
as the high service dealers are as efficient as the low service
dealers in ‘other respects, the allowances (like RPM) will '
eliminate any free-rider problems. :

2 For a general discussion of contracting problems related to
opportunism or "hold-ups® see B. Klein, R. G. Crawford, and A. A.
Alchian; and B. Klein and K. B, Leffler (op. cit.). For related
discussions see Oliver E. Williamson, "Transaction Cost Economics:
The Governance of Contractual Relations,” 22 Journal of Law and

" Economics, 233 (October 1979); and B. Klein, "Transaction Cost

Determinants of ‘'Unfair' Contractual Arrangements,"” 70 American
Economic Review, 356 (May 1980).
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will be many different bundles of restictions found in practice,
and that they will differ by product} by upstream and downstream
market characteristics, by the relative bargéining skills of
upstream and downstream firms, as well as hy the idiosync;g:ic‘_
personalities of the bargaining parties. It is important, there-
- fore, to recognize that in any particular case it is likely to be
the bundle of restraints (and perhaps other contractual arrange-
ments or devices) which represents the solution to a vertical
“problem," and that the solution will refleCt’hoth economic and
individual considerations. The legal distinction between price
and nonprice vertical restrictions notwithstanding, the competi-
‘tive effects of a bundle of vertical restrictions will not auto-
matically be‘uhdesirable (from an efficiency perspective) merely
because the bundle contains a price restraint.l

Eliminafing Successive Monopoly Markups in Bilateral Monopoly
Situations

In bilateral monopoly situations the profit maximizing
interests of suppliers and distributors can also diverge because
of thekisuccessiye monopoly"” nature Qf their relationship. When
bbth supplier and dealer have the market power to raise price
above marginal costs, they will fail to maximize joint profits if

~they individually attempt to charge monopoly prices, and a Pareto
superior solution will exist.? To see this, consider that for any
given consumer demand curve for a product, profits are maximized

by equating the marginal costs of production and distribution with

the marginal revenues associated with the consumers' demand

1 Virtually all nonprice vertical restrictions have an indirect
effect upon price. If the courts choose incorrectly to view the
indirect price effect as the primary reason for the nonprice
restraints, they could characterize these restraints as sham
devices for achieving RPM. In the extreme, misclassification
errors of this sort could have the effect of making all vertical
restraints per se illegal, not because of demonstrable anticompe-=
titive effects, but rather because of the choice of a particular
label, thus compounding any efficiency losses attributable to the
legal standard of per se illegality for explicit vertical price
restraints.

2 -pareto superior means that at least someone can be made better
off without anyone being made worse off. Pareto optimal
solutions are those where no one can be made better off without
making someone worse off. .
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cu:ve.1 However, if the supplier's price to the déalers includes
a markup over the marginal cost of production, the dealers will
view the supplier's price as part of their marginal costs. If the
dealérs then equate the marginal revenue under the -consumers"
demand curve (which they face)’with the dealers' marginal costs,
joiﬁt profits from productidn and distribution will not be
maximized because the dealers' mafd?hal costs will exceed the
marginal costs of production and distribution by the supplier's
markup over marginal production costs.

‘The successive monopoly'problem can be solved in several
ways. One way is to allow the supplier to iﬁpose stipulated or
maximum resale prices-upon‘dealgrs just sufficient to cover
marginal distribution costs.2 ‘Alternatively, the supplier could
sell to the dealers at marginal production costs, and the dealers
then could equate marbinal prodﬁcﬁion and distribution costs with
marginal revenues under the consumers®' demand curve, thus m?ximiz-
ing joint profits. Any additional profits gained by eliminating
the successive mondpoly markups, and moving to the joint profit
maximizing price and output, can be shared by the supplier and
dealers. '

_The actual distribution of the incremental profits is inde-~
terminate, and wiil depend upon the relative bargaining power and
skills of the upstream and downstream firmé. Consequently, - one
should also expect to find some mechanism for distributing the

incremental profits between the firms when the use of the

‘restraints was motivated by bilateral monopoly, i.e., the

1 1t is assumed here that there are only production and distri-
bution costs, and that the consumers' demand curve is fixed.

2 Or the supplier could impose minimum sales quotas upon dealers

to insure that reszle prices do not rise above marginal
distribution costs.
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restraints might be bundled and might include an extraction or
distribution mechanism,l

Welfare Implications

If one makes normal assumptions about the shapes of demand .

and cost curves, vertical restraints which either contribu;e to

eliminating successive monopoly markups, or which reduce contract-
ing‘casfs, Qiii result in an increase'¥g>tota1‘surplus, and thus
an increase in this common welfare séandérd.z This is true even
under circumsténées where, because of vertiéal‘restraints, the
sﬁpplier and dealers jointly create rents or prdfits'by shifting
the demand curve out while simultaneously méking it less elastic.3
Although joint profits and (perhaps) price wi11>increase, consumer

surplus and total surplus (and, therefore, welfare) also will

increase. 4

1 For example, suppose a supplier with market power sells at
marginal cost to distributors who in turn charge consumers’' the:
profit maximizing price and collect the profits. The supplier
will insist on some type of sharing arrangements which will leave
the supplier at least as well off as it would be otherwise.
Devices which could be used to share the profits include lump-sum
fees to become a distributor, requirements that the distributors
purchase certain inputs from the supplier, per unit royalties paid
to the supplier, etc. The fact that RPM could be among such a
bundle of vertical restraints also raises the question of how the
bundle will be viewed legally. If RPM exists with other vertical
restraints, narrowly focusing upon RPM is unlikely to.lead to a
clear understanding of the purpose of the restraints or their net
effects. See Caves' (op. cit.) discussion of the interdependence
of various vertical restraints in achieving particular objectives,
especially pp. 21-23 and 28-31. ' ‘

2 For a discussion of consumer surplus and: total ‘surplus’
measures of welfare see, Robert D. Willig, "Consumer's Surplus
Without Apology,” 66 American Economic Review, 589 (September
1976); and A.C. Harberger, "Three Basic Postulates: for Applied
Welfare Economics: An Interpretive Essay,” 9 Journal of Economic

Literature, 785 (September 1971).

3 1f interbrand competition is strong, the extent to which a
brand's price. can be elevated over the prices of competitive
brands will tend to be constrained to the value that consumers
place upon the brand's perceived unique qualities. The higher
product price which might accompany the vertical restraints will
reflect both compensation for the provision of promotional :
services, and superiority rents if a product is perceived by
consumers to be better than competitive brands. With effective
interbrand competition there are no true monopoly profits.

4 For an interesting recent theoretical treatment of RPM which
considers the welfare effects of RPM in a world of imperfect
information see, G. F. Mathewson and R. A. Winter, "The Incentives
for Resale Price Maintenance Under Imperfect Information," XXI(3)
Economic Inguiry, 337 (July 1983).
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Some economists do not agree with these welfare conclusions.
W. S. Comanorl (discussing territorial restraints) has written
that vertical restraints can be anticompetitive because, although
they can be utilized to obtain effective dealer selling efforts,
the selling efforts contribute to "excess" product differemtiation
and product differentiation barriers to entfy, and thus ultimately
to worsened industry performance. B. S. Yameyzi(discussing RPM)
- *has argued a similar point. fhese aqthbrs apparently view some. of
‘the effects of vertical-restiaint—induced selling efforts, i.e.,
increased "markef power" due to enhanced and possibly iess elastic
demand, not as an incidental byproduct of successful demand
enhancement, but rather as something to be weighed against it.3
The welfare criteria used to support these anticompetitive conclu-
sions about the differentiating effects of vertical restraints are
not clearly specifiéd. Rather, the supporting bases appear to be
mostly assertion. 4
If, however, dealer provided inforﬁation induced by vertical
restraints misinforms,or confuses consumers, then the welfare -
consequences of effective deaier promotion are not necessarily

beneficial. Or if dealer promotion alters tastes in "socially

1 william S. Comanor, "Vertical Territorial and Customer '
Restrictions: White Motor and Its Aftermath,”™ 81 Harvard Law
Review (1968), : . . ’

2 B. S. Yamey (op. cit.); also see the exchange between
Professors. Yamey and J. R. Gould and Professor Robert H. Bork in
the Yale Law Journal, volumes 76 and 77 (1967 and 1968).

3 gSee O. E. Williamson, "Assessing Vertical Market Restrictions: '
Antitrust Ramifications of the Transactions Cost Approach," 127
University of Pennsylvania Law Review, 933 (1979) for a discussion
of possible efficiency and market power tradeoffs.

4 ' As mentioned earlier, unless one hypothesizes unusual demand
and cost curves, most promotion which effectively shifts out
demand -will result in an increase in total surplus, and thus an
increase in this commonly used welfare measure even if-price-cost
margins also increase. The authors cited above do not specify
their welfare criteria, so one cannot tell whether the authors had
in mind commonly used or idiosyncratic welfare measures. Others
have also argued that vertical restraints, and RPM in particular,
can be anticompetitive, at least in part because the restraints do
induce effective selling efforts. See, Peter M. Gerhart, "The
'Competitive Advantages' Explanation for Intrabrand Restraints,”
Duke Law Journal, 417 (June 198l1); and St. John Barrett,
"Restrictive Distribution and the Assault of the 'Free Riders,'"
Journal of Corporation Law, 467 (Spring 1982). These authors
also fail to specify the welfare criteria which they have used.
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undesirable" ways, then the benefits of effective dealer selling
efforts could be illusory. These possibilities, however, are als«
concerned;with the social implications of prombtion in general.
There is no logical‘feason why selling efforts prbcured through
restrictive distribution or with RPM should be any more likely
than other types of selling efforts, such as manufacture;s'
advertising, to misinform or confuse.€onsumers, or to twiét their
values in undesirablé Qays. Although there is as yet no satis-
factory resolution of the economié debate over the effects‘of
advertising, neither is there any solid théoretiéal or empirical

basis for singling out advertising or promotional efforts obtained

with RPM (or any other vertical restraint) as uhique justifying

per se prohibition under the antitrust iaws;lx

A more traditional antitrust concern, however, could be
raised. Successful contractual integration, like effective formal
vertical integrafion, might make it neceésary for subsequent
entrants to enter at two vertical stages rather than one, or to
time entry to coincide with simultaneous entry of others at a
different vertical level. This could raise the capital costs of
entry. Elevated capital cost requirements will tend to reduce the
number of potential entrants, perhaps making each less willing to
risk a larger sum on the chance of entry, and might increase the
time required to enter a mérket successfully. However, elevated
capital cost requirements are not usually con;idered entry

barriers by economists because they generélly do not create

asymmetries between incumbent firms and potential entrants.

A word of caution

If the bundled vertical restraints can be shown to produce an
outcome which is considered undesirable, the next question to

address is the existence of an appropriate remedy. It may not

1 There is substantial disagreement among economists concerning
advertisings' effects and whether advertising contributes to
raising barriers to entry. For an overview of the issues see,
Industrial Concentration: The New learning, ed. by H. J.
Goldschmid, H. M. Mann, and J. F. Weston (Little, Brown and Co.,
1974) especially chapter 3, "Advertising as an Impediment to
Competition.”" For a more recent survey, see, W. S. Comanor and
T..A. Wilson, "The Effect of Advertising on Competition: A
Survey," XVII Journal of Economic Litérature, June 1979.
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always be possible to alter the vertical relations through inter-
vention so that a more desirable or more competitive outcome will
result. Changing one or more elements of the vertical arrange-

ments may not affect the underlying market power, but may shift

the reletive bargaining power between upstream and downstream
firms merely resulting in a redistribution of profits or rents
between them. Or the firms maf adapt by substituting advertising
"~or formal vertical integration.1 Beééﬁ%e RPM is per se illedaI
and nonpfice restraints are not, the obvious teﬁptation to avoid
difficult analytical questiohs (such as discovering an effective
remedy) by 1solat1ng RPM for per se condemnation, or viewing the

entire bundle of restraints as automatlcal y anc111ary to RPM and,

therefore, illegal per se should be resisted.

1 The necessary and sufficient conditions for various combina-
tions of vertical restrictions to produce particular effects have
not been thoroughly developed in the ‘economic literature. Until

~this is done, it is not possible to be. certain exactly how
individual ‘restraints contribute to a particular outcome when they .
interact with a number of other restraints. See the related
discussion in Caves (op. cit.).
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IV. EFFICIENCY OR PROCOMPETITIVE EXPLANATIONS FOR VERTICAL PRICE
RESTRAINTS*

(A) Outlets or Availability

Under certain circumstances manufacturers may have incentives

to impose RPM when the total demand for their product is posi-
tively related to ‘the density of retail distribution. RPM .is not
impéséd“under'thé outlets hypothesis to encourage dealers to
Ff;mpete through the provision of “serviéﬁg.“ Rather, these cir-§
cumstances or conditions all relate to instanceS where manu-
facturers have more to gain from obtaining additional outlets
through RPM=induced subsidization of relatively high cost |
retailers than they have to lose through any demahd-reducihg

effects of higher prices associated with the protected resale

margins.l

“There ‘is an economic literature which is concerned with what is
generally referred to as the theory of second best. This litera-
ture suggests: that where not-all markets are perfectly competitive
{perhaps because of patents, or natural monopolies), it is not
possible to be unambiguously certain that making any one market
more competitive will improve social welfare. Thus, in theory it
is possible that social welfare can be improved by making some
markets less competitive or less efficient. Examples from this
literature include:-S. C. Salop, "Second-Best Policies in Imperfect
Competition: How Improved Information May Lower Welfare," CAB
~Working Paper 124, January 1978; A, Michael Spence, "Product

Differentiation and Welfare," 66(2) American Economic Review, 407
(May 1976); R. G. Lipsey and K. Lancaster, "The General Theory of
Second Best," 24(1) Review of Economic Studies, 11 (1956); F. M.
Scherer; -Industrial Market Structure and Economic Performance, 2nd
edition (New York: Rand McNally, 1980), pp. 24-29; A. Abbott,
“Paradox Regained--A 'New Economic Approach!' to Vertical
Restraints Policy," 48 George Washington University Law Review,
565 (1980). The actual” relevance of the theory of second best for
antitrust policy is quite unclear and is mentioned here primarily
for completeness of coverage. ~Just as in theory it cannot be
unambiguously proven that the free market produces a maximum of
.social-welfare.in a second-best world, neither is it possible to
prove that intervention on such a theory will necessarily yield
the desired results. ' The theory of second best. appears to be a
poor guide either as a case selection device or as an argument
supporting either per se legality or illegality.

1l This discussion derives in large part from a model discussed in
detail in J. R, Gould and L. E. Preston, "Resale Price Maintenance
and Retail Outlets," Economica, 302 (August 1965). Several condi-
tions have been added to their basic model which seemed necessary
. to demonstrate its practical applicability to the major issue in
the RPM debate, i.e., the conflict between traditional resellers
and discounters who have lower costs and usually operate with
different technologies. This situation is emphasized. However,
. if there are scale effects at the reseller level, and all
resellers are equally efficient, then only condition two is really
necessary for RPM to be advantageous to a supplier for avail- '
ability or density reasons.
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protected by a manufacturer. imposed price floor.

The first necessary condition requires that there be at least
two types of retail outlets with different levels of costs. If
all retailers were equally efficient, they would attach uniform
markups 'in a competitive equilibriuml, and the use of RPM to
specify a minimum price would be unnecessafy. That is, if all
retailers have the same level of costs, none will need to be
2

Second, availability in a wid® variety of retail outlets
must be more effective at enhancing product demand for the
manufacturer (shifting the demand schedule outward) than are lower
prices with no restraints on distribution margins. Otherwise, the
manufacturer would prefer to sell only through the most efficient
retailers and RPM would'be'undesirable for availability reasons.

Third, there must be both consumers who primarily patronize
only one type of retailer as well as price-sensitive consumers who
patronize more ﬁhan one type of retail outlet. If there were no
overlap of consumers, each retailer would effectively face a
distinct market demand curve and there would be no need for RPM.

If there were complete overlap of consumers, all retailers would

.-face the same demand curve, and items,presumably would be

purchased where the price is lowest, and RPM would not 'be

needed.3

If the foregoing three conditions éxist; then the manu-
facﬁure: may want to protect the highér qps£ re;ailefs' margins by
imposing RPM. This could be sensiblg}if»higher cost retailers
wouidviose enough sales volume without kPM due to price competi-

tion with other retailers to cause them to drop the product from

‘their shelves. The higher cost retailers would lose-sales. to

those bverlapping price-sensitive consumers who shop for the

1. This abstracts from locational advantages which could cause
retail margins to differ. .

2 The possibility that some retailers can free-ride upon other

equally efficient retailers by cutting corners, i.e., 'shirking, is
ignored.

3 If the product is typically purchased on pure impulse, vari-

tions in retail prices (within some range) would not matter, and
RPM would be unnecessary.
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lowest price, The total sales to the nonoverlapping consumers,
who tend not to "shop", may be insufficient for the higher cost
retailers to justify continuing to carry the product. If the
product is dropped, the manufacturer will then lose sales to those
consumers who patronize the higher cost retailers and do‘not shop
other retail outlets., Thus, because many consumers will not shop

for a ‘lower priée; selling only through therlower7cost retailers.
hjy not maximize demand for the manufacfhrer.

RPM is one way for the manufacturer to avoid the problem
described above by guaranteeing minimum retail margins in order to
purchase shelf space in higher cost retail outlets. However, RPM
will allow lower cost retailers more than they minimally require
"to stock the product. Thus the manufacturer must calculate the
tradeoffs between the higher retail margins and the wider avail-
ability. Presumably an astute manufacturer will impose RPM only
when on balance the gains from wider distribution more thén offset
the effects. of the higher margins and (possibly) higher consumer
prices,

Since under this hypothesis RPM increases reseller margins at
the same time it increases demand, the net effect on consumer
prices will deend upon cost differences between or among retail—
ers, scale effects at the manufacturer level, and upon how
increased availability affects the elasticity of deménd for the
product. On the one hand the higher reseller margins will tend to
raise final product price. How large a margin must be- allowed
through RPM to insure distribution through hiéher cost outlets
will depend upon the degree to which these outlets suffer a rela-
tive cost disadvantage. The larger their cost disadvantage, the
larger the protected margin must be.

On the othér hand, however, the increase in demand in
response to additional outlets might alldw the manufacturer to
:eaiize cost Savings associated withfeconomie5~of~scaié; Tﬁié

will tend to reduce final consumer prices. As the demand schedule
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shifts outward, the elasticity of demand also could be altered.l
The net effect on price of imposing RPM will depend upon .the
interaction of the changes induced in the elasticity of demand,

scale effects at the manufacturer level, and the magnitude of the

resale margin necessary to protect higher cost retailers. 1f
scale effects at the manufacturer level outweigh the .effects of
the RPM—enhanced resale margins and any price increasing effect
associated with altered demand elégiicity, the net effect Gf RPM

-

would be lower consumer prices.?2

Even a higher price would not necessarily mean that consumer
welfare is reduced, however. If interbrand coﬁpetition is
Qigorous, substitutes will be available to consumers;, and the
manufacturer's ability to raise (either invoice or resale) prices
wi}l be consﬁfained. Thus, if the interbrand product market is
reasonably competitive, consumers are unlikely to be harmed by RPM
imposed for availability reasons, even if it should result in a
higher price for a particular brand. Those consumers who ‘would
have purchased the brand at the lower price (without RPM) will be
forced with.RPM .to pay a higher price or to purchase'a substitute
brand. But, because the effect of RPM under this hypothesis is tc
increase;the quantity of the brand sold, consumers' as a group
cannot be said to be worse off even though the RPM will‘have;
causedithe producﬁ's price to rise. Of course, if the net effect
of RPM is to reduce the final price to consumers, even if the
manufacﬁurer possesses significant market power, consumers will
clearly benefit :from the imposition of RPM. '

Even in instances Qhere'the manufacturer possesses signifi-
cant market power, and the effect of RPM is to raise final

consumer prices, the net effect of the RPM under the outlets -

1 Because, under this hypothesis, RPM is imposed to obtain
distribubution in higher cost retail outlets where some price-
insensitive consumers shop, it might be expected that the demand
schedule would become less elastic over some range of prices.

2 The scale effect at the manufacturer level which could result
in lower consumer prices is an explicit feature of the Gould-
Preston model. This effect would seem to be applicable to all
other models of RPM as well, but it is not an explicit feature of
any of them.
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hypothesis is to increase the quantity sold. This is not the
output restricting behavior typically associated with the exercise

of monopoly power. No well-developed basis now exists for a

policy concern with RPM (under this hypothesis) grounded in terms

of economic efficiency.!

(E), Special - Services

. & Perhapé the most widely recognizeaéifficiency justificatior;~
for RPM is that manufacturers impose price restrainﬁs upon cheir‘
resellers’to‘insure the provision of special services,z' Where the
demandlfbr a product can’be enhanced by the provision of services
offered-by dealers in conjunction with the physical product, and
where it is not possible or practical to charge separately for the
services, an RPM program may be the most efficient way to encour-
age the dealers to provide the desirable services.,

Resellers who provide services to consumers, and wﬁo,incur
the costs associated with the provision of such services,. can in
certain circumstances be taken advantage of by other resellers who
provide no services, incur fewer costs, and are therefore able to
offer the product for sale at a lower price. Without some
mechanism to prevent this occurrence, resellers will have little
incentive to continue to provide the desired level of services
because they may be unable to recoup the costs incurred in
providing them. In effect, others may be able to take a "free
ride™ at their expense. This could cauyse the unfettered market to
‘underprovide valuable services or not to provide them at all. In
such circumstances manufactufers may want to impose résiraints

such as RPM ﬁhich have_the effect of eliminating'the opportunity

1 ‘This assumes that the concerns related to “"excess" product
differentiation and capital cost barriers discussed in Section III
-are not yet well developed. Of course, if nonefficiency goals are
considered important, then it is possible to consider RPM
objectionable even though the net effect may be to increase the
quantity sold. On this point see R. Lande (op. cit.).

2 The best known version of this hypothesis is probahly Lester G.
Telser, "Why Should Manufacturers Want Fair Trade?," III Journal
of Law and Economics, 86 (October 1960), Earlier analyses which
contain similar reasoning include T. H. Silcock, "Some Problems of
Price Maintenance," 48 Economic Journal, 42 (1938), and Professor
F. W. Taussig, "Price Maintenance," 4 American Economic Review,
Supplement, 170 (1916).
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. to free ride, thereby encouraging resellers to provide services

which both manufacturer and consumers value.

With RPM, resellers are in effect guaranteed a minimum margin

over the price they pay the manufacturer. Consumers will no

longer be able to shop in one store where services aré prqvided.‘
and purchase in another which provides no services and‘offers
ioﬁet pri?es; The resellers, unable to compete on the basis of
price,‘are offered an attractibe miﬂiﬁ;m reéale margin as an‘ h
incentive for them to attempt to expahd their sales of the
product. Their efforts to éompete for extra sales will now be
limited to various formsvof nonprice competiiioh referred to as
services. These sales efforts or services should bebfortheoming
as long as the resiulting sales are sufficient to cover the selling
costs incurred.

The manufacturer, because he is interested in maximizing his
own profits, should set the reséller's margin at a level which is
just sufficient to encourage them to provide the desired level of
services.  Too low a margin calls forth too’few'services and ‘the
manufacturer will sell less of his product than is optimal from
his perspective. Too high a,margin<wiil produce redundant: -
services, allow the resellers to prbfit at the manufacturer's
expense; or unduly restrict retail consumption of ﬁhe affected
product(s). Self-interested manufacturers and competition among
resellers through the provision of services can thus p;oduce a
market equilibrium in which consumers get the product together
with the optimal level and mix of services ptobigéd in the most
efficient manner.l ‘

- Unde; the special services hypothesis the manufacturer
imposeé the RPMvérogram to-elimipate a'poﬁéhtial market failure,
i.e., the potential “free ride'_at the :etaii level, and relies
upon. competitive market forces at the retai} level t&rchannel

competition into the provision of services which bénéfit the

1 This assumes that resellers are more efficient at providing
consumers information about a product than alternative information
sources, and that resellers do not deceive consumers.
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manufacturer and con_sumer.1 In such circumstances the price

restraints are desirable because they enhance competition in an

imperfect market.

e

For what type of products would this hypothesis seem to bé'
most plausible?- The most important element of the story ié_that
the product- in-question can best be marketed with a‘gervice ghat‘
- #-is most efficiently provided by the resellers. This . . . -
*"gervice [must] be specific to the commodity 'and unrelated to the
retailers' methods of generally doing business."2 Further, it
must be inefficient 6r'impractica1 to charge separately for‘the
service.3 Finally, without some form of price restraint the
opportunity to free ride must cause the underprovision of the

service.4 Therefore, to determine if a particular instance of RPM

1  Consumers who do not value the service, and who cannot sub-
stitute a competitive brand offered with a different mix of
services, will pay for something which they might prefer to
forego. However, because of the opportunity to “free ride,"
without some restraints services would tend to be underprovided
‘regardless of the intensity of some consumers' demand for them.
As the empirical review in Section VI will show, empirical support
for the free-rider on special services hypothesis currently is
rather meager. This appears to be due at least in part to poorly
specified tests used in many of the older studies, and more
importantly to the standard of per se illegality which has
required exceedingly thin factual records to be developed during
litigation or retained. .

2 Telser (op. cit.) was quite specific on this point. See
p. 89,

3 1e may be hard to charge separately for services because
consumers cannot accurately gauge how valuable the services are
to them before the service is provided. In addition, once the
service has been provided, consumers have very obvious incentives
to understate how valuable those (already consumed) services were.

4  The most important point in the free-rider hypothesis is that
‘there. are valuable servic¢es which can be consumed for free in one
store while the product can be purchased at a lower price in
another store which provides fewer services. Thus, the granting
of credit or. the provision of return privileges are not easily
-subject to a free ride. In contrast, point-of-sale demonstrations
-and. the provision of technical advice by knowledgeable sales~-
persons could be consumed without charge in one store while the
product could be purchased at another store. Post-sale repair
services will not ordinarily be subject to a free ride because
they are difficult to consume without paying for the services.
However, it is possible for free-rider problems to exist where
post-sale repairs are sold with two-part pricing in which a
repair-service fee is bundled together with the initial sales.
price so that consumers can be charged lower prices for subsequent
repair services than would otherwise be possible. Consumers in
effect will be able to "self-insure" against future repair costs
by paying part of the cost of repairs “up front"™ at the time of
purchase. This could be the most effective way for a supplier to
' - (footnote continued)
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couid be explained by the "special services" hypothesis, it is
necessary to determine if the essential elements needed to support
the hypothesis have any factual basis.

A useful starting place is to ask’under what circumstances a
product might need to be offered for sale in conjunction with
serviées. One circumstance is in the case of new products with

which consumers are unfamiliar or complex products which need

- point-of -sale demonstrations. vAnothe:&circumstance is whereaf

products require proper handling by resellers to insure safety or
preserve the product's quality attributes. If a plausible case
can be made for the necessity of selling the physical good
together with the dealer service, the next question is whether a

potential free-rider situation exists. If the analysis of the

~factual record reveals a plausible free-rider explanation with

respect to the provision of services; if, in addition, the free-
rider problem seems important enough to be of concern to the
manufacturer; and there is no evidence of collusion or other

market failures at the supplier or dealer level, then the effect

. {footnote continues)

-‘sell its product if consumers are uncertain about the amount of

repair services they will need and are risk averse. Consumers
then may generally prefer to pay for the product and some "repair
insurance"™ simultaneously. Without some mechanism.to prevent
free riding such ‘as' RPM, some dealers might cut corners and free-

- .ride by -underproviding repair services and offering lower initial

purchase prices to consumers. Subsequently, dealers providing

~ good repair services could be overloaded with repair work. At

their customary prices for repairs, these dealers may not be able
to fully cover the cost of providing the repairs. Or, the dealers
could give priority to their "regular" customers forcing others to
queue up for repair services, Either of these outcomes could
create a problem for manufacturers of products for which post-sale
dealer repair services are important to consumers, where a sub-
stantial fraction of consumers prefer to "insure" against future
repair costs, and where due to consumer mobility a servicing
dealer network is needed. RPM is one way to solve such problems.
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of the RPM is likely to be procompet_itive.1 This result would be
especially likely if the analysis reveals a considerable number of

substitutable products and a variety of marketing methods offered

by competitors.

However, the services which are induced by the restrained
price competition could also be observed if the RPM had been

1mposed in response to pressure from a‘ézta11ers' cartel. -

. .

Collusive retallers m1ght be unable to stop entry at the1r 1eve1.
or they might compete away the uttractzue resale merg1n by
offering services, some of which might have free-rider aspects.
The question then becomes whether these observed.services are
optimal for either the manufacturer or consumer. Manufacturers
who succumb to pressure from a dealer cartel are not adoptxng a
course of action which they unxlaterally consider to be in their
own best 1nterest. Detetmining‘where the decision to impose the
restra1nts actually orxg1nated should help shed llght upon whether
or not the servxces are consxdered optxmal by the manufacturer.

It is 1mportant to emphasize, however, that ev1dence of
influence by reta11er organlzations on a manufacturer s decision
to employ vertical restralnts does not automatlcally translate
into proof of a retallers' cartel. Retallets individually or
through their trade groups may initially discover a legitimate
free-rider problem and br1ng it to the attention of the manu-
facturer. The manufacturer could then impose RPM (or other
vertical restraints) to avert the free-rider problem. The manu-
facturer would not necessarily be conceding to cartel coercion but

could be acting in his own self interest. Superficially, however,

1 1t is also. possible, of course, that the services could be
procured from resellers in some other way without using RPM. For
_example, the manufacturer may be able to. offer those resellers
providing services a functional allowance which fully compensates
them for the costs incurred in providing the services. This would -
eliminate the free-rider problem.for the full-service resellers,
and may be a legally "less restrictive” alternative for the manu-
facturer. However, it may also be more costly to monitor ‘and
police the functional allowance alternative than it is to monitor
and police RPM, Presumably, if both options can effectively
deal with the free-rider problem, the manufacturer will select the
method which is the most cost effective. The potential problems
of implementing allowances instead of RPM, and why manufacturers
might prefer RPM are discussed in Telser (op. cit.).
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this chain of events would resemble the circumstances described
undei the retailer collusion hypothesis. Therefore, it may be
quite wrong to conclude that collusion exists merely because there
is evidence that retailers had some influence upon ﬁhe maﬁu-

facturer's decision to employ RPM.

Additional evidence is'réqui:ed to discriminaté hetween the
collusion hypothesis and the free-rider hypqthesis. In partic-
ular, the manufacturer's explanatjoﬁfshould be especially helﬁful,
in distinguishing between these alternativgs.l Further, if there
is vigdrous upstream interbrand cbhpetition, the reseller collu-
sion hypothésis will be unlikely to apply unless thé collusive
dealers have obtained RPM on ehoﬁgh products to account for a
substantial portion of the relevaﬁt pfoduct markét. Although
suppliers with little or no market pbwer are likely ﬁo he more
vulnerable to dealer coercion than are suppliers of brands with
subétantial market shares, the dealers would have little incentive
to collusively obtain RPM on individual brands for which consumers
have readily available substitution possibilities.

If the free-rider-services explanation seems compelling, and
there is no evidenée of reseller collusion, or other iﬁportant
market failures, intervention proscribing RPM may produce
unintended harmful results.2 If RPM jé b&nned, the supplier's
competitive viability could be advétsely affected since the ser-
vices which enhanced the demand for the product--and increased

sales at the expense of competitive products--will be unlikely to

1 see the analysis of the retailer collusion hypothesis in
Section II for a discussion of the evidence required to support

hat explanation for RPM.

2 Even if the free-rider story is found plausible, it is often
argued that less restrictive alternatives exist which are legally
less offensive. This point will be discussed more fully below.
Examples where such alternatives are offered can be found in R.

- Pitofsky, "The Sylvania Case: Antitrust Analysis of Non-Price

Vertical Restrictions," 78(1) Columbia Law Review, 1 (January
1978); and "The Coca-Cola Co. et al" in 91 Federal Trade
Commission Decisions, 517; see especially pp. 589-679.,

-54-



e

continue to be provided.l 0r, the supplier may seek an alter-
native way to procure dealer services which is less offensive
1ega11y--sérving the same purpose in a "less restrictive® way --but

which may also be less efficient, requiring more resources. 5. Such

‘adaptive moves may result in a new equilibrium where the effects

of the dealer services on competition are unchanged. but in which

.an element of technical inéfficiehcyfhﬁs been introduced as an”

unintended result of the remedy.' Such conseqpehces are undesir-

able, and their possibility should be given consideration in the

1 This raises the complication that competition through RPM-
induced -services could result in a type of prisoners' dilemma.
Consider a situation 'in which a manufacturer imposes RPM to
encourage retailers to push his product more aggressively by
making point-of -sale recommendations. This is done independently
and purely as a competitive move to gain extra sales at the
expense of competitive brands. Suppose the other manufacturers
then react with competitive countermoves and ‘also impose RPM to
encourage similar point-of-sale promotion by retailers. If there
are few manufacturers and their brands tend to be sold in the same
retail outlets, the RPM-induced sales efforts could be self-
canceling. Clearly the retailers will not be able to effectively
recommend every brand in the product market as the "best" brand,
nor will they have financial incentives to push partlcular brands

. if they all have similar RPM-protected margins. As a result of

the reactions of competitors, the demand-enhancing benefits
expected by each manufacturer may not be forthcoming. - Neither the

. manufacturers nor consumers will necessarily benefit under such

circumstances. . Yet, unilateral removal of RPM by any one
manufacturer may not be desirable either because it could result
in retailers dropping the affected brand, or in adverse point-of -
sale comments by resellers who will earn more on sales of
competing brands with malntaxned prices. = Thus, the manufacturers
may be faced with a prisoners' dilemma. The benefits expected
from the RPM have been nullified by others' competitive reactions,
and yet unilateral attempts to return to the orxg1na1 situation

could be counterproductive.

Superficially the prisoners’ dxlemma could appear very similar
to what might be observed under  tli¢ manufacturer or retailer
collusion hypotheses, i.e., -all or most competitive brands sold

with manufacturer initiated RPM; perhaps with no obvious demand-

enhancing services being provided to offset the higher consumer
prices. However, in the prisoners® ‘dilemma ‘situation the
retailers would receive higher than competitive margins, whereas
they would not in the manufacturers® collusion hypothesis.
Furthermore, the manufacturers should be able to help distinguish
between the retailers cartel and the prxsoners‘ dilemma explana-
tions. Nevertheless, intervention under either prisoners' dllemma
or cartel hypotheses could offer efficiency benefits. 1If a
prisoners’' dilemma equilibrium actually exists, by simultaneously
attacking the RPM programs of all manufacturers, a new equilibrium
could result in which consumer prices are lowered without adverse
effects on individual manufacturers. Ultimately, the credibility
of a prisoners' dilemma story depends upon whether or not there
are other retailers willing to sell the product with a lower
markup, and/or whether other options are available to the
suppliers to somehow break out of the dilemma without being
harmed.
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decisionmaking process of where and how to attack particular

instances of RPM.

(C) Generalized Free-Rider Effects (Quality “Signaling™)

The concept of a free-rider problem as a justificatioq_fgp
the imposition of vertical price restrictions is not limited to ‘
the case of presale services. Plausible situations having nothing
to do with presale serv1ces in whlch czere is the potential to
free ride at another's expense also may exist. N

Free-rider possibilxtxes may exist in a humber of sztuations
in which consumers,  confronted with imperfect information, face
positive costs of searching for a product with the characteristics
they desire. In such circumstances, consumers who value tueir
time maf use rules—of;thumb'to identify the product expected to

have the'characteristics £hey desire.- Consumers may believe, or

‘may have learned by experience, that availability in certain

stores or at a certain price level, for example, are highly

correlated with other‘valuable but hard-to-observe-or-measure

uariables, such as ptoduct‘quality. In such cases, 1t.may be .very
reasonable for consumers_£ovusejthe:obse:vab;e variables as_
'signals; of thooebtﬁihge"whéch’they:cuhnot observe_but whicﬁfthey
conSider to be iﬁpottanc,1: In contrast couthe‘specialgsefv§ces
hypothesis,.the qualityisignaiing hypotheses is related to
retailers' general methods of doing business. | '

The way in whxch such 'sxgnals' may be related to potential
free-rider justifications for ‘RPM requires. some elaboration. The
concept of a perfectly competitive market, where each firm acts as

though 1ts demand curve were perfectly elastic and sells all it

'ican produce of a homogeneous pzoduct at a. market-determined price:

' does not genetally apply to most real-world markets.

Most manufacturers compete in differentxated product markets,

and, in addxtion, most resellers are not perfectly substxtutable

1 a. Michael Spence "Job Market Signaling"™ 87 Quarterly 5oufnal

: of Economics, 355 (August 1973), discusses signals in the context

of labor markets. The analysis can be applied to situations other
than labor markets where signals can be used to efficiently convey
relevant information. . Phillip Nelson, "Advertising as
Information," 82 Journal of Political Economy (July/ August 1974)
suggests that advertising can act as a signal of value.
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from the manufacturer's point of view. The resellérs may be
differentiated because they have chosen different physical

layouts, selling methods, credit terms, refund policies, repair

facilities, because they have created different shopping environ-

ments, or have attempted to distinguish themselves from their

competitors in a number of other ways. In differentiating them-

- *gelves, resellers will develop certain ¥eputations or image§ among
consumers. In doing so they will incur costs.. inéurring these
costs and devoting resources to the cultivation of a partiéu1ar
image is a form of investment in an inténgible aSset—-goodwiil.A

If conshmets learn through experience that reéeIlerSAwith
particular images provide them with the mix of goods and services
which correépohd wellbwith their prefetehces, then a.market
equilibrium can exist in which resellers with different images

' coexist to serve diverse consumer tastes. Consumers may then
efficiently utilize their perceptions of a store's image as a

- "gignal® which effectively allows them to minimize their search
time. To the extent that cultivating a high-quality im&gé
‘reduireé fesourcés (i.e;, costs are incurréé); reseilers‘with
images of higher quality can be expectéd to require higher mérkups
over the manufacturer's price relativeifo r;sellers with lower
quality images. ’ |

The manufacturer may rely on RPM undef’thgse circuﬁstances
because having products available in the type of réseiler oﬁtlets
which present consumers with a correct signal of the products'
quality and relative vaiue may be an efficient way of stimulating
de‘m@hd for ;t'_h’e products.l Consumers will benefit because ._’k»the.
availability of the products in certain outlets will éﬁablé-them

" to. reduce théir uncertainty, or the time they would.otherwisé have
to spend searching for their desired products. The highef‘pfices

’which_the RPM program produces will not necéSsatily exceed the

1 other forms of vertical. control, for example selective distri-
bution, may also accomplish the same objectives for the manu-
facturer. If these options have been rejected by a manufacturer
in favor of RPM, and no cartels, corporate mistakes, or other
market failures can be identified, RPM presumably accomplishes
the desired objectives most efficiently.
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price,

value to consumers»of their reduced uncertainty and search
costs.l

withbut RPM (or 6£her vertical restraints), by contrast,'a‘
free-rider ptoblem might emerge. Ouality signaling by resellers
will only occur to the degree that they can be remunerated for
their invgstments. Without RPM, however, consumers can shop to
observe which products are carried igp "high qﬁali;y" department

store A (which has invested resources in cultivating an image of

-

‘offering high-quality merchandise), and, believing that avail-

ability in store A insures high quality, they can then go to
discqunting_store B and purchase identical products for a lower

In such circumstancés.an unstable situatibn very likely
exists. Consumers will 4§ve utilized the 'signgl" provided by
availability in store A.%but because they purchase the products
from store B, store A will be unable to earn a return on the
investment in creating the signal, Store B will be free-riding on
the investment made by store A. Since store A will notice that it
is not selling a particular product at the rage-it had expected,

it may decide to drop the product and offer a substituteﬁinstead,2

thus leaving the manufacturer with distribution only through lower

quality store B. This in turn may leave the manufacturer with

insufficient demand for his product to earn a normal return and

cause him to exit from the market.

1 pifferent stores may signal different levels of "value" for
manufacturers ‘and ‘consumers. The manufacturer's use of RPM will
typically involve setting a price floor below which others cannot

" resell., The manufacturer then has to determine a minimum price
"which is sufficient to obtain distribution in outlets he considers

to be capable of conveying at least a minimal amount of useful
information to consumers.

2 It is not necessary for store A to know why it is not selling
the product as expected, although it might very well be aware that
discounters are selling the same product for lower prices. All
that is required is that B's activities have an effect on A's
sales and that A be aware that the product is not moving as
expected. Store A can be acting independently and communication
between A and B or the manufacturer is not a necessary part of the

- story. On the other hand, if this story accurately describes what

is in fact happening in the market, communication between A and B
or the manufacturer does not necessarily negate the efficiency
benefits of RPM,
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Alternatively, the manufacturer may be inclined to debase the
quaiity of his product so that the lower costs associated with the
debased guality allow a normsl return at the reduced level of
demand. It may also happen that the product, once dropped by-——-
store A, will no longer“be desired by storevB either, assuming B's
interest in the product was predicated on the opportun1ty to
free ride on store A. In thls case the .panufacturer will have -
lost all of his d15tr1but1on, and both the manufacturer and
consumers who valued the product will be harmed.

The 1nab11ity to be fully compensated for the investments in
a hxgh-qualxty image wh1ch acts as a sxgnal may also cause fewer
resources to flow into ‘such 1nvestments.1 Under the qua11ty-
signaling hypothesxs the reduced 1nvestments in qualzty signals
will result in a decllne in resale prlces that w111 be offset by
an increase in consumer search costs and uncertalnty, and/or the
poss1billty that product qualxty w111 be debased. An RPM program .
may be an effectxve way to avo1d thls free—rlder potentlal by

guaranteeing resellers a margin suf£1c1ent to compensate them for

‘their 1nvestment in the qualzty s1gnal.

1 This possibility would seem most plausible if the free-rider
problem extends over a substantial portion of the total product
line available in high-quality stores. By contrast, limited to
some small portion of total sales, it seems more. realistic to
expect those products which are associated with free riding at the
store's expense simply to be dropped from the shelves. By
extension, intervention under the mistakes hypothe51s (discussed
previously) could also lead. to the product being dropped by the
high~-quality outlets. However, it is not inevitable that the
.product will be discontinued by high-quality.stores if the
mistakes hypothesxs applies, ' If the product is so well known and
popular that consumers will regularly. ask for it and the store can
reduce selling costs on the product, or if the store had
previously earned supracompetitive margins on the item, it may
not be dropped. Regardless of the dealers résponse, if the
manufacturer were in fact mistaken, he would be -better-off
subsequent to removal of RPM, However, if intervention were
premised upon the mistakes hypothesis, and .the manufacturer were
not mistaken, the manufacturer and consumers would be harmed as

" high quallty outlets either drop the product or. respond in other
ways. ; . :

2 Restrictive distribution is also a possible way to correct a
free~rider on a quality signal’ problem. However, restrictive
distribution may not be sufficient if there are at least some
mobile price sensitive consumers that will search, and/or not all
dealers have the same level of costs. RPM could bolster
restrictive distribution in such circumstances, or perhaps
substitute for it.
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It is important to emphasize that the signal that certain
outlets provide is the subject of the free ride. 1If, for example,
some consumers merely like shopping in stores with thick rugs and
glamorous salespersons, that in itself does not present a free-
ride potential, The stores catering to those consumers will incur
more&costs and' charge higher prices, but there is no need for RPM,
because etoreskoffering different amenities will be selling a
different product/ambience bundle to‘%onsumers who have varlous‘
intensities‘of demand for these other amenitiee sold in conjunc-
tion with the physical product. However, if’the “thick rugskand‘

glamorous salespersons' act as a sxgnal, then the potential for a

. free ride as. previously described can exist.1

To what types of products mlght the quality sxgnal variation

of the free-rider hypothesis be appllcable? The central feature

"of the theory is that product quality cannot be evaluated easily--

hence the need to rely upon sxgnals, This 1mp11e3 that products

whose quality can.be evaluated priordto purchase (for example, by
visual 1nspect10n), frequently purchased items forAwhich experi -

ence can be relied upon as a gu1de to expected quaiity, or highly
differentiated products wh1ch have been on the market for a sub-

stantial amount of time--implying in all cases a diminished need

for a signal of quality--are unlikely candidates for application

of this hypothesis. '

Fashion items seem to be plausible candidates, even'though

current fashion content often can be evaluated by visual inspec-

tion., If certain stores are believed by consumers to have a

~comparative advantage in following fashion trends, availability in

these outlets can "showcase" a suppliers product and‘may signal

1 as a practical matter, however, defendants in RPM cases will
almost always be able to point to some reseller service which
could be subject to a free ride conceptually (for example,
although virtually all apparel resellers have dressing rooms, even
dressing rooms ‘offer the chance to insure fit, while purchases can
be made elsewhere), and they can almost always allege a quality
image problem which may be very difficult to prove or disprove.
Therefore, in practice, assessxng the validity of free-rider
explanations for RPM (both services and other types) will involve
determining whether those effects which seem plausible are
significant, and whether other concerns exist which might outweigh
the free-rider problem.
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consumers that these products are indeed fashionable or "in." If
consumers can shop in these stores, utilize the signal, and pur-
chase elsewhere from a discounter, a free-rider potential exists.

Although it seems very likely that the signal hypothesis

could apply in a humber of instances, identifying thé character-
istics of products wheré signaling is important, or thé store
traits which inhere in product§ carried by those‘étores, requires
"ihowledge of how consumers come to assdé?;te certain observable B
attributes as signals of gquality, how those perceptions may change
over time with informatiénal feedback, and other issues concerning
how consumer preferences are.structured and how they can be influ-
enced. Rather than attempting to offer a list of characteristics
which might be used to identify such products, it éeems more
‘reasonable to admit that this is an area in which ourvknowledge is
quite limited, and to suggest that when a particular instance of
RPM is observed, the possibility of free-rider probleﬁs connected
with quality signals be seriously considered.l
Summary

We have now summarized eight economic theories of RPM and a
number of associated variations. Three of these theories con-
.cerned anticompetitive or welfare diminishing effects of RPM
(supplier or dealer collusion, and mistakes), two produced
ambiguous weifare effectﬁ (price discrimination and bilateral

monopoly), and three explained RPM as a procompétitive practice

1 This analysis of informative signals to consumers is quite
similar to an analysis of advertising which suggests that
advertising can act as a signal of value; see Phillip Nelson (op.
cit.)., How realistic either theory is depends upon particular
circumstances and upon the dynamics of consumer learning. One
example that may illustrate the complexity of this issue concerns
snob appeal.’ High prices might signal quality, but they might
also be valued in their own right because of the perceived status
associated with a branded item known to be expensive. Disentangl-
ing these two effects may prove quite difficult in practice.
However, in the snob appeal case it is not obvious why RPM would
be necessary because the manufacturer could insure high prices
without RPM. For recent examples where the quality signal might
have been plausible, see Victor P, Goldberg, "Resale Price
Maintenance and the Federal Trade Commission: The Magnavox
Investigation®™ 23 William and Mary Law Review, 439 (1982); and

V. P. Goldberg “Enforcing RPM: The FTC Investigation of Lenox" 81
American Business Law Journal, 225 (1980). In Lenox, the signal
issue might have applied, though cartel behavior could not be
ruled out on the basis of available evidence. These cases are
discussed in the empirical review in section VI.
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(outlets, special services, and guality sigmnaling). In Section V
we Qill review recent FTé cases which have involved RPM. Then in
Sectidn.VI, we will review the remainder of the existing empirical
evidepce on RPM. Although much of the empirical evidence is not
very useful for discriminating amoné hypotheses or~as§éssing_th9
welfare effects of RPM, the available evidence does indicate that
a single view of R?M cannot expléin many uses of the practice.

- £ A
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V. FTC RESALE PRICE MAINTENANCE CASES: 1965-1982

Because there are both procompetitive and anticompetitive
economic theo;ies explaining the use of RPM, determining the net
effects of the practice (in general or in particular instances) is-
essentially an empirical question. Because the FTC has actively
enforced the legal sanctions against RPM, FTC case files were
-consulted to determine whether availéble‘aata were sufficient to ™
make possible an ex post assessment of the most.plausible explana-
tion for the use of RPM in individual situations, or in general,
and of the subsequent effects of Commission intervention.

The FTC resolved 68 RPM cases from July 11, 1965 through
December of 1982 either by a consent agreement or by a Commission
decision.l Legal reco?dS'indicate that 56 of these 68 cases
(82.4 percent) were resolved by consent agreements.2 Thirty-seven
of these sixty-eight matters were finalized prior to repeal of the
federal fair-trade laws in December 1975.3 Of these 37 cases, 29
(78.4 percent) were settled by similtaneous complaints and consent
agreements, 8 were docketed and resulted in- Commission orders or
settlements. Of the 31 cases settled or decided by the Commission
from January 1976 through December 1982, 27 (87.1 percent) were

settled by ‘simultaneous complaints and consent agreements. Only

1 These cases were identified by searching through various
volumes of Federal Trade Commission Decisions and CCH. This list
was cross-referenced with the computerized legal records of the
Commission's Management Information System (MIS). RPM cases
resolved between July- 11, 1965 and December 31, 1982 are included
in this sample regardless. of when the cases were initiated. Cases
initiated during this interval which had not been resolved by
December 31, 1982 are omitted. This time interval was selected
arbitrarily, but is .assumed ito be long enough: to allow some:
assessment of Commission intervention in RPM matters,

2 That is, 56 cases were recorded in legal records with a case
number preceeded by C, indicating that the consent agreement and
the complaint were entered at the same time. The remaining 12
cases were docketed matters with the case number preceeded by D.
A number of the matters designated as D resulted in the
respondents settling and ultimately signing consent agreements.
The other docketed matters resulted in litigated orders. The
Commission's order in Russell Stover Candies, Inc. (D-9140) was
recently reversed by the Eighth Circuit Court of Appeals.

3 The Consumer Goods Pricing Act of 1975, a bill repealing the
Miller-Tydings and McGuire Acts, was signed in December of 197S.
Ninety days later manufacturers attempting to enforce RPM on goods
moving in interstate commerce risked violating federal antitrust

laws.
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four cases were docketed, and they resulted in settlements or
Commission orders. Therefore, as might-have been expected,
following the repeal of the federal fair-trade statutes there was
an increase in the relétive number of R?M cases settled by consent
agreements without 1litigation. ——

As caﬁ be seen from Table V-11, which contains considerable
information.on each case ané is attached-at the end of this
section, there has been substantia}myear to year variation in-the
number of RPM cases resolved by the FTC both before and after the
repeal of the federal fair-trade laws in December 1975, From
mid-1965 through 1975 an average of 3.5 RPM cases were resolved
each year, although the actual numbers vary from zero in 1967 and
1969 to eight in 1971. From 1976 through 1982 ‘an average of 4. 4
RPM cases were-resoived annually, but they.range from ten in 1979
to one in 1981, While the number of RPM cases resolved each year
increased on average following repeal, because of the year to year
variation one can identify different combinations of years before
and after repeal of the federal fair-trade laws (e.g., 1, 2, 3, 6)
in -which the .average number of cases resolved per year prior to
repeal exceeds the average post-repeal.

It is probably more significant, however, to note that a
substantial proportion of the Commission's RPM cases are clustered
around the date of repeal. It is well known that the legal
structure supporting fair trade had startedwto crumble at the
state level prior to the repeal of .the federal enabling statutes.
Many of thé state fair-trade laws had b;en repealed or held
unconstitutional prior to December 1975.1 As the number of states

with valid fair-trade laws declined, more RPM violations might be

expected because firms which had-legally benefitted from fair

trade could be expected to attempt to continue protecting resale

1 As of May 12, 1975, 17 states and the District of Columbia had
no valid fair trade law, 26 states had valid fair trade laws, but
only 10 of these had valid non-signers clauses. Eight additional
state laws repealing fair trade became effective between May and
December. of 1975 or within 90 days of adjournment of the state
legislature.
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margins in some way other than state sanctioned fair-trade
contracts.

Similarly, following repeal of the federal fair-trade laws
there might be an expected increase in RPM violations as some—-
firms could be expected to substitute illegal alternatives to
fair-trade contracts to protect resale margins. The time pattern
.qf FTC cases seems to be roughly oonsie;qgt with this expecretion4
Over 55 percent of the Comﬁission's RPﬁ coﬁplaints since 1965 were
resolved during the seven year period from 1973, three years prior
to repeal, through 1979, a period accounting for only 40 percent
of the total of our sample years.

If we are to use information about aotual FTC cases to des-
cribe RPM in general,‘we must assume that FTC cases are’represent-
ative of the whole population of RPM practices. There is no way‘
of knowing with certainty whether or not this’is true. Further—
more, the preponderence of consents in FTC RPM cases oonfounds
interpreting the available information. Becauee the lew with
respect to RPM is clear, there is some reason to suspect that the
sample of FTC cases may be biased. | | |

Whether a firm was detected by the FTC with a viootously
enforced RPM program, or a rarely enforced (or even nonexistent)
RPM program, the incentives to sign a consent agreemene‘could very
well be the same. For example, firms which either had actively
enforced an RPM program in states without state*fair-trade
~statutes or in any state thhout fair-trade contracts prlor to”
1976, or on: goods sold in 1nterstate commerce: after March 1976,
would clearly have been in v1olatlon of - the 1aw.1* If detected, by
entering 1nto a: consent they could avoxd the costs of 11t1gat1on
including the ‘risk of prxvate suxts subsequent to.ra 11t1gated'FTC
order. However, flrms which were thought to have had - ‘an RPM
program, but in fact had none, would also have incent1ves to s1gn
a consent agreement. They would lose nothxng (or very lxttle) byi

agreeing to discontinue a practlce which they had never (or

1 This assumes that attempting to defend RPM on. the basis of the
"Colgate Doctrine" would be unsuccessful,
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rarely) used, and they too couid avoid the expenses of litigating
the issue.l

The increase in the relative number of RPM cases settled by
consents after 1975 ‘implies that this feature of potential sample
bias might have changed. But because the incentives to lfttﬁate
RPM cases after 1975 might also have changed, for both the FTC and
respondents, -we cannot be certain whether this aspect of possible
> sample bias increased or decreased. -Fherefore, because the case
records generally contain only limited information concerning the
scope of particular RPM programs and the extent to which they were
enforced, it is difficult to support any definitive conclusions
concerning £h¢ welfare effects of RPM, or of Commission ihterven-
tion from such a sample.

Nevertheless,';ﬁe review of available data from the 68 case
files makes possible some tentative assessments. First, the
information generated and retained for this sample of RPM cases
is, in most instances, inadequate to determine rigorously whether
the associated economic conditions correspond best~with'pro-

competitive or anticompetitive hypotheses about the use of RPM, 2

1 Obviously, there must have been some evidence of at least the
appearance of an RPM program, or these instances would not 1likely
have come to the attention of the Commission. However, the stan-
dards of proof required to demonstrate the existence.of actionable
RPM can vary with enforcement philosophies. For example, under a
very aggressive enforcement philosophy any act or practice which
might conceivably facilitate stabilizing resale prices, such as
suggested resale prices, might be viewed as RPM if there is. any
evidence of price stability in the product line in any retail
market area. .Under a different enforcemént philosophy, evidence
of resale price stabxllty across all resale market areas with
little or no variance of prices might be required before an RPM
allegation could be sustained. To assess the effects of RPM it is
important to know: the extent to which: RPM was enforced, but it is
not always possible to make this determination from the case-
files. This sample of FTC cases spans 17.5 years and appears to
include RPM complaints supported by quxte dlfferent levels of
relevant factual evidence.

2 This is perhaps understandable given the per se illegality of
RPM, at least since 1975. Gathering relevant economic data which
might allow an assessment of the effects of RPM in a particular
case has not been relevant from a purely legal perspective. This
is unfortunate, however, because it makes it extremely difficult
to empirically evaluate the effects of RPM or of Commission inter-
vention in RPM cases from readily available information.. However,
several more recent FTC cases have been subjected to rather
extensive economic analysis by outside economic consultants under
‘contract to the Commission. The results of these impact
evaluations are presented in Section VI.
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Second, information on the size of firms, which usually is
produced in the course of investigations, and other information on
structural market conditions, in mény cases cannot be readily
reconciled with anticompetitive or welfare diminishing uses of
RPM, | |

(A) Information Frequently Not Available

-# Some of the most basic economic vagifbles,'ﬁhich thEOfy'sugé-
gests are relevant to discriminating among Variogs—hypotheses of
the éadses and effects. of RPM, frequehtiykare not available in the
case records. A few examples will illustrate the information
problem. A major indicator of the successful exercise of market
‘pbwer iskprofi'tabili»ty.1 Yet, in less than 25 percent of the RPM
‘matters is relativély‘unéontaminated'profit data available either
in the case file or from public sources.?

The pricing practices of rival firms in an industry can help
in interpreting'the use of RPM by an individual firm. This is
particulérly'true in the most theoretically plausible cases 'in
which RPM can result in anticompetitive effects, i.e., where its
use facilitates collusion at the manufacturer or reseller level.
But in over half of the files (41) there is no description of the
'RPM practices of competitors. The 27 cases where information is
available on other firms' RPM practices are, for the most part,
cases that. were brought simultaneously against several firms in
the same industry. i

Information on a firm's advertising expénditures may help
determine tﬁe extent to which its product is differentiated
"through the manufacturer's efforts rather than through the

;(pétentially free-ridable) promotional efforts or goodwill of

1 see F. M. Fisher and J. J. McGowan, "On the Misuse of
Accounting Rates of Return to Infer Monopoly Profits," 73 American
Economic Review, 82 (March 1983)., They discuss various reasons
why accounting profit data may say nothing about economic

profits, ' :

2 There are only 13 cases with series (of variable length) of
profit data without overwhelming contamination, i.e., without
major sales areas not covered by the complaint. This is account-
ing profitability data not adjusted for bias. The relevance of
profits for distinguishing between efficiency and anticompetitive
explanations of RPM is discussed in Section II,. ‘
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distributors. Yet, advertising data are not available in most of
'the files, nor are they publicly evailable in many instances.
Advertising data were found for at least one year in only 34
cases; Only 21 of these cases involved firms with annnai“_"
advertising expenditures in excess of $25,000. ‘

An alternative way of examining the procompetitive or anti-
conpe:itive;effects of an'wouldvbe f%’nake an ex pestvanelxeis of .
the effect of intervention proscribing the use of the practice, N
Put most simply, if RPM had been used in a procompetitlve manner,
for instance to facilitate entry or to encourage the demand-
enhancing provision of information or serv1ces for customers, then
preventing RPM should have resulted in a contraction of the firm's
output, or (possibly) in an elevation of prodnct”price if a less
efficient substitute for RPM subsequently had.been employed. By
contrast, if RPM had been used in an enticompetitive‘fashion to
restrict output and elevate prices, then preventing RPM should.
have resulted in expanded output. Unfortunately, for the most
part these elternative.hypqtneses must also remain untested. None
of  the eettlements or decisions provided for submission of such
data as part of the compliance process subsequent to dismantling
the firms' RPM aystems,‘ Public data are generally too aggregated
to be of much use in such a tabulation. 1In only 17 cases are time

series of sales data available without overwhelming contamination

due to inclusion of sales of products not covered by the

complaint.1
(B) Size of Firms

One piece of information which is fairly consistently

supplied in the case files is at least one observation of annual

1l The output test suggested above also requires that things which
could affect sales other than the removal of RPM be held constant.
The 17 time series which are available are often not extensive,
and the data necessary to hold other factors constant is also
generally not contained in the case records. - See the discussion

- of the FTC case .impact evaluations in the empirical review in
Section VI below for a discussion of recent efforts to analyze
various FTC vertical cases from case files and other public
information sources.
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sales, typically at the time of settlement.l The anticompetitive
hypotheses for RPM can be given the greatest credence when the
firm'engaginé in RPM has significant prospects of possessing and
exercising monopoly power, or when the market structure suggests
that effective collusion at either the manufacturer or reseller
lével.(which RPM might facilitate) is a significant posSibility.
~®  As Table V-1 below demonstrates, marfy of the FTC's RPM cases—
have involved firms that are quite small. Furthermore, because
these sales figures sometimes include sales of products whose :
resale prices were not maintained, to some extent they actu&lly
overstate the size of the firm relevant to an analysis of RPM, . If
one makes the usual assumption that market power is generally
associated with having a prominent market position, then the
assertion that many of these cases have improved competition at
the manufacturing level is probably dependent upon the relevant
markets being very small, or upon the existence of collusion among
dealers.

Table V-1 indicates that over 52 percent of the FTC's RPM
cases for which sales data exist have invoived firms with annual
sales’(usually) at the time of settlement of $25 million or less.
Over 67 percent of the cases have involved firms with annual sales
of $50 million or less, and over 81 percent have involyéd'firms
with annual sales of $100 million-or less. One comparison which
might help put' this information in some perspective is to contrast
the firm sizes from our sample to the large U.S. firms listed in
the 1979 Fortune Double 500 Dxrectory. To make the comparlson' |
meaningful it was necessary to convert all the sales figures to
1978 constant dollars. Table V-2 presents the size distribution

of f1rms 1nvolved in FTC RPM cases on this constant dollar basis.

1 0of the 68 cases reviewed, it was possible to determine the size
of firm based on annual sales at the time of settlement in 65 .
cases. The FTC records themselves contained at least one observa-
tion on annual sales in 63 cases. In the other two cases firm
size was obtained from public reference sources. However, there
is some ambiguity in the data due to the fact that the sample
includes multiproduct firms, and in some cases firm size may
overstate the sales of product line(s) sold subject to RPM. The
records do not always make it clear exactly which product lines
were 1nvolved
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Table V-1

Size of Firms Involved in FTC
RPM Cases: 1965 to 1982

Annual Sales” Number of ) " Cumulative

($ millions) Cases Percentage Percentage
0-10 19 29.2 29.2
11-25 15 23.1 . 52.3
26-50 10 15. 4 67.7
51-100 9 '13.8 81.5
101-250 ) 5 7.7 89.2°
251-1, 000+ ? 10.8 - 100.0

. «. Not available 3 & - , o -

Total 68 - 100.0 -

-

Based upon sales, typically, at the time of settlement.

** Based upon the 65 cases for which sales data are available.
. Table V-2
Size of Firms Involved in FTC
" RPM Case 1965 - 1982 .
Based Upon Sales in Constant Dollars’
Annual Sales Number of .- - Cumulative
($millions) Cases . Percentage Percentage
0-10 14 21.5 : 21.5
11-25 13 20.0 41.5
26-50 13 . 20..0 ‘ 61.5
51-100 10 15.4 76.9
101-250" 7 10.8 87.7
251-1, 000+ 8 12,3 100.0
Not available _ 3 v —

Total o 68 : 100.0

* ' sales figures were converted to 1978 constant dollars usiﬁg the
Producer Price Index for total consumer goods, Table B-55,
Economic Report of the President (January, 1981).

** Based upon the 65 cases for which sales data are available.
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The firm listed by.Fortune as the 500th largest in 1978, Data
Generalvof Westboro, Mass., had 1978 séles of S379,948,000. Only
8 of the 65 cases, ér approximately 12 percent, have-involveqmm”
firms which would have made the Fortune 500 Directory in 1978.
The firﬁ listed by Fortune as the 1,000th largest industrial
corpératian in 1978, Virginia Chemicals of Portsmouth, Va., had
amnual sales of $110,358,000. only 14 '6fé£he 65 cases, or
abproximately 22 percent, have»involved firms that woﬁid have made
the 1978 Fortune list of the 1,000 1a?ggst,indqstrials,

Table V-1 and V-2 suggest that the Commission's cases have
inéolveé reiatively small businesses, butighis'dpes not appegi to
be out of proportion to the relative_preéehée”of'émall bU#inéSs in
the economy as a whole, Table V-3 sheds soﬁe“light on this point"
"when cémpared to Table V-2. Whereas firms with no more than $10
million,pf;salgs (in- 1978 dolla:;) accounted for 21.5 percent of
all FTC cases, 95.3 percent of all maanactuxing cgrporations
réported total 1978 returns of less than $10 million. . Thus, while
.the Commission's RPM cases have bggn_skgyed'tdward smaller firms,
they have not been disprogqrtiqnatelynconcentraﬁed uﬁon small
businesses relative to the number of small businesses within ﬁhe
overall economy. Nevertheless, the substantial percentage gf FTC
RPM cases ipvolving relaﬁively'small firms dces suggegt that,
unless the relevant economic markets are also ggty small, the
market power on the supplie: side necessary to sustain economic
hypotheses of competitive harm from RPM might not have been.
g:esentvin,ggny,qf tpe;e‘cases._

(C) Structure of Markets

To distinguish among economiq%gxplanatiqns 6£ RPM it is also
desirable to consider the structural characteristics of the
markets in which the price-maintained products are sold. One
cannot‘detgrmine the likelihood of'effective cqllusion at the
supplier or dealer level without structural information on_the
relevant product and geographic market(s). Because reliable data
on the Structufe of economically'relevant markgts‘typically are
not available in the case1files, we have inspead érbupéd the firms'

.

products into four- and five-digit S.I.C. industries based upon a
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Table V-3

Size Distribution of Active Manufacturing
Corporations Based Upon 1978 Corporate Income
: Tax Returns

Total ) R

Returns : ‘ ‘Cumulative**
($ millions) Percent Percentage

. 0-10 . . . 95.3 95.3

11-50 3.6 : - 98.9

51-100 0.5 . & 99.4_
101-250 0.3 99,7
251-1, 000+ } 0.3 100.0

-

Source: 1978-1979 Statistics of Income, Corporite Income Tax
Returns, Table 1.7.

** The distributions for all industries and for wholesale and
retail trade are even more skewed than the distribution for manu-
facturing. Corporations with total returns of $10 million or less
accounted for over 98 percent of all corporations -and over 97
percent of wholesale and retail corporations.

combination of information from the case files and other public
reference sources.l These S.I.C. industries and product classes
offer the only sources of structural 1nformation by which the
product"mafkets' in which the price-maintained ptbduéts compete
can be compared on any consistent basis.?

Table V-4 shows the percentage distribution of the four and
eight-firm concentration ratios of the various four-digit S.I.C.~
product markets into which the price-maintaihed proddéts:weré
classified. Almost 59 percent of these markets had four-firm
concentration ratios of 40 percent or less. Over one half had
eight-firm concentration ratios of 50 péréent or less. Oniy 21
percent of these markets had four-firm concentration in excess of
50 percent, and only 22.7 percent had éight'fitm'concentratlon

ratios in excess of 70 percent.

1 ‘The case files, Dunn and Bradstreet, and the Census of v
Manufacturers were used to place the products into various S.I.C.
industries. '

2 In most cases the four-digit S.I.C. industries are prbbabiy‘too
broad to qualify as well defined relevant product markets, - and
the five—digit product classes are frequently too narrow. Thus,

‘actual market concentration could differ from concentration in

the "markets" as defined by the Census.
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Table V-4

Percentage Distribution of Four-Digit S.I1.C. Industries
Involved in All FTC RPM Cases }965-1982 by :
Concentration Ratios

Percentage of Total Census Industry Classifications™*
Concentration '

Ratio Range “ Based Upon Based Upon
(Percent) . Top Four Firms ’ Top Eight Firms -
P ) 1Cumu1apf§é %) (%) (Cumulative %)
1-10 5.4 S,4 0.8 0.8
11-20 22.5 27.9 14.8 15.6
21-30 17:8 45,7 16.4 32.0
31-40 13.2 58.9 12.5 44.5
41-~50 20,2 79.1 6.3 50.8
51-60 9,3 88.4 20.3 71.1
61-70 7.0 95.4 6.3 77.4
71-80 3.1 98.5 15.6 93.0
81-90 1.6 100.1 5.5 98.5
91~-100 - 1.6 100.1
Total*** 100.1 ' 100.1

Concentration from census year nearest date of consent or
decision. :

f‘\ Prom the Commission's RPM. cases it was possible to classify the
various price maintained products into a total of 129 four-digit
§.1.C. manufacturing industries. There were, however, only 68
distinct four-digit S.I.C. industries, as different cases often
involved products grouped in the same S,I.C. industry. The percent-~
ages in the table are based upon the 129 total classifications,

except for the eight-firm percentages which are based upon 128, as one
value was withheld to avoid disclosure. Concentration ratios are on
an establishment basis.

‘***  gotals do not add to 100 due to rounding.

Table V-5 shows the distribution of concentration ratios for
the five-digit S.I.C. product classes. with these more ‘narrowly
x.dqﬁined markets, the distribution is slightly less skewed toward
unconcentrated structures than were the four-digit S.I.C. markets.

’ §t111 over S{ percent of the five-digit produc£ classes had four-
firm»concentrat;on of 40 percent or less, and over 41 percent had
eightffirm concentration of 50 percent or less. Only 14;4 percent
of these narrowly defined product markets had four-firm concentra-
tion in excess of 50 percent, and only 25.2 percent had eight-firm

concentration in excess of 70 percent.
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Table V-5

Percentage Distribution of Five-Digit S.I.C. Product
Classes Involved in FTC RPM Cases 1965-1982 by
Concentration Ratios

Percentage of Total Census Industry‘Classiéiqations*

Concentration
Ratio Range Based Upon Based Upon
(Percent) Top Four Firms Top Eight Firms
. (%) (Cumulative §%) () (Cumulative %

) - o -

1-10 2.8 2.8 1.6 1.6
11-20 14.5 17.3 2.4 4.0
21-30 17.3 34.6 - 14.4 18.4
31-40 16.9 51.5 11.2 29.6
41-50 24.1 75.6 11.6 41.2
51-60 8.8 84.4 17.6 58.8
61-70 5.6 90.0 16.0 74.8
71-80 5.2 95,2 9.2 : 84.0
81-90 444 99.6 10.4 94.4
91- 100 . 0.4 100.0 5.6 100.0

Total 100.0 100.0

Concentrat1on from census year nearest date of consent or
decision.

** The various price-maintained products involved in FTC RPM cases

were classified into a total of 253 five-digit S.I.C. product classe
There were, however, only 142 separate product classes because some
products from different cases were grouped into the same product
class. The denominators for the reported percentages’ are 249 for

. four-firm concentration, and 250 for eight-firm concenttatxon, as

several numbers were not reported by the Census for dlsclosure and
other reasons.

Table V-6 presents a distribution of the concen;ration ratios
based upon still Another measure of market structure: adjusted
concentration ratios for 1972, 1In this table 1972 concentration
levels are. adjusted to bring the S.I.C. markets into closer
conformity with economically relevant markets., This distribution
is a somewhat closer approximation to the distribution in Table
V-4 than Table V-5, When viewed from any of these three different
structural perspectives, the same basic pattern seems to exist. 7
substantial portion of the Commission's RPM enforcement efforts
have beeﬁ concentrated in markets which appear to be structurally
competitive. -

To put this structural information into some perspective, the
S.I.C. markets which have involved products sold with RPM were
compared to all the S.I.C. markets in the manufacturing sector.
Tables V-7 and V-8 present unadjusted and édjusted distributions,
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Table V-6

Percentage Distribution of Four-Digit S.I.C. Industries
Involved in FTC RPM Cases 1965-1982'by
1972 Adjusted Concentration Ratios

Percentage of Total

Concentration : Industry Classifications
Ratio Range Based Upon Top Four Firms
(Percent) - . ™) — Cumulative (%)
- - ——t —
- -

1-10 4.7 4.7
11-20 26.6 - 31.3
21-30 14,1 45.4
31-40 14.1 59.4
41-50 21.9 81.4
51-60 7.8 89,2
61-70 6.2 95.4
71-80 3.1 '98.5
81-90 1.6 100,1
91-100 -

Total** 100.1

* Source: L. W. Weiss and G. Pascoe, Adjusted Concentration
Ratios in Manufacturing - 1972, Census data for four-digit
. product shipments were adjusted for foreign trade, noncompeting
subproducts, geographic markets other than national, and inter-
industry competition more closely to approximate economically
relevant markets, Of the 68 separate Census S.I.C.'s into which
.the FIC RPM products were grouped, 64 had corrected concentration
ratios for 1972, the other 4 industries had been redefined and no

" 1972 data are available. Therefore, the percentages above are

based upon the 64. Concentration ratios used here are on a
product shipments basis. ' ‘

** Does not total to 100 due to rounding.

- Table V-7

Distribution of 450 Four-Digit Manufacturing Indusg{ries in '
1972 by Four-Firm Sales Concentration Ranges

, Four-Firm ; Percentage

Concentration-Ratio of all Cumulative
Range _ Industries ‘ Percentage

0-19 19.3 19.3

20~-39 37.3 ' 56.6

40-59 26.2 82.8

60-79 12,2 . 95.0

80-100 4.9 99.9

Source: F. M. Scherer, Industrial Market Structure and
Economic Performance, 2nd ed., Table 3.6, p. 68,
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Table V-8

Distribution of 448 1972 Four-Digit Manufacturing
Industries by Four-Firm Adjusted Concentration Ratios

Four-Firm
~ Concentration Percentage
Ratio Range of all , ) Cumulative
(Percent) Industries Percentage
1-10 3.8 3.8
11-20 14,%.. 18,3
21-30 20.3 38.6
31-40 20.3 58.9
41-50 17.0 d 75.9
51-60 8.9 84.8
61-70 8.0 92.8
71-80 4.2 97.0
81-90 2,9 99.9
91-100 0.0
Total™* 99.9

Source: L. W, Weiss and G. Pascoe, Adjusted Concentration
Ratios in Manufacturing - 1972. The census data were adjusted for
foreign trade, noncompeting subproducts within an industry classi-
fication, geographic markets other than national, and inter-
industry competition more closely to approximate economically
relevant markets. The adjustments were made to. four-digit product
shipments data. :

** 'Does not equal 100 due to rounding.

respectively, of all four-ﬂigit s.I.C. ﬁanufacturing induétries by
1972 four-firm concentration ratios. Both of these distributions
are quife similar to the distributions of the fdur-digit Ss.I1.C.
markets which have been involved in the Cépmission‘s RPM cases.
Thelsimilarity of the distributions of the markets involved
in the FTC's RPM cases and the distributions for all manufacturing
S.1.C.'s is consistent with the hypothesis that the FIC's RPM

enforcement efforts reflect a random case selection process. In

contrast, a_case'selection process targeted to those circumstances

which economic theory suggests are most likely to be associated

with potentially detrimental effects of RPM would display more

‘cases in concentrated industries.

(D) A Comparison With Markets from the Fair-Trade Era

Unfortunately, we do not know the universe of current uses of
RPM either in terms of product or market characteristics, and

because of the illegality of the practice we are unlikely to be

.
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able to discover it easily. There is, however, one comparison
‘which can’shed at least some light upon the questions of whether
or not our sample éf FTC ﬁPM cases is représentative of the
universe of current uses of RPM, and whether the enfo:cemenﬁgw'
efforts have been essentially random. In 1956 a committee of the
U.S. Senate conducted a voluntary survey of firms known or ‘
_believed to be using fair-trédé contracts: to achieve RPM. Thii"
survey undoubtedly suffers from response bias, as do most
voluntary surveys. ﬁowever. it is the only relatively current
study which attempted to determine the scope of fair~trade
activities comprehensively. The survey returns were analyzed by
E. s. Herman, and from his work some further analysis was
possible.1

Hefman's classifications of fair-traded goods identified in
the survey returns were used to group the products into various
four-digit s.I.C. industries using the S.I.C; classifications
appropriate to the 1954 Census of Manufactures.\ The‘S.I;C,
markets in which fait-tr;ded”prédu¢ps'Qe:e;séldiﬁete'then compared
structurally with all 1954 four-digit S.I.C. markets 4in U.S.
manufacturing, ‘as ‘shown in” Table V;Q. "The disgribﬁtiéﬁs are very
similar. It appears as though the markets in which products were
sold with RPM contracts in the mid-1950's, when such contracts
werévlegal} structurally were distributed in much the same way as
were market structures in ﬁanufacturing.generally. This is
exactiy ghe ;amevggsult we obtained when making similar compari-

sons of markets based uppn recent FIC RPM cases.

1 E. s. Herman, "A Statistical Note on Fair Trade,"™ 4 Antitrust
Bulletin, 583 (1959). Unfortunately, the original survey
questionnaires have since been déstroyed by the Senate Select
Committee that conducted the survey. '
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Table V-9

Distribution of Four-digit S.I.C. Industries
by 1954 Four-firm Concentration Ratios

Concentration Percentage of Total Census Industry Classifications «
Ratio Range All Manufzcturing S5.1.C.'s Industries with Falir Trade

(Percent) (%) (Cumulative $8) (%) (Cumulative %)
1-10 5.9 5.9 5.9 5.9
11-20 2200 21,9 _ 24.2 30.1
21-30 16.4 44.3 16.0 46.1
31-40 15.0 59.3 "14.0 60.1
41-50 13.3 72.6 12.2 12,3
51-60 7.5 80.1 10.5 . 82.8
61-70 7.3 87.4 9.1 91.9
71-80 a.2 91.6 | 3.8 95,7
81-90 3.7 95.3 1.2 " 96.9
91-100 4.7 100.0 3.0 99, ,9**

Source for the fair-trade industries is E.S. Herman, "A Statistical
Note on Fair Trade®", 4 Antitrust Bulletin, 583 (1959).

L2 4

Does nqt total to 100 due to rounding.

Before turning to the dealers' side of the markets, a final
suppliers' side sﬁtuctutal view of the FTC RPM cases.is presented
in Table V-10. This table shows a.jgigg distribution of market
concentration and firm size. Ftom'this it is apparent that a good
deal of the RPM reflected in FTC cases kas occurred among small
firms selling in markets that are structuraily competitive.1
Twenty one of the 64 cases which could be charted in Table V-10
involve firms selling $50 million or less annually (in 1978
dollars) in markets with four-firm concentration of 50 percent or
less. This is approximately one third of the FTC's RPM cases,

However, 8 of these cases were associated with industry-wide

-1 small as used here means annual revenues of $50 million or
less. Structurally competitive is defined as four-firm concentra-
tion of 50 percent or less. It is unlikely that changing these
definitions somewhat will affect the general validity of the
limited conclusions drawn here.
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investigations in which the smaller firms could have been dis-
covered using RPM during an investigation into a larger firm's
activities. Even if these are eliminated, over 20 percent of the

cases fall into the small firm competitively-structured market

category.
. Table V=10
e -
Joxnt Distribution of Four-f1rm
Concentration and Firm €1ze,
Concen~
‘trationy
Ratio Annual Revenues, $ Millions
Range .
. 1~10 |10-25 |25-50 |50-100]100~-250]250-500|500-1000{1000 +
91-100 1
81-90 1 1 2 4 » 1
71-80 1 194 | ‘ 1
61-70 sa 1 1 1 3
51-60 1b 2e 2¢,d 1 1€ 2 | - ' 1e
41-50 . 2 3b 3c,d|  3d,e 2 ' '
31-40 | 2b.c| 2c c | 14
21-30 | 3 1b : 14
11-20 1 1
"0-10 1 -1 1

Concentration is by flve-dxglt S.1.C. product class from the
‘census year nearest settlement or decision. For firms with products
sold in more than a single product class, the product class with the
highest concentration ratio was chosen. Revenues are (1978 constant
dollar) for firms as reflected in Table '1l1. ‘There are 64 total
entries. Four cases did not have both values available.

2 Three of these five cases resulted from the hearing aids
‘investigation.

b . One case from each of these cells (total of four) resulted from
the ski industry investigation.

C One case from.each of these cells (total of six) resulted from
the "stereo" industry investigation. JBL 'is not included among
these six.

d One case from each of these cells (total of six) resulted from-
the investigation of the customers of the Advertising Checking

Bureau.

€ One case from each of these cells (total of four) resulted from
.the women's apparel investigation.
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(E) Dealer Concentration

Numerical information concerning the structure of resale
distribution systems exists in 47 of the 68 RPM cases. In only 4

of these 47 cases (8.5 percent) were there fewer than 100

resellers at either the wholesale or retail level. There were
only four more cases with fewer than 200 resellers at either level
6fmdistribﬁ£ion. Thus, of the 47 cases with data on the number of
distributors, over 80 percent inVéf%éd in excess of 200 dééiers.'
Widespread dealer coilusion inydlving moré than 100 (or 200)
decision makers seems unlikely'to be effective or persisient in
the absence of‘restrictions on entry such as licensing tgqhire-
ments or some mechanism for overt coordination such as an active
trade association.

It seems reasonable to conclude that for the majority of
these (47) cases the use of RPM was not likely mbciVated By
collusive dealéré who had successfully.coerced their suppliers

into using RPM to facilitate a widespread dealers' cartel. - Dealer

‘collusion or monopsony could, of course, exist locally. Whether

local dealer collusion‘(driﬁonopsony) could explain particular
instances of RPM cannot presentiy be determined from the general
information in the case files.

]
(F) Summary and Conclusions

In the 1950's as well as in more reéent FTC cases well over
half of the observed RPM has taken place in markets in which the
top four sellers account for 40 perceﬁtkot less of total sales
(see Tables V-4 and V-9). We also knoﬁ (see Tables V-1 and V-2)
that a'Subétantial'prépofEion of the FIC's RPM cases have involvec
relatively small firms. }fhis was also true of firms using fair-
trade_contéacts in the 1950°'s.l ‘ ,

Wé do not know whether éontemporary uses of RPM are dis-
tributed across markets exactly as they were in fhé‘1950's,_and we

do not know exactly how the changed legal status of the pr&ctice

1 Herman (op. cit.), p. 588. The median-sized manufacturer in

‘Herman's study sold fair-traded merchandise valued at $2 million

in 1954. This would be about S4 million in 1978 constant dollars
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the structural “énapshot“‘from the 1950's, comparing fair-trade
markets to all manufacturing markets, combined with our finding
that recent FTC RPM cases have involved markets which .structurally
are distributed in.about the :same way -as are all’manufaétugigg
markets, suggests that the FTC case sample may provide.a €airly‘
reasonable basis for drawing some limited general conclusions,
Fifst,tréiatively small firms se}iing in structurally compe -
titive markets will often find RPM aavantageous. Unless .there is
collusion among manufacturers or their dealers, these instances of

RPM are not likely to be associated with the conditions which

economic theory suggests are necessary for RPM to be welfare-

diminishing.

Second, RPM is likely to be utilized in all types of markets
in terms of structure. It ié unlikely that there is effective
manufacturer collusion featuring RPM in all or even most of these
markets. Third, available information also suggests that the use
of RPM is unrelated to widespteadvdealer collusion in most
instances.

Fourth, the similafity between the market structure-diéﬁribu-
tions from the fair-trade classifications and all manufacturing,
and the FTC RPM cases and all mahufacturing is consistent with the
view that the FTC has probably done a good job of locating and
prosecuting RPM where it exists, apparently by employing a case
selection mechanism which randomizes enforcement efforts across
markets. This in turn is consistent with the strict enforcement
of a rigid standard of per se illegality.

Fifth, if, hdwever,'the enforcement'goal had been to enforce
the pet se standard in a manner more consistent with anticompeti -

tive economic. theories of RPM, then the Commission's overall

1 However, we do know that the types of products sold with RPM
have changed somewhat over time. In the 1950's, RPM was most )
prevalent among suppliers of drugs and related products,
cosmetics, hardware, tobacco, alcoholic beverages, and electrical
appliances. The most prevalent uses of RPM among the FTC cases
reviewed here involve suppliers of clothing, cosmetics, electrical
appliances and stereo equipment, and sporting goods. See, Herman
(op. cit.), and Table 11 below.
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performance is more ambiguous. Economic theory suggests RPM is
most likely to be detrimental to consumers in circumstances that
require market power and/or collusion;' Had economic criteria been
employed to select RPM cases, either there would be better evid-
ence suggesting the likeiihood of effective dealer collusion, or
the market strﬁcture distributions from the cases would most

likgly bevakéwad toward oligopolistic market structures instead of

relatively unconcentrated markets.’
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FTC RPM Cases: 1965-1982
Company and : : : Firm's rank
case numher : : Sales* : or market share

(Date of oconsent Price-maintained 2 (millions of : in price maintained
or decision) : product line s dollars) : product line (s)**

Paillard, Inc. Photographic equipment and 19,0 N/A
C-914 supplies (10-1965) —

{7-11-65)

Freewman-Toor Shoes and shoe accessories 57.1 N/A

Corp. . (including laces, polish, (30-1965)
C-1007 rubbers, trees, and house )
-(#0-25-65) slippers) - i~

Armstrong Oork Linoleum, linoleum tile, 654.4 23% of asphalt floor
Co. asphalt tile, rubber tile, (342-1963) tile sales in 1962
C-1010 an] related floor covering
(11-3-65) products

Powernail M., Power nailing equipment N/A N/A
et. al. and nails (cleats)

C-1028
(1-7-66)

Ovation Cosmetic, Cosmetics and toiletries 2.9 N/A
Inc. (1.5~1965)
C-1056
(4-8-66)

Lenox, Inc. Fine china dinnerware, 17.8 Largest seller of
D-R718 giftware (vases, ashtrays, (9.3-1963) fine china dinner-
(4-9-68) bowls, etc.), artware ware in the U.S.

Head Ski Co., Skis, ski accessories, 16.9 N/A
Inc. ski clothing (9-1966)

C-1323
(4-19-68)

Vanity Fair Women's lingerie and foundation - 98.9 N/A
Mills, Inc. . garments (52-1965)
C-1390 .
(7-25-68) )

Donahue Sales "Talon products” of packaged 86.4 N/A
Corp. zippers, spooled thread, tape (48-1968) ‘

‘C=1713 and braid
(3-25-70)

James B. Lansing High fidelity loudspeaker 8.2 No more than 7% of
Sound, Inc. equipment (4.8-1970) U.S. sales in a
C-1785 loudspeaker market
(8-24-70)

(modified
5-20-81)
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Tour and

Four dagat :  of

: eight firm
Nther vertical 2 How the products : SIC industry : firms : cuncentration
restraintg*** : were distributed :_(census year) : in SIC : ratio
estrictions on advertising  Over 2000 franchised 3861 (63) 499 63 76
ari transshipping - dealers : ) - ..
N/A Over 100 retail subsidaries, 3141 (63) 784 25 32
_ anrl through independent
retail stores - i
- - . £ e
rice discrimination bty Through 84 wholesalers to 3996 (63) 15 87 98
type of customer 40,000 retailers, and :
to mil order houses
N/A " Patented product sold . 3546 (72)1 o 48 70
through approximately
5,000 dealers
N/K Through wholesale 2844 (67)2 628 38 52
distrihutors
sstrictions on advertising  Through about 2,100 3263 (67) 20 61 87
content and transshipping franchised retail dealers = 3262 (67) 35 70 88
(department storves, , : .
- jewelery, speciality and
. gift stores) and direct
sales to the public from
two of its own plants
astrictions on advertising  Franchised retail dealers 1+3949 - (67) 1,304 28 3
content and transshipping; - B ‘2329 .(67) 517 23 30
reserves distrimution to 2339 (67) 1,048 16 21
cartain customers for
itself
Restrictions on advertising Direct sales to over 2,000 2254 (67) 99 36 54
content retail department stores 2341 (67) 778 15 22
and specialty shops :
Exclusive distributor; To 95 retail chains, 5034 (67)2 - — =
reserves certain 3,000 retail stores, and 2284 (67) 63 62 81
custamers for itself; and 300 wholesalers 3964 (67) - 262 47 58
has purchased all the
stocks of campetitors'
products and removed
them from the shelves
in some markets
Restrictions against N 3651 (67) 1303 ay 693

transshipping and restric-
tion on sales territories,
dealers had to make their
sales records available
for scrutiny by JBL
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Firm's rank

~86~

Company and : :

case number s : ~ Sales* : or market share
(Date of consent : Price-maintained : (millions of : in price maintained :

or decision) 3 product line. H dollars) : product line (s)**-:

Dejur-Amsco Magnetic tape recording, dicta- 13.3 e N/A

Corp. tion and transcription devices (7.8-1970)
Cc-178
(8-27-70)
Yardley of Toiletries, perfumes and . & 45,9 - _N/A
London, Inc. cosmetics - (25-1967)
C~-1832
(12-7-70) -

Bulova Watch Co. Watch and clock products 179.9 N/A
C-1887 : (100-1968)

(4=1-71)

Ithaca Gun (o. Sporting firearms and firearm 19.3 N/A
C-1926 accessories (11-1969)

(5-26-71) '

Magnavox (o. Consumer electronics (televi- - 852.9 9.2% of U.S. color
D-8822 ‘ sions, radios, phonographs, (464.3-1967) IV market
(6~9-71) and tape recorders) 1965-1969

Gamble-Skogmo, Women's and. children's ready 52,7 N/A for Mode O'Day.
Inc. (Mode ° to wear apparel (dresses, (30-1969) Parent was l4th
O'Day Co.) lingerie, sportswear) largest retailer
C-1944 in 1969
(6-14-71)

Barton Candy Chocolates, other candies - 28.1 N/A
Corp. and confections, baked (16-1969)

C-198 goods, and nuts o
(7-21-71)



: : : Number : . Ffowr and
2 - : Four dagit : of : -eight firm
Other vertical | : How the products ¢ SIC industcy : fire : Quicentration -
restraints*** : were distributed s (census year) : in SIC : ratio
Fxclusive dealing; Exclusive U.S. distributor 5081 (67)2 - -— -
territorial and sells through over 500 3579 (67) 170 63 74
customer restrictions; independent franchised - -
.advertising restric- dealers
tions, uniform trade-ins
Territorial and customer - Purchases and sells 2844 (67) 628 38 52
restrictions products of its parent .
- & corporation. Sells & =
direct to about 12,000 .
retail outlets and, .
from 1956 to 1969, to
1,000 wholesale sales
, representatives
Advertising restrictions; Through a dealer organiza- 3871 (67) 153 47 63
restrictions on which tion .
products dealers oould
carry and on guarantees
Justomer restrictions Direct sales to about 3484 (72)4 75 s3 74
7,000 authorized dealers
ocation and advertising Sells direct in continental 3651 (67) 303 49 69
restrictions; exclusive U.S. to about 3,000 :
dealing and full-line franchised retailers
requirements; limits on
trade-ins; and tied
sales
xclusive dealing Through 55 company-owned 2335 (67) 5,008 7 9
stores and 660 dealer 2341 (67) 778 15 22
stores 2339 (67) 1,048 16 21
- equired franchise Franchised candy stores, 2071 (67). 1,091 25 35
operators to purchase department and drug 2072 (67) 27 77- 89

certain fixtures

stores with candy
departments, wholesalers,
and same conpany stores,
About 3,000 total retail
outlets. )
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Campa . s : Firm's rank

case m ; : Sales* : or market share

(Date of consent : Price-maintained { (millions of : in price maintained

or decision) product 1line : dollars) : _product line (s)** .

Erie Poundry, Co. Compressed air dryers, 4.9 30% of .S, -
(Van-Airfy‘ oil scr:umers?r%iltet‘s, (3-1971) -Aetiquescent air -
Inc.) and related air and gas Adryer v.narket, 708
C-2003 treating equipment of desiccant air
(8-10-71) - dryer market.

World's largest
air dryer manu-
. R facturer .
Ronne Rell, Inc. Cosmetic and toilet proructs 17,5 N/A
C-2019 - i (9.5~1967)
(8-25-71)
. Musical instruments and 0,2 N/A
C-2069 accessories (trumpets) (0,146-1970)
(10=-26~-71) '
Browning Arms Firearms and accessories 55.1 Ranked third in
o (32.3-1970) U.S. firearm
C=2212 sales in 1969
(5=4-72)
Corning Glass Glass household food preparation, 1,006.3 N/A
Works serving and storage products (590-1970)
n-8874 {Pyrex, Corning Ware anr
(6~-5~73) Corelle)
(Amended Final
Order 6-17-75)

Sonotone Corp. - Hearing aids S.1 In 1970 was fifth
C-2414 (3.0-1970) in U.S. sales
(6-19-73) with about 6%

of the market

Radio Ear Qorp.  Hearing aids 3.9 _ In 1970 was eighth
C-2419 , (2.3-1970) in U.S. sales
(6-26-73) with about 4.4%

- of the market

Adolph Coors Co. Beer 377.6 Ranked fifth in U.S.

.D-8845 : (215-1969) in 1968, fourth in
(7-24-73) 1969, but was first
(modified in 10 of 11 states
2-4-175) where it sells with

shares of 31 to 67%

Chuck Full of Coffee, frozen cakes, and 75.56 N/A
Nuts other fast foods sold (43.0-1969)

D-8884 through its restaurants _
(10-2-73)



s 3 t Namber :  Four and

: : Four digit : of : eight firm
Other vertical : How the products : SIC industry : firms. +—eunoentration
restraints*** : were distributed : (_oensus_y_ear) : in SIC : ratio

Territorial and Through dealers and 3569 (67) 725 10 . 19

 customer restrictions; distributors throughout . .
profit passovers; and U.S. ,
exclusive dealing - -

Restrictions on advertising Through ahout 8,000 - 2844 (67) 628° 38 52
and customers franchised dealers

N/A Through 51 dealers 3931 (67) 304 35 s8
throughout the U.S.

Customer rvestrictions Through about 10,500 3484 (72) 75 53 74

authorized dealers '

Customer restrictions on Through over 300 whole- 3229 (72) 211 66 82
resales to non-signers salers in 1971 and not 3231 (72) 842 43 53
of Corning's fair-trade to retailers . '
agreements ' ‘

Custorer, territorial and  Through 296 dealers 3842 (72)5 780 4 - 54
advertising restrictions, throughout the U.S.
exclusive dealing. :

Required dealers to '
furnish custamers' names
and addresses to Sonotone

Custarer, territorial and Through 222 authorized 3842 (72)5 780 4l 54
advertising restrictions; dealers throughout . ’
exclusive dealing. the U.S. i
Required dealers to
furnish custamers' names
and addresses ‘to
Radio Ear 7

Customer and territorial - Through about 170 wholesale 2082 (72) 108 52 70
restrictions, exclusive distributors and not to :
dealing, and exclusive central warehouses
on-tap draught sales

Tying of food and supplies Through 38 licensed 2051 (67) 3,445 26-  38
sales to licensees by - restaurants and 45 2095 (67) 206 53 7

licensor

conpany-owned
restaurants mostly
in New York
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‘TABLE V-11—Continued

Campany and  : 1 :  Fimm's rank :
case number : : : Sales* ¢ or market share :
(Date of consent : ‘Price-maintained H (millions of - : in price maintained :
or decision) : _product line H dollars) . : _product line {s)**

Hammermill Paper Printing paper, fine paper 600, 4 Sixth largest
Co. - - products (including coated (352-1970) producer. of print-
C=-2513 and uncoated book papers, ' ing and fine paper.
(4-24-74) offset papers, text and .~ ¢ Bbout 5% of U.S,

cover papers, sulphite bond, shipments in 1967,

ray or cotton ocontent paper, . Their Watermarked

mimeograph and duplicator paper sales were

papers, onionskin, ledger less than 1% of

papers and bristols) total U.S. ship-
ments

Colt Industries Sporting firearms and 29.2 Firm ranked fifth in
gpgggging Corp. accessories (17.1~1970)7 U.S. sales in 1969
(7-12-74) :

Dahlberg Hearing aids and related 7.2 Third in U.S. in sales
Electronics, articles ' (4.2-1970) in 1970 with about
Inc. 8% of U.S. market
D-8929 .

(8-6-74)

Holiday Magic, Cosmetics, toiletries, cleaning 26.3 0.34% of U.S.

Inc. " products and associated items (15.4~1970) cosmetics sales in

D-8834 1970, 1.4% of

(1U-15-74) door-to-door
cosmetics sales?

Duofold Inc. Two-layer underwear, regular 7.0 Number one ranked
C-2632 and quilted underwear, (4.5-1973) firm in sale of 2-
(2-10-75) sportswear, pajamas, parkas layer underwear in

and related items U.S. (formerly
) patented)

Cubco Inc., Ski bindings and related items . 1.1 Ranked sixth in U.S.
et. al. L (0.7-1972) ski bindings
C-2670 - market in 1973/74,
(5-22-75) was_ third in 1970,

Food Fair Stores,
Inc. (Amterre
Development )
D-8935
(9-30-75)

TEAC Corp. of
America
C-2752
(10-24-75)

Shopping center leases, real
estate development

High fidelity audio components -

(tape decks, amwplifiers and
tuners, speakers and pro-
fessional recording

equipment)

- 29.7
(18,0-1971)

33.1
(25.0-1974)

had heen first
when product was
patented.

Largest publicly
held shopping
center develop-
ment company in
U.S. in 1971

n/als



: T Narber ¢ Tour and 3
Four digit : of 1 eight firm
SIC industry : firms :OXicentration 3

“Other vertical How - the products

restraints*** were distributed {census year) : in SIC : ratio :
Customer restrictions, About 72% of products sold 2621 (72) 194 24 4
limited agents' ahility through wholesale 2641 (72) 366 % Prs
to carry other o distrihutors (agents) 2648 (72) - 405 34 45
companies' product throughout the U.S. PV = -

lines, if they were
priced at or helow
Hammermills® prioes
for equivalent

procucts.

Customer restrictions Directly to about 7,000 3484 (72)8 7 53 74
on resale to other authorized dealers
dealers; refusals throughout the U.S.
to deal

Customer, territorial Through 402 authorized 3842 (72)5 760 a 54
and advertising dealers throughout ‘
restrictions; exclusive the U.,S. in 1970
dealing. Required
dealers tn furnish
customers' names and
addresses to Mahlhery.

Purchase restrictions, Through over 94,000 2844 (67)12 628 38 52
customer vestrictions, distributors in a 2841 (67) 599 70 78
territorial allocations, multi~level marketing 2842 (72) 1,022 {3 54
advertising restrictions, programll
price discrimination

Customer restrictions Through over 5,000 retail 2254 (72) 7 46 61

accounts 2253 (72) 882 16 26

Customer restrictions, Through about 1,000 care~ 3949 (72) 1,441 %

advertising restrictions fully selected retail ‘( ) ) ! : 3
‘ : outlets specializing
in ski products

Restrictive lease provi- Operates 48 shopping 154214
sions excluding dis- *  centers in Eastern U.S. 6512
counters, and and 35 free-standing
advertising commercial properties
restrictionsl3 ' ,

Customer restrictions, To retail dealers through 3651 (72)16 M3 © n

advertising restrictions

salespersons and sales
representatives



TARLE' V=]11--Continued

Company and : B B Firm's rank
case nznber : , 3 Sales* :  or market share :

(Date of consent : Price-maintained : (millions of : in price maintained :
or decision) H product. line ] dollars) :  product line (s)** :

Sherwood High fidelity audio components 18.6 Ranked thivd in
Electronic - " (amplifiers; receivers, (12-1973) U.S. sales of
Lahoratories, tuners and' speakers) B ﬁ ) receivers in
Inc. ) 1975 with 8%
C-2753 share.

(10-24-75) -

Sansui High fidelity audio components 33.1 N/Al8
Electronics, (full line of components) (35-1974)

Corp.
C-2754
(10-24-75)

U.S. Pioneer High fidelity auwiio components 106.0 Ranked first in U.S.
Electronics (full line of components) : (R0-1974) sales in 1974 in
Corp. receivers (15%),
C=-2755 amplifiers (20%), :
(10-24-75) and tuners (21%).19
(modified in '
1983)

Shaklee Food supplements, cosmetics, 116.2 N/A
Corporation toiletries and fragrances, (75-1973)

C=-2790 household and industrial
(2-18-76) cleaners

(modified '

6-1-81)

Rubbermaid Rubber, plastic, and rubber- 165.1 | N/A
Inc. " coated wire household (102-1972)20
D-8939 products ’

(4-13-76)
(modified
8-17-78)

United Audio High fidelity audio conponents 36.0 Ranked first in
Products, Inc. (Dual and PE record changers ° (30-1975) sale of record
C-2828 and cassette tape decks) : ’ changers in 1974
(7-12-76) : with 34,6%21

Nikko Electric High fidelity audio 6.0 N/A
Corp. of . camponents (amplifiers (5~1975)

America and tuners) )
C-2829
(7=-12-76)

Pande Cameron Handmade rugs and carpets 8.0 ' Among largest sellers
& Co. of New . (6-1974) of imported
York, Inc. oriental rugs in
C-2850 the U.S.

(11-3-76)

-92-



: : i : Number :  Four and
: : Four digit : of - : eight firm
Other vertical : How the products : SIC andustry : furms' —s—esncentration
restraints*** : were distributed : (census year) : in SIC : ratio
Customer restrictions, To retail dealers through 3651 (72)16- 343 . ,49' 71
advertising restrictions salespersons and sales : o
- " representatives ‘
. & ’ i -
Customer restrictions, To retail dealers through. 3651 (72)16 343 9 "N
advertising restrictions salespersons arx] sales
: ' representatives
Customer restrictions, To retail dealers through . 3651 (72)16 343 49 N
advertising restrictions salespersons and sales
representatives
Customer restrictions, no ‘Through over 100,000 2099 (72) 1,856 26 36
sales from fixed retail independent distributors 2834 (72). 630 26 4
locations in a three level market- 2842 (72) 1,022 T 43 54
ing system 2844 (72) 503 38  $3
2841 (72) 577 62 74
Customer restrictions, Direct to wholesalers and 3069 (72) 967 16 24
advertising restrictions to same retailers 3079 (72) 6,762 8 12
Customer restrictions, To retail dealers 5116
advertising restrictions through salespersons and 3651 (72) 343 9 n
sales representatives
Qastdter restrictions, Through salespersons and 3651 (72)16
advertising restrictions . sales representatives 72) w3 ® n
Advertising restrictions Through about 150 rajor 2279 (72)22 80 ) 88
retail dealers and 2271 (72)° 64 o1

250~-300 other dealers
throughout the U.S.

-93-~
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TARLE V=-11—Continued

Company and T T s Pirm's rank :

'~ case number : : Sales* 1  or market. share :

(Date of consent . Price-maintained t  (millions of -3 in price mintained :
or decision)  : product line t ___ dollars) 3 _product line (s)** .

Medalist Thermal underwear, parkas, ski 18.6 A leading manu--
Industries, .pants, ski sweaters, tennis- (12-1973) tactuver of thermal
Inc.23 wear, and related items ' underwear and ski
(Al}en-A Co.) i related apparel
C=-2851 items
(11-9-76)

Salomon/North Ski bindings ani related aki 14.8 Ranked - €irst in world
Amsrica, Inc. accessories  (13=1976)24 in sales of ski
C-2859 bindings in 1974,
(1-6-77) -Share of U.S. ski

binding sales over
408

Olin Ski ., Skis, ski hoots, and related N/A N/A
Inc. items
C-2895
(7-19-77)

Copco, Inc. Gourmet cookware 6.4 Ranked third in U.S.
C-2900 (5.3~-1975) - in sales ef gourmet
(9-7-77) a cookware26

Performance Fiberglass sailhoats and 2.4 N/A
Sailcraft, sailhoat -accessories (2.0-1975)28
Inc.’ ’

C-2922
(5~-2-78)

Levi Strauss Men's, women's, and children's 646.0 About 308 of an
& Qo. jeans; co. also sells slacks, {569-1976) all jeans
D~9081 shirts, jackm. and related marrket 29
{7-12-78) items

Interco, Inc., Footwear and wearing 1 1,218.6 N/A
et. al. apparel30 (1073.3
C-2929 -1976)31
(9~26-78)

Advertising Mministrator and auditor N/A N/A
Checking of cooperative advertising
Bureau, Inc. programe for manufacturers
C-2947 of wearing apparel, £ootueat,

(1-4-79) cosmtics, watches, etc,

~94~



This firm's services
which included media
monitoring, providing
tearsheet services, and
preparing advertising
reports were' believed
to facilitate its
clients' use of RPM; and
discriminatory advertis-
ing allowances

Apparel is distributed
through subsidiaries to
retailers throughout U.S.

Performed cooperative
advertising services for
over 1,000 clients, and
for over 400 prominent
manufacturers of branded
products. Of these, -
40-50 were believed to
have legally offensive
advertising programs

-95-

If classified, ACB would be
in Major Group 73-Business
services, and not in a
manufacturing industry

(17) 159

. 2 : Namber @ Tour and
: : Powr digit : of : eight firm
Other wvertical . 2 How the products ¢ SIC industxy : firms 7 i ouneentration
___restraints*** : were distributed 3_(census year) : in SIC : ratio
Customer restrictions, Through selected retail 2322 (72) 67 49 71
' advertising restrictions = dealers throughout the 2329 (72) 481 20 27
- 'u.S. 2339 (72) 1,247 18 25
s - 2341 (72) 608 15 23
Customer and advertising Ahout 2,400 retail dealers 3949 (77) 1,757 21 28
restrictions2® throughout the U.S.
Customer and advertising - Through authorized dealers 3949 (77) 1,757 21 28
restrictions throughout U.S. ‘
Customer and advertising To selected retail 3469 (77)27 2,544 9 16
. restrictions dealers throughout the '
: Uos. :
Territorial and Throughout Canada 3732 (77) 2,148 1. 19
advertising arx] the Eastern ’ '
vestrictions U.S. through
independent
dealers o
hdvertising restrictions, Direct sales to 2328 (77) 347 49 60
including restrictions over 15,000 2339 (77) 1,625 14 20
-on use of Lavi's name . retail dealers ‘
in ads for irregular
or second-line
products; customer
restrictions; tying
Advertising restrictions,.  Dual distribution . 2385 (77)32 157 . 41 52
exclusive dealing, ' of footwear through @ - - 3143 (77) 115 31 46
discrimination campany-owned and 3144 (77) 243 29 39
independent retailers. 3149 24 41



TAALE V-11—Continued

Company and : B : Firm's rank
case numher’ H i : Sales* : or market share

- (Date of consent Price-maintained s (millions of : in_price maintained
or decision) @ product line :: . dollars) : product line (s)**

Huk-A-Poo . Wearing apparel and accessories, 74.7 N/A

Sportswear, primarily women's apparel (70-1977)

Im.' et‘ &1. - -

(Pranx _ & -
Fashions, Inc.)

C~2962

(4-25-79)

Awway Corp., Various household  products: 191.9 © 1.7% of U.S.

Inc., et. al.. home care and cleaning,. © £169,0-1976) sales of soaps
D~9023 personal care products ' : and detergents
(5~8-79) {cosmetics), food supple- in 1974. No wore
ments, cookware arx] cutlery, than 1.7% in any
commercial and agricultural of its other 1.,S,
products, catalog sales product markets.34
of a variety of products,
ard safety products :
(sroke detectors &
fire extinguishers)33

Appliance Buying conperative for resellers 21.3 N/A
Dealers of electrical appliances such = (20~1977)36
Cooperative, as television sets, washing
et. al. machines, dryers, air
C-2969 conditioners and record
(6-7-79) playing equipment

Motherhood Maternity wearing apparel and 15.9 Less than 5%
Maternity related products; women's, - . {14-1976) of a‘maternity
Shops, Inc. children's, and infants' : apparel market
C-2974 clothing and accessories .
(6-21-79)

Hartz Mountain Pet supplies, e.g., collars, 233.9 Industry leader,

. Corp. shanpoos, medicinals, toys, (206~1976) in 1970 had about
C-3008 leashes, feeding dishes, R SO0t of a pet
(6~-25-79) books, bird and small ‘animal =~ products market

cages, etc. -

Jonathan Iogan, = Women's apparel such as 433.3 largest supplier
Inc. dresses, suits, sportwear, (381.6-~1976) of women's
C=-2977 raimwear, children's wear, S apparel in U.S.
(7-25-79) leather and men's

rairwear?l

-96-



e e o e

: : s Number : Four and
. : : : Pour digit : of : eight firm
Other vertical s How the products : SIC industry : fimms : ooncentration :

-97~

restraints*** were distrihuted ¢ (census year) in SIC ¥ ratio
Advertising restrictions To retail dealers 2341 (77) 548 22 29
throughout the U.S. 2342 (77) 150 36 52
2331 (77) 1,292 12 18
2335 (77) 6,753 8 12
" - 2337 (77) 1,558 15 20
- ; 2339 (77) 1,625 14 - 20
Customer restrictions, Through about 2,500 2834 (77) 655 - 24 43
exclusive dealing direct huying distri- 2841 (77) 554 59 71
rights to certain butors and over 2842 (77) 946 41 56
customers, advertising 360,000 house-to- 2844 (77) 644 40 56
restrictions, location house independent 2099 (77) 1,872 28 36
restrictions on dealers35 distrihutors
Advertising, customer, Buying cooperative for 3585 (77)38 731 41 51
. ana territorial or * 22 memher companies, 3633 (77) 21 89 N/A
location restric- and 5 affiliated firms, 3651 (77) 546 51 65
tions, "holdbacks" - all of whom were N.J.
of rebates and retailers selling .
allrowances due primarily to customers
members. 37 in the NY metro area
Advertising restrictions Through retailers 2331 (77) 1,292 12 18
throughout the U.S., 2335 (77) 6,753 8 ‘12
and through about 270 2341 (77) 548 22 29
outlets. (90 percent 2369 (77) 307 24 36
through_company ’
stores) 39
Custaomer and territorial Direct to consumers 2047 (77)40 218 S8 74
restrictions, location from 9 retail out- 2833 (77) 153 65 78
restrictions, price lets, and through 3199 (77) 512 13 24
discrimination; tying, 600-700 distributors 3231 (77) 1,000 kI 39
saught exclusive to supermarkets, 3499 (77) 3,142 13 13
dealing by retailers pet shops, variety
Feen stores, discount
stores and jobbers.
Supermarkets and
variety stores sell
about 80% of Hartz
products as measured
by dollar sales
Advertising restrictions, Direct to about 2331 (77) 1,292 12 18
including restrictions 17,000 retailers 2335 (77) 6,753 8. 12
on the use of the brand throughout the 2337 (77) 1,558 15 20
name in discount U.S., and to 2339 (77) 1,625 14 20
advertising retailers 2361 (77) 455 15 23
) through show- 2385 (77) 157 41 52
rooms in eight
cities. Company
has about 300
salesmen



TABLE V-1l-—Continued

Company and : : : Firm's rank
case,ﬁﬂmber : : Sales* H ;n;narkgt‘share
(Date of consent : Price-maintained : (millions of ~: in price maintained
. or decision) : product line : dollars) : product line (s)**
Pendleton Men's, women's, and 40.0 N/A
Woolen - - - - - ¢hildren's apparel, (40-1978)
Mills, Inc, blankets and wool fabric & _
c-2985
(7-31-79)
Gant, Inc. Men's, women's, and *50.0 N/A
C-2996 children's wearing apparel (50-1978)
(11-6-79) including dress and
sports shirts
Jaymar~Ruby, Men's wearing apparel and 63.0 Nation's largest
Inc. related accessories (63-1978) manufacturer of
C-2997 (dress and sports men's “quality"
(11~-8-79) slacks) slacks
Clinique High fashion, dermatologist- N/Ad4 A leading manu-
Laboratories, developed line of ' facturer of
Inc. cosmetics, perfumes, and 'quali;y"
C-3027 other toilet prepara- cosmetics, may
(7-23-80) tions. ' rank second in
such a market
Towle Manu- Silverware, platedware and 34,1 o N/A
facturing stainless steelware,. {30-1976) (but Towle was
Co. including sterling silver not one of the
C-3029 flatware and hollowware, largest silver
(7-29-80) - silverplated and pewter manufacturers)
hollowware, stainless steel
flatware, cutlery, sterling
silver jewelry, candle- )
‘sticks, hurricane lamps,
napkin rings, table trays
and mats -
Darvel, Inc.46 Wearing apparel and 6.0 A new entrant with
- C=3034 accessories - including {6.0-1978) an insignificant
- (8-12-80) men's and waren's jeans : national market-
(Zepplin brand) share
totes, Inc. Rubber and plastic foot~- N/ad7 N/A
C-3040 - wear, umbrellas, hats, :
(9-12-80) scarfs, and other
wearing apparel
Tingley Molded rubber footwear 12,0 largest manu-
Rubber (12-1978) facturer of
Corp. molded rubber
C-3041 footwear in
the U.S.

(9-12-80)
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:‘ : : Namber : Four and [}
. 3 : Four digit ¢ of :__eight :.i.n_n :
Other vertical : How the products : SIC industry @ firme i concentration :
restraints*** : were distributed :_(census year) : in SIC : ratao. 3
A o . . 42 153 31 47
Advertising restrictions. Direct sales to 2231 (77) .
Required dealers who .over 5,000 2321 (77) 669 17 ‘ 38
discount not to use the retail dealers 2328 (77) 347 49 &0
Pendleton same in - $331 (77) 1,292 12 18
advertising or selling 2329 (77) 553 12 22
the product o :
isin tricti i 43 619 21 32
Advertising restrictions, Direct sales to over 2311 (77) ;
required dealers who do 5,000 retail dealers 2321 (77) 669 17 28
discount not to use the retail dealers 2327 (77) 404 25 40
Gant name in adwvertis- 2331 (77) 1,292 : 12 18.
ing or selling the ’ o
product
Advertising restfictions. Direct sales to 2327 (77) 404 25 - 40
Dealers could not use over 5,600 retail
trademark in advertis- dealers some of
ing or selling at whom are conpany
discount owned . ,
Advertising Through about 230 2844 (77) 644 40 56
restrictions retail accounts,
: same of whom have
multiple outlets
Advertising and_customer Through over 10,000 retail 3914 (77) 247 51 67
restrictions dealers, about 60%
of wham are small jewelers
Advertising restrictions, Direct sales to over 2328 (77) 347 49 60
including restrictions 2,000 retail dealers 2339 (77) 1,625 14 20
the use of the brand: :
name in discount
advertisements
Advertising restrictions, .  Through over 3,000 3021 (77) 67 58 73
including restrictions . retail dealers 3069 (77) 1,127 16 24
on the use of the .
totes name in discount
advert isements48
Advertising restrictions Through over 100 3021 (77) 67 S8 73
including restrictions footwear whole-
on the use of the salers, also

brand name in discount
advertisements4

private label
sales to Sears
and Penney's

-39~



TABLE V-1l—Continued

Company  and 1 s : Firm's rank
_case number : » : Sales* :  ar.market share
(Date of consent : Price-maintained ¢ (millions of “: in price maintained

or decision) product line : dollars) :  product line (s)**

Palm Beach Men's wearing apparel : 52.9 : N/A
Company = - " and .related accessories (60~-1979)

C~-3073 ‘ ; & =
(8-4-81)

Russell Stover Roxed chocolate candies 111.0 One of largest U.S.
Carxlies, Inc. . (125.8-1979) - manufacturers of
D-9140 boxed chocolates
(7-1-82) : : S :

Onkyo U.S.A., High fidelity audio 18.5 Ranked between
Corporation components (25-1980) 10-15 among
C=3092 30-35 awlio
(7-2-82) components

' manufacturers, 50 -
Market. share of
. 2.5-3% o

Germaine Monteil Cosmetics 29.6 - 12-15% of a
Cosmetiques " (40.0~-1980) "prestige"
Corporation , cosmetics
C-3098 ‘ market in

* (11=-19-82) . which the

. firm ranked

~100-



: B : : Number :——Fow and
: s : Pour digit : o©f * : eight firm
H Other vertical H How the products : SIC industry : firms = : ooncentration :
: restraints*** : were distributed : (census year) : in SIC s ratio

Advertising restrictions, - -~ ‘Through over 4,000 2311 (77)- 619 2 32

including restrictions retail dealers . £327 (77) . 404 25 40
on use offhrand name throughout T
in advertisements the U.S,

Muvertising restrictions Through over 18,000 2065 (77) 867 38 49
dealers, primarily, 2066 (77) 47 73 8g
drug, card, gift, )
and department
stores

Advertising restrictions, N/A ' 3651 (77)16 546 51 65

including restrictions :
on the use of hrard
name in discount
advertisements
" Advertising restrictions, Through about 800 2844 (77) 644 40 56
including restrictions retail accounts .
on the use of brand . mostly department -
name in discount . and specialt
advertisements , stores3l
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FOOTNOTES

* : : '
The numbers in parentheses are nominal annual sales revenues

and the year in which those sales were realized. The other number
is constant 1978 dollar sales converted by using the Producer
Price Index for finished consumer goods. Unless otherwise——
indicated these are the total company sales associated with the
product lines believed sold subject to RPM.

** fThe rank -and share figures reflect the market definition(s) as
reported in the case files. No attempt was made here to determine.

"if these are economically relevant maxkets. ' =

*** The other restraints reflect the allegations in the

complaints and decisions as well as supplemental information from

‘the case files.

N/A -- Not available.

1 1In 1967 power driven handtools were classified in S8,1.C. 3548
Metalworking machinery, n.e.c., and the subsequent census years
are not comparable. The choice was between the wrong industry and
the correct census year, and the wrong census year and a better
industry definition. The latter was chosen. :

2 Company does not manufacture products itself but distributes
for the manufacturer. The manufacturing S.I.C.'s listed are those
the product(s) would be classified into if the firm had been a
manufacturer, i.e., they are intended to approximate a "product"
market. ' -

3 s5.1.C. 3651, Radio and TV receiving sets excludes substantial
foreign competition. Although actual market share data are
sketchy, McEachern and Romeo ("Vertical Restraints in the Audio
Components Industry: An Economic Analysis of FTC Intervention®)
report the results of a 1975 consumer study showing the top four
firms selling speakers with 27 percent of the U.S. market in 1975,
In this study, JBL ranked fourth with an estimated share of 4
percent.

4 s.1.C. 3484 Small. arms was classified as S§.I.C. 1951 in 1967
and earlier years, but no concentration data are available prior
to 1972,

5 Commission records indicate that the 1970 four and eight-firm
concentration ratios for U.S. hearing aid sales were 49.3 percent
and 68.5 percent respectively.

€ Chock's sales of supplies and non-Chock food items to its
licensees were $1.2 million in 1972 and $2.4 million in 1968. The
$43 million in 1969 sales includes sales of canned coffee to other
outlets for resale which were not alleged to have been involved in
RPM or tying.

7 1970 -domestic gross sales of firearm products by Colt
Industries Operating Corporation which is a subsidiary of Colt
Industries, Inc.

8 gmall arms were classified in S.I.C. 3484 in 1972, in S.I.C.
1951 in prior years. - Data prior to 1972 are not available.

9 Gghares are estimates calculated from information in the Initial
Decision.

- 10 1t was alleged that the entire marketing system of Holiday was

essentially a deceptive pyramid scheme. The RPM was not the
central focus of the case, but the presence of RPM did influence
the view adopted by the Commission of the marketing system.

-102-



FOOTNOTES—--Continued

11 Total distributors is the sum of Holiday Girl distributors,
Organizer distributors, and Master distributors for 1969 The
data are contained in the Initial Decision.

12 Holiday Magic, Inc. was not actually. a manufacturer of
cosmetics, but marketed products manufactured by others under
Holiday .labels. - S.I.C. 2841, 2842, and 2844 indicate the concen-
tration of shipments by cosmetics mangfacturers. Data for 2842
-are not available in 1967. -

13 This case 1nvolved both horizontal and vertical price-fixing
allegations in that the restrictive lease provisions allegedly
controlled leasees' resale prices and thereby also restricted
price competition among leasees within a given shopping center.

14 $.,I.C. 1542 is General contractor - nonresidential bhuildings,
other than industrial buildings and warehouses. §.I.C. 6512'is
Operators of nonresidential huildings. Concentration ratios -are
not available for these S.I.C. codes, nor are there reasonably
approximate manufacturing S.I.C.'s into which this flrm could be

classified.

15 ‘TEAC's market shares in its respective product lines are not
available. From McEachern and Romeo's study (see fn. 3) TEAC was
not among the top four firms selling speakers in the 1.S. in 1975,
The top four speaker sellers accounted for 27 percent of speaker
sales in 1975.

16 g5,1.Cc. 3651 excludes substantial imports and consequently
'overstates actual market concentration. -

17 Estlmate is reported in McEachern and Romeo's study. (see fn.
3). Estimates of Sherwood's shares in its other product lines are
not available. Sherwood was not among the top four sellers -of
‘speakers in 1975, 1975 four-firm concentration ratio of sales for
speakers was 27 percent, for receivers 44 percent.

18 McEachern and Romeo (see fn. 3) report that Sansui was not
among the top. four U.S. sellers of record changers, speakers,
receivers, ‘or headphones. 1975 four-firm concentration ratios of
sales for these products were 88 percent, 27 percent, 44 percent
and 52 percent respectively. ) .

19 McEachern and Romeo (see fn. 3). The shares of Pioneer in
other product lines are not availahle. An estimate of Pioneer's
1975 share: of receivers is reported as 19 percent. -

20 In 1970 Rubbermaxd had sales of $69 million of which approx1—
mately $40 million was fair-traded. Their 1971 sales were ‘in
excess of S$78 million. The amount fair-traded in 1971 and 1972 is
reported as -substantial, but no amounts are given. ,

21  McEachern and Romeo report a 1975 survey indicating Dual was
ranked second in record changer sales with a share of 23 percent
.and four-firm concentration of 88 percent. United's sales- had
fallen from $30 million in 1975 to $13 million in 1977, apparently
due to increased import competition.

22 pande, Cameron & Co. were actually importers of handmade
oriental rugs not manufacturers. They are classified here in
S.I.C. 2279 and 2271 only for comparative purposes.

23 ‘Although both Medalist and its subsidiary Allen-A were
respondents, only Allen-A manufactured and sold products subject
to the Order. , The sales figures used here are for Allen-A only.
Medalist's 1974 sales were in excess of S95 million.
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FOOTNOTES~--Continued

24 These are U.S. sales. In 1974 Salomon's U.S. sales were only
$5 million. The worldwide sales of Salomon. in 1976 were almost

$40 million. . : . =

25 Salomon maintained that its RPM was legal in fair-trade states
prior to 1975, and that RPM was not used in other states at all.
Commission documents do show price cutting in free-~trade states,
and there was no evidence that any dealer in ,a free—trade area had
been terminated for price cutt1ng. € -

26 Other firms identified as being in the gourmet cookware market
were Dansk and Le Creuset, hoth of which had more than twice
Copco's annual sales volume.

27 copco of Denmark produced enameled cast iron steel pots and
pans which Copco, Inc. imported and sold in the U.S. Thus inclu-
sion in S.I.C. 3469 is for comparison purposes only, as the U.S,
firm did not actually produce the products.

28 The Canadian company's total 1975 sales were $3.6 million, but
only $2.0 million of sales were in the U.S.

29 This figure comes from Sharon Oster's study, "The FTC v. Levi
Strauss: An Analysis of the Economic Issues.”

30 1nterco sold Florsheim and Thayer McNeil footwear, and London
Fog, Clipper Mist, Queen Casuals, Devon, and College-Town wearing

apparel among others,

31 This is 78 percent of Interco's annual. sales. Apparently 78
percent of Interco's sales came from footwear and apparel. In
1977 Florsheim alone had sales of $419.9 million.

32 These S.I.C. industries,ihclude footwear and raincoats., Other
apparel items sold by Interco could not be classified because the
public records do not specify the types of apparel with enough
detail. . .

33 Amway manufactures and sells about 150 products, mostly
cleaning and personal care items. In 1974 soaps and detergents
accounted for 41 percent of sales, polishes and sanitation goods
20 percent, toiletries 7 percent, and pharmaceutical preparations
6 percent. Various other items accounted for the remainder.

34 The four=firm concentration of U.S. soaps and detergents sales
in 1974 was 86 percent according. to the ALJ's initial decision,
This was Amway's principal product market in terms of its own
sales.  However, Amway's share of this market was less than 2 per-
cent, and ‘its leading ptoduct (sA8 Plus) accounted for only 0,78
percent. The "personal care products"” market had four-firm con-
centration of ‘sales of "49 percent, and Amway's share was less than

1.7 percent.

35 The Commission found Amway guilty of RPM, found one aspect of
their advertising restrictions legally offensive, ‘and held that
some of the earnings-potential claims were false and misleading.
Other alleged violations were dismissed. .

36 ADC's sales to affiliated and member companies for fiscal 1977
were estimated at $15 to $20 million in Commission documents.
Member sales to the consuming public were "“substantially higher”
37 This case could also have involved horizontal price fixing.

38 ADC was not a manufacturer of the products sold to their

members, For comparison purposes the products sold by ADC members
have been included in these S.I.C. industries. :
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FOOTNOTES~--Continued

39 The company stopped sales to independent retailers somet ime
after July 1976.

40 None of these S.I.C. industries is a close approximation to an
economically relevant market for Hartz products.

41 The evidence supporting the RPM charge was mostly related to °°
Misty Harbor rainwear. However, the consent covers all Jonathan
Logan lines except footwear and accessories. Information concern-
ing all product lines was not sought, as respondent had offered to
enter consent negotiations. .

- 42 As a manufacturer of woolen fabric,'@ﬁis company would .be
classified in S.I.C. 2231. The additional S.I.C. industries are
included for comparison purpases as Pendleton sells men's,
women's, and children's shirts and other apparel items in addition
to fabric and blankets.

43 Gant itself only manufactures men's shirts. Other products
sold under the Gant label are manufactured hy others, e.g., men's
and boy's tailored clothing and slacks, and women's shirts,

44 Clinique's sales are confidential.

45 Towle was apparently guilty of a "technical" or paper viola-
tion. There was evidence of retail price variations for Towle
products, and the firm had not vigorously enforced RPM even though
its dealer contracts contained legally offensive language from the
fair-trade era.

46 parvel was incorporated in 1976. The complaint which led to
investigation of RPM activities was received in "1978,

47 sales figures are confidential.

48  totes was evidently not auditing cooperative advertisements
for discounting, but this had not heen communicated directly to
all the dealers. This case may not have involved RPM, ‘hut only an
‘advertising program which may have had the potential to effectuate
RPM. Even though the restrictions were evidently not being
enforced, the respondent entered into consent negotiations.

49 'Otherfthan the restrictions on cooperative advertising, there
was evidence that Tingley did not actively enforce RPM, and no
retailer had ever been terminated for discounting.

50 Among different types of components Onkyo's share ranged from
1.3 to 4 percent. There is evidence that there are more than 35
branded manufacturers, and that private label activity exists,
although it was not counted in: the -measured market shares. Onkyo
entered the U.S. market in 1975, .~ S

51 Applying  standard discounts off a manufacturer's suggested
‘retail price is apparently a widespread wethod of determining
actual dealer prices in the cosmetics trade. The question of
whether such common pricing behavior facilitated collusion: was not
pursued, ' - :
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Vi, EMPLIRICAL SLlUuvlnd ur rrm

This section presents a review of empirical studies of RPM.
These studies are classified primarily on the basis of the
methodélogy used: (A) price surveys, (B) other surveys, and (C)

case studies. Then in (D) two previous FTC studies of RPM are

reviewed, followed'in (E) by a survey of studies concerning the
effects of RPM on distributional efficiency, and ‘in (F) by a
summary of the entire section.

. £ T
(A) Price Surveys

The majority of empirical studies of the effect bva?M have
used price surveys. These studies are quite diverse ‘as to the
time period covered, the products included in the survey, and the
data cdllecﬁioh method used, bhut all suffer from the same defect:
they do not necessarily tell us anything conclusive aboui ‘the
welfare effects of RPM because the results are generally
consistent with both procompetitive and anticompetitive theories
for the imposition of RPM.

' The studies using price surveys are categorized according to
the approach used: (1) comparison of Qgices beﬁore and after
passagé of fair-trade legislation, (2) coméarison of changes in
pricés pf fair-traded and ﬁonfair—traded items, (3) cdmpérisbn of
prices in fair-trade areas with those in nonfair-trade areas, and
(4) "price-related" surveys of the cost to consumers of fair
trade.l The pfice survey section ends with a short discussion of

the limited usefulness of these studies.

1, There also exist several studies of the effect. of RPM:-on the
price of liquor: Leonard Weiss, Case Studies in American
‘Industry, 2nd ed. (Wiley, 1971), pp. 270-281; J. E. Diamond,
"State Monopoly and Price Fixing in Retail Liguor Distribution,”
Wisconsin Law Review (1962); New York State Moreland Commission
on Alcoholic Beverage Control Laws: Report -and -Recommendatioens
Number 3, (1964); A. Oxenfeldt, Industrial Pricing and Market
Practice (Prentice-Hall, 1955), pp. 445-88, These studies are not
Treviewed here because the pervasive restriction on entry into
liquor retailing greatly restricts their applicability to other
industries. An illustrative example is a recent working paper by
James M. Ferguson, "Who Renefits from Liquor Regulation in New
York?", University of Rochester, Graduate School of Management
(April 1982), which addresses the question of who henefits from
liquor regulations explicitly. He compares supplier, wholesaler,
and retailer liquor prices in New York and in other states hefore
and after major changes in New York liquor regulation in 1964.
Ferguson concludes that "retailers were primarily responsible for
' (footnote continued)
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(1) Before and Atter. BSeveral Price stuaies conmpacinyg uvnw

"hefore" and “after" prices of certain items were carried out
after the passage of fair-trade laws in several states. E. T.
Gretherl surveyed a group of discount drug retailers, and Wolff

and Holt.hausen2 checked prices on 50 drug products in New York
State. These studies indicated that, compared to the pre—fa1r—
trade period: (1) prices of nationally advertised drug items rose
in discount stores, (2) prices of nationally advertised drug

" *jtems in non-discount stores fell slightly, and (3) prices of drug

items ndt nationally advertised did not seem to be affected.3 The
price rise in discount stores is. an expected result of the imposi-
tion of RPM, and the lack of ghénge in non-nationally advértised
brand‘ptices is expected if they are poor substitutes for the
fair-traded items. The fall in prices of fair-traded items in
traditiona; sﬁores is not a generally expected resuit and is not
explained. |

Edgar Gault4 compared the prices advertised by two drug

chains in the Kansas C1ty Star, circulated in a free-trade area,

w1th the manufacturers' malntalned mlnlmum prices 1n Mlchlgan for

43 btand name drug products. He found that advertlsed prlces

{(footnote continues)

the significantly higher 1liquor prlces in New York [and that\
mandatory fair trade. and a seventeen year moratorium on: the
issuance of additional 11quor store licenses made possible an
.effective retailer. cartel."  In the discussion of the 1945 FTC
study of RPM there is some add1t1ona1 reference to the use of RPM
in the liquor trade. B

1 e. T, Grether, "Experience in California with Fair Trade
Legislation.Restricting Price-Cutting," 24 California Law Review,
640 (September, 1936).

2 R. P. Wolff and D. Holthausen, "The Control of Retail Prices
Under the Fair Trade Laws,"™ 46 Dun's Review, 15»(July 1938).

3 Summary by’ W. A. Sandridge, “The Effects of Fair Trade on
Retail Prices of FElectric Housewares in Washington, Baltimore, and
Richmond, 1952~ -1959," Ph, D. Dissertation, Un1ver51ty of Virginia,
1960, pp. 38- 39,

4 Edgar H. Gault, "Fair Trade with Special Reference to Cut Rate
Prices in Michigan," 9 Michigan Rusiness Studies (1939),
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.",ﬁ,"

were lower for 28 products. Marvin Frankel?! points out that
because of the use of advertised prices in these surveys, the
results do not necessarily tell us anything about average drug
prices, but merely confirm that without fair trade "some items
{can] bhe sold as loss leaders." One would expect, thergﬁg;e, that
the lowest [advertised] prices in a free-trade areﬂ would he.iower
than the price minimums of a fair-trade area."?2

C. W. Lewis3 attempted to determine the effect of thq 

Tennessee Fair Trade Act on “"cut-rate"™ drug stores, and "orthodox"

-

drug stores that followed the manufacturers' suggested retail

prices. Lewis found that the prices in orthodox drug stores

" actually fell a small amount from January 1937 to April 1939,

‘while prices rose on fair-traded commodities in cut-rate drug-

stores. The study suffers from two methodological shortcomings.
The price data were ohtained from druggists relying on their
memories, and thus may be subject to error (which ﬁight explain
the fall in price). Furthermore, thére is no control for other
variables that could have affected pfices. .
Ostlund and Vickland's study may be both the most ambitious,

and the most criticized, statistical stﬁéy'of fair trédé.4 The
study covered fifty well-known, fair-traded drug, toiletry, and

cosmetic products. Ouestionnaires were sent to drugstores in all .

.but one state (Alabama was excluded because its fair-trade law was

too recent). Two prices were requested for each product: the

price at which most of the sales were made hefore fair trade, and

the price at which most current sales were being made (March to

~September, 1939). Returns of adequate sample size were received

1 HMarvin Frankel, "The Effects of Fair Trade: Fact and Fiction
in the Statistical Findings," 28 Journal of Business, 182 (July
1955),° »

2 1bid., pp. 185-186.

3 c. w. Lewis, Price Maintenance in Knoxville, Tennessee Under
the Tennessee Falr Trade Act, Division of University Extension
Study No. 7, University of Tennesee, 1939; also’ see "Economic
Effects of Price Maintenance in Knoxville, Tennessee", 4 Journal

of Marketing, 139 (1939).

4 H, J. Ostlund and C. R. Vickland, Fair Trade and the Retail
Drug Store (Druggists Research Bureau, 1940).

.
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from 42 fair-trade and. two .free-trade states. The weighted-
average sales prices of the 50 items were lower in 1939 than
before fair-trade prices were imposed.

This study has been extensively criticized.l Two of the

major criticisms are similar to those of the Lewis study.
Druggists' memories were the soufce of data: the druggists were
asked to femember prices of 50 items charged one to three years
.previOuély. Despxte the authors' cla1m'2?at druggists had perfect
"recall 2 the accuracy of the data is in doubt. ' The study also can
be criticized because it does not control for other factors that
affect prices over time. This problem is made more criticial
because the "before fair-trade price"™ is from différent points in
time in different Qtates.f‘The third major criticism of the study
is the poésibility of biased price reporting. Study sponsorship

. by the Druggists® Research Rureau, and support in a druggists
trade journal stating “cast your vote for fair trade" raises the
question of the accuracy of reporting hy the druggists'3

{(2) Fair-Trade and NonfaireTrade’Price Changes. Two

empzrzcal studies have compared the change in prices of  fair-
traded and nonfaxr-traded items. A Natipnal Asgsociation of Chain
Drug Stores' Survey4 found. that the fair-trade prices of 250 manu-
facturers, °;;7'334 drug products, rose 3.1 percent from 1939 to
1947. These results were contrasted with a BLS estimate bf the
rise in the‘cost of liviﬁg.during the same_pgriod of 59.3 percent. .
The contrast is exaggerated, however, in that thé BLS retail price

index for drugs shows a 13 percent rise for the period.?

1 ror example, see Frankel (op. cit.), pp. 186-190, and
Sandridge (op. .cit.), pp. 39-45.

2 Ostlund and Vickland (op. cit.), p. 145.

3 see Frankel (op. cit.), pp. 187-188, and Gandrxdge (op. .cit),
pPp. 44-45,

4 Results reported hy F. J. Griffith, the Assoclatxdn 8
secretary, in Hearings Refore the Antitrust Subcommittee of the

Committee on the Judiciary, House of Representatives, on Resale
Price Maintenance (U.S. Government Printing Office, 1952).

5 Frankel (op. cit.), p. 184.
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More importantly, as the survey was started after fair traae
was imposed, the results say nothing about the extent of actual
price rises caused hy the imposition of RPM. The result is not
inconsistent with either the idea that fair-trade prices were

imposed by ‘a cartel with interest in maintaining stable prices, or.

that the fair-trade prices were already at noncombetitive iévels,
and, as such, would be expected to rise less than competitive
prices, beéausa_cost increases wgeéd be adjusted along a"matginal
revenue curve rather than along.h demand curve.1 h

The McKesson and Robhins Company caéried out a studf of the
wholesale price of 207 items.2 The wholesale price of nonfair-
traded items surveyed rose by over 24 percent while fair-traded
items' prices rose less than 14 percent. This study suffers from
the same problem as the N.A,C.D. study. It can also be criticized
because the fair-trade and nonfair-trade items chosen for study
are not very comparable, and because wholesale prices do not
necessarily provide useful information about retail prices.3

(3) Cross-section Price Comparisons. The third type of

empirical study of fair-trade pricing compares the price of the
same item in fair-trade and nonfair-trade areas. E. T. Grether?4
compared 1934 California minimum contract prices of drug items
with prices in two stores in nonfair-trade states. Prices were
lower in the nonfair-trade stores, hut the “failure;to weight the
dats and the small samplé of stores forbid geﬁeralizations ahout

the relationship of average prices under free trade to minimum

.-5

prices under fair trade . . .

The results of other comparisons of the level of prices in

fair-trade and nonfair-trade areas are:

1 Frankel (op. cit.), p. 184; and Andrew McLaughlin, "an
Economic Analysis of Resale Price Maintenance," Ph.D. disserta-
tion, UCLA, 1979, p. 44. :

2 Reported in the Newsletter of the Bureau of Fducation on Fair
Trade, March 18, 1952. . -

3 Frankel (op. cit.), pp. 184-185.

4 E. T. Grether, Price Control Under Fair Trade Legislation
({Oxford University Press, 1939).

5 Frankel (op. cit.), p. 186,
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Altred L. Seelye tound that in Kansas City,
Missouri (free-trade state) the chain stores
undersold their counterparts in Kansas City.,
Kansas (fair-trade state) by 22.8 percent.
Samuel Rosenthal, an owner of discount drug
stores in Washington, D.C., found that the
composite price of 208 items purchased in a
fair trade area was $945, whereas these same
items could be purchased in a free trade area ——
for $740. A study undertaken by the St, Louis
Star Times found similar results from a survey
of fifty drug items in Missouri and Illinois.
It was observed that forty~-two products sold
at a lower prlce in Missouri, seven sold at
the same price, and one sold at a higher ' o
] price. Prices on the individud#l ' products were
- higher by as litile as 2.3 percent to as much
as 47.4 percent. .

7 These studies did not, hdhever,-survey all drug stores or take .
random samplés_of drﬁg stores, so the results do not necessérily
represént éverage differences in pricés paid in fair and nonfair-
trade areas, |

Two comparative price surveys took place at a time when the

effects of nullification and reinstatement of the nonsigner's

provision of the fair-trade laws, by the Schwegmann Bros. vs.

Calvert Corp. decision? and the McGuire Act3 respectively, could

be evaluated. Ward Bowman uéed‘the consumer panel réports fpr
January 1951 to Jénuary‘1953 of the Market Reseérch Corporation of
America to compare priées paid for tootﬁpaste, both over time, and
between a nonfair-trade éreé (Texas and.Missouri) and a fair-trade
areak(Alabama, Louisiana, Oklahoma, and Minnesota). Bowman found
that fair-trade area prices were always higher than ptice§ in

- nonfair-trade areas, but that the prices fell in fair-trade areas
when nonsigners clauses were invalidated. Interestingly. "this
result was not counteracted during the six-month period following

the passage of the McGuire Act.?4r The study hés‘the‘ngantage of

1 McLaughlin (op. cit.) p. 46. The Rosenthal and St. Louis “Star
Times results are presented in the U.S. Congress, House of
Representatives, Report of the Judlcxary. Report No. 1516; March
13, 1952, Seelye presented his results. in "Drug Prices in' Cities
Without a Fair Trade Law," Vol. 6, Journal of Marketlng, p. 16
(July 1941).

2 341 U.s., 384 (1951).
3 66 stat., 631 (1952).

4 wWard S. Bowman, Jr., "The Prerequisites and Effects of Resale
Price Maintenance," U. Chicago Law Review, Vol. 22, No. 4 (Summer
1955) ..
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getting actual transaction prices, but this 1S at a cost or a
small sample: "Professor Bowman's sample included only 293

purchases within a six month period in cities of more than 10,000
populaﬁion in four [fair-trade] states".l |

Sandridge compared advertised prices over a similar time

period in the fair-trade cities of Baltimore and Richmond, and the
nonfair-trade city of Washington, D.C. Sandridge's results were

Qimilar to éhose of Bowman in tha%ﬁgfices were lower in the
nonfair-trade areas (by 35-40 pefbent on most items), and é;ices
fell (by 25 to 30 percent) in the fair-trade areas after the
Schwegmann decision. Unlike Bowman, however, Sandridge found that
prices rose to their previous levels after the nonsigners
provision was restored. Sandridge also found that the Virginia
State Supreme Court's voiding of Virginia's fair-trade act in 1956
caused Richmond prices to fall.?

The Department of Justice also conducted several studies of
the effects of fair trade. Two of these focused upon prices. In
a 1956 study the prices of 119 items sold in fairrttade and non-
fairétrade areas were compared. The prices in nonfair-trade areas
were as much AQ 27 percent lower thaﬁ in fair-trade areas. For
all 119 items the prices in nonfair-trade areas were on average
10 percent less than in fair-tréde areas. In a 1970 study the
Justice Department found that prices on comparablg items were from

0.2 to 37.4 percent lower in free-trade than in fair-ttade,areas.3

1 sandrige (op. cit.), p. 52. o

2 Interest1ngly, neither the Bowman nor Sandridge study found
that pr;ces rose follow1ng invalidation of the nonsigners clause,
nor did prices rise in Richmond following invalidation of the
states fair-trade law. If RPM had been the most efficient way to
correct serious free-rider problems, and less efficient mechanisms
were implemented to deal with the problems when enforcement costs
of RPM weére escalated (due to invalidation of the nonsigners

,clause), or when RPM was ruled illegal, the prices should have

increased. 1In the absence of bilateral monopoly this would be a
sufficient test for the free-rider hypothesis. Unfortunately, we
cannot be certain whether this means that the free-rider explana-
tion was not valid for these products, or whether it was valid but
no other mechanisms were available to substitute for RPM.

3 These results are reported in the House of Representatives
Report No. 94-341, 94th Congress, lst Session, July 9, 19753
Senate Report No. 94-466, 94th Congress, lst Session, November 20,
1975; and the Congressional Record-Senate, December 2, 1975 at
38050.

.
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Several price-related surveys attempted to estimate the "cost" of
the fair-trade laws to consumers by aggregating the price esti-
mates across all fair-traded .goods. The American Fair Trade

Council, an organization of manufacturers of products other than

drugs and liquor which actively promoted fair trade, estimated
that approximately 5 percent of U.S. retail trade in the early
1950's was in_fair-tradedAmerchandise.l E. T. GFether, John W,
;.%pderson, and E, S, Herman also estimqteﬁ-the volume of goods ~ —-
which have been sold under fair-trade ;ontractﬁ. These estimates
are for different time periods and range from 4 to 10 percent of
“retail sales.?

Herman's study, which relied upon returns of a U.S. Senate
Committee questionnaire survey,3 also reports that- "although esti-
mates of the size of the population of fair-trading manufacturers
have been few in numbér and of somewhat uncertain accuracy and
meaning, there is little doubt that fewer than 1 percent of the
‘total number of manufacturers in the United States have fallen

@nto this category iﬁ:any one year."4 Although. fair trade was

1 The actual date of the estimate is somewhat unclear, but the
AFTC presented these figures bhefore the Antitrust Subcommittee of
the Committee on the Judiciary on Resale Price Maintenance, House
of Representatives 82nd Congress, 2nd Session, 602 (February
1952). 1In 1939 the AFTC was composed of members manufacturing the
following products: kitchen utensils, photographic equipment,
fishing tackle, automotive heaters, tires and chains, vision and
ignition products, glassware and pottery, household electrical
appliances, silverware, books, paints and varnishes, luggage, etc.
They were apparently supported by four manufacturer associations
representing over 1,600 members, and 93 dealer organizations
representing over 152,000 individuals. See._the appendlx to this
paper and Fulda (op. cit.) for more detalls.

2 g, T. Grether, Price Control Under Fair Trade Legislation, (New
“York: -Oxford University Press, 1939); J. W. Anderson, "Interview
on Voluntary Fair Trade," (Pamphlet, 1950); and E. S. Herman, “A
Statistical Note on Fair Trade," 4 Antitrust Bulletin, 583 (1959),

3 Report of the Select Committee on Small Business on a Study of
Fair Trade, Based on A Survey of Manufacturers and Retailers, Sen.
" Rep. No. 2819, 84th Congress, 2nd session (1956). Herman also -had
access to the actual questionnaire returns which have sxnce been
destroyed.

4 Herman (op. cit.), pp. 583-4. Of this approximately 1 percent -
of manufacturers, there appears to have been both a large number
of smaller manufacturers who used RPM only temporarily and a more
"stable core of manufacturers who have given fair trade a major
role in their merchandising policies, who account for the hulk of
the aggregate sales of fair-trade goods, and who tend to adhere to
fair-trade programs for extended periods."
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from Herman (reproduced below) shows that it nevertheless had
significant effects in certain trades, particularly the drug
trade. Hérman observeﬁ that “the three'categories most closely
associated with the drug store,‘dtugs and medicines, druggists'
sundries, and cosmetics and perfumes, account for 45.7 percent of
the number and 42 percent of the fair-traded volume . . . .
Tobacco products and smoking accessories, also sold heavily
ﬁhrough the drug store, contributed «another 4.6 percent of the
numbers and 6.6 percent of the sales . . . . The other cate-
gories accounting for significant percentages of fair-trade volume
are . . . . electrical appliances and housewares, alcoholic
beverages, and photographic equipment and §upplies.'1‘

_ The size distribution of saﬁpled firms using RPM in the
1950's is shown below in Table VI-2 from Herman.2 From this
information Herman concluded: “This distribution confirms the
view that smaller manufacturers comprise a substantial majority of
the number of firms utilizing fair trade: 36 percent of sample
numbers had sales of fair-trade goods totallingrléss than S1
million in 1954, and 7I.4 percent of the firms in the. sample had
fair-trade sales below $5 million during that year . . . . On the
other hané, this size distribution also indicates that a very sub-
stantial number of large manufacturers utilize the fair-trading
privilege, and.that'these large firms account for the lionis,share
of the sales of fair-traded merchandise. The 63 firms,wiﬁh fair-
trade volume below S1 million accounted for only 1.4 percent of
the fair-trade volume of sales of our sample members, while the 19

concerns with a fair-trade volume of $25 million or more contri-

'buted 62.8 percent of the sample total for 1954 . . . . [Thus,

while] many small manufacturers undoubtedly. have a stake .in fair-

trade legislation,... in terms of volume of sales of goods under

fair-trade contracts, fair trade would appear to be of primary

benefit to large firms, "3

1 1bid., p. 586.
2 1bid., p. 588.

3 1pbid., pp. 588-9.
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Table VI-1

Industrial Distribution of the Fair-Traded
Merchandise of 175 Firms, 1954 :

Industry
Drugs and medicines ........
Druggists' sundries ...cc...

Electrical appliances
and housewares .ceceeccccce

Alcoholic beverages cceececeee
Cosmetics and perfumes .....

Tobacco products
and accesSSOries .ccessecees

Cameras and photo supﬁlies .

Boats and outboard motors ..

Firearms and ammunition ....

Automotive supplies c.ccee.. .

Clocks and watches .ceoccees
Clothing eeeceeecceseeeaccass
Shoes and other footwe&r .o
Hardware .cccceeecceaceccnes
Books ...;..........;......
. 2115 X3 o
Fbodnproducts ............;
IVSporting goodS cceeesccccen

Oth'er €0 000 v 0evsc00csecsn e
TOTALS

Number . {ercent

of
Manufac-
turers
26

23

31

S S N C TR Y. . )

N By s

11

<

N W

21
T75

-115-

of
Manufac-
turers
14.9

13.1

1.7
1.1
2.3
12.0

Volume
of
Sales

(Millions)

s 271.2

200.1

186.0
131.4
100.8

90.0
65.5
49.8

48.9

38.0

36,2
35.2
29.9
19.5
16.2
16.0

5.2

2.7

Percent
of
Sales
20.0

14.6

0.2

25.9 1.9
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Table VI-2

Size Distribution of 175 Fair-Trading Manufacturers,
by Value of Goods Sold Under Fair-Trade
Contracts, 1954

Number Percent Volume
of of -of Percent -
Manufac- Manufac- Sales of
Size Class turers turers (Millions) Sales
O0-less than Sl million 63 36.0. s 18.7 1.4
$1 million-less than & -
$5 million 62 35.6 135.9 9.9
$5 million-less than :
$10 million 14 8.0 96.9 7.1
$10 milliori-less than ‘
$25 million 17 9.7 258.2 18.9 -
$25 million and up . 19 10.9 858.7 - 62.8
Totals 175 100.0 51368.4 100.0

There are also several more recent estimates of ;hg “cost" of
fair trade. One estimate, reported in the 1969 Economic Report of
the President, puts the total at 1.5 billion dollars annually.l &
1975 Library of Congress study estimated the annual amount to be
about 3 billion dollars.? Professor L. G. Shepard in 1975 esti-
mated the amount to be 6.5 billion dollars annually.3 Even this
latter estimate is but 1.2 percent of 1975 personal consumption
expenditures on durable and nondurable goods. |

(5) Usefulness of Price Surveys. Each of the price or price-

related surveys can be criticized for various ‘technical, statis-
tical or methodological deficiencies.‘ The ﬁost imﬁortant point,
however, is that the studies are not specified to distingﬁish
between alternative hypotheses for the imposition of RPM} and they

do not necessarily tell us anything about RPM that we did not,

1 see 1969 Economic Report of the President, p. 108. The
source of this estimate is not clear. N

2 House Report No. 94-341 (op. cit.).

3 1Ipid.; and L. G. Shepard, "The Economic Effects of Repealing
Fair Trade Laws," 12 Journal of Consumer Affairs, 220 (Winter
1978).
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successful enforcement of RPM, whether imposed for efficiency or
anticompetitive purposes, will very likely raise prices.  There-
fore, these studies cannot help us determine conclusively which

hypothesis concerning RPM is applicable. They do not. necessarily

tell us anything about the welfare gffects of RPM or of the fair=’
.trade laws, hut only that enforcement of minimum prices was at
least partially'successful.2 These studies do, however, give some
“ *indication of the size of the price eft&Gts which have been
associated with the imposition of RPﬂ.3 .

{B) Other Surveys

Several survey studies of RPM were concerned with aspects
other than price. The Fconomic Research Division of the Fli Lilly
Company studied operating costs of drug stores. Leonard Weiss
analyzed the size of drug stores. Other studies have ;nvestigated
small business failure rates. However, like the studies using
price surveys, these studies tell us nothing conclusive about the
welfare effects of RPM.

, In a study using 1948 infqrmation from 1,051 drug stores in
fair-trade areas and 71 drug stores in noﬁfair-tra@e areas, Eli
Lilly found the operéting revenue as a petcent of sales to Be
26.17 percen; in fair-trade areas and 27.57 percent in nonfair-
trade areas. The Bureau of Eduéation‘on Fair Trade4 interpreted

this difference to mean that stores in fair-trade areas were more

1 prices would he predicted to fall with RPM by the Gould-
Preston "outlets" theory (see Section 1IV), if the scale effects at
the manufacturer level dominate the RPM-enhanced resale margins;
and . the use of stipulated or maximum resale prices to eliminate
successive monopoly markups in bilateral monopoly situations could
lower retail prices (see Section III}).

2 Two price studies dealt with the compliance issue directly.
R. J. McEwen, W. J. Smith and C. J. Scully," Fair Trade Prices,”
9 Boston College Guidepost, 6 (October 1956); and R. H. Oakes,
"Resale Price Maintenance in Chicago, 1953-55," 30 Journal of
Business, 109 (1957). ‘ : :

3 an appendix attached at the end of this paper contains several

lists of fair-traded products from various sources. The reader is
invited to consider which hypothesis most likely explains the use

of RPM in these instances.

4 pureau of Education on Fair Trade Bulletin, "Current Research
Studies on Fair Trade." (See. Frankel (op. cit.), p. 190 f-
reference to this study.) :
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efficient. This interpretation does not LOllOw, OL course,
because the prices in fair-trade areas are likely to be higher,

and thus could yield a lower operating revenue as a percent of

sales, even if the stores are less efficient than those in non-

fair-trade areas.l

Leonard Weiss? reported. that the 1963 Census of Reta11 Trade

showed that sales per drug store in six of seven 1arge wmetropoli-

" tan areas that had never had faxr;}rade laws were substantially

larger than the sales per drug Qtore in other 1arge metropolitan
areas. Although Weiss aamits that 'theré are many reasons why
some areas should have drug stores with higher volume than
others,"3 he interprets the déta to be consistent with the hypo-
thesis that drug stores in fair-trade states were an example of a
retail cartel with free entry. Unfortunately, the results are
also directly consistent with the Gould-Preston outlets hypo-
thesis, and all of the remaining hypotheses give no predictions
about the effect of RPM on store. size. Thus,'weiss' results are
not necessarily inconsistent with any of the various hypotheées.
Threé other studies uéing Census data attempted to determine
the effects of fair trade uponksmall business failure_rates. A
1965 study by S. M. Lee compared 1933-58 business failure rates in
fair-trade and free-trade areas.4 A 1962_Jhstice Department study
and a 1975 Library of Congress study -addressed the same issue.
All three studies found that small husiness failure rates were
higher in fair-trade areas.> However, like Weiss' results, these
studies do not necessarily tell us anything conclusive about the
welfare effects of RPM pr1mar11y because none of the economic

hypotheses make clear predictions of how RPM Wlll affect small

1 see Frankel (op. cit.), pp. 190-191.

2 Leonard Weiss, Case Studies in American Industry, 2nd ed. (John
Wiley, 1971), pp. 261i-167.

3 1bid., p. 265.

4 s, M. Lee, "The Impact of Fair-Trade Laws on Reta111ng.“ 41
Journal of Retailing, 1 (Spring 1965).

5 Reported in the Congressional Record-Senate, December 2, 1975
at p. 38050.
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business failure rates. Thus, while the results of these studies
are consistent with the dealer collusion hypothesis if entry is
not barricaded, they are ot inconsistent‘ﬁith any of the
efficiency hypotheses.
(C) Case Studies

‘Many of the case studies p:esented in this section are not
"empirical® in the sense that extensive data were collected for

régigofous hypothesis testing. They are fempirical®™ in the sense-

that the distribution system of a spéeific insttry or product
was evaluated, more or less rigorously, in an attempt to determine
if empirical evidence of the type predicted by the various RPM
theories was present. These studies are more useful than those
discusged above because some attempt was made in most of them to
determine which RPM theory was most applicable to the particular
case under study, thereby indicating the probable welfare effects
of the practice.

(1) Light Bulbs

Bowmanl and Telserz present short analyses of the United

States v. General Electric Co. case involving light bulbs.3 After

a short discussion, Telser concludes that the use of RPM by G.E.
and Westinghouse mainly existed to aid a manufacturers' cartel.4
In an even shorter analysis, Bowman concludes that RPM was mainly
uséd to éupport a price discrimination scheme. 5

(2) Fine China and Televisions

Other case studies have involved substantially more detailed

analysis. Victor Goldberg analyzed two FTé cases ‘involving RPM:

1 ward s. Bdwman, "Resale Price Maintenance. -- A Monopoly
Problem,“ 25 Journal of Business, 141 (July 1952).

2 Lester G. Telser, "Why Should Ménufacturets Want Fair Trade?"
III Journal of Law_and Econmics, 86 (October, 1960).

3 272 u.s. 476 (1926).

4 Telser (op. cit.), pp. 99-105.

5 Bowman (op; cit.), pp. 153-155. Bowman also suggests that the
Soft-Lite and Univis cases (321 U.S. 707 (1942); and 316 U.S. 241

(1941)) were examples of what. he calls "mutual dependénce" (p.
152), but almost no supporting analysis is presented.
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Lenox (fine china) and Magnavox (televisions).l Goldberg notes
that while the practices of Lenox's largest competitors appear to
be similar, the case recqrd‘treated tﬁe competitors "only
tangentially," so he could make no judgment as to the possibility
of collusion existing. Similarily, the case developed insuffici-
ent. information to judge if RPM was likely to have been a part of
an efficient distribution system needed for marketing this
prestige product.. - .

Whatever the true explanation'fo: theﬁqpplication of RPM,
Goldberg concludes that the FTC intervention is likely to have had
little or no effect. Since Lenox and its competitors -sold through
the same limited number of prestige retail outlets, Goldberg
suspected “that conventional markups could be utilized [substi-
tuted] instead of RPM with essentially no change." |

In the case of Magnavox Goldberg speculates that the FTC most
likely created social harm by hampering Magnavox's. efforts to
establish a distinct marketing style. As Magnavox was the third
largest seller of color televisions with a market share of around
9 percent, and was unique among large sellers in using RPM,
Goldberg concludes "that Magnavox's RPM policy was not an element
of a broéder industry attempt at carte}iiation. Nor was Magnavox
the reluctant cat's paw of a dealer cartel." Thus, Goldberg
believes the FTC's action probably created social harm by hinder-
ing Magnavox's efforts to reach the segment of the consuming

public interested in expensive lines sold through heavy dealer

-s8elling efforts.

(3) Jdeans
Several analyses of the use of RPM by Levi Strauss exist.

Although differing considerably in detail, Robert Steiner'sl

1 victor p. Goldberg, "Resale Price Maintenance and the FTC: The
Magnavox Investigation,"™ 23 Wm. and Mary Law Review, 439 (1982);

and "Enforcing Resale Price Maintenance: The FTC Investigation of
Lenox," 18 American Business Law Journal, 225 (1980).

2 Robert Steiner, "Understanding the Consumer Goods Economy,"”
Paper presented at the FTC Bureau of Economics, March 16, 1978;
and Brand Advertising and the Consumer Goods Economy (Manuscript).
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analyses and Sharon Oster's1 study conclude that Levi Strauss
continued to use RPM for longer than was optimal for both the
public and Levi Strauss. Steiner and Oster feel that the’margihs
necessary to induce high quality retailers to carry Levi's jeans
may have been justified initially, because the offer of .a product.
by these retailers would be a signal dJf quality to consumers.
But, they believe that by the late 1970's, the Levi Strauss brand
. name had gained_sufficient consumer acgeﬁtance that "signaling" -
quality by distribution through high cost retailers was no longer
needed, _Thus, both Steiner and Oster conclude that the FTC action
was beneficial because it caused Levi Strauss to more quickly
abandon their obsolete RPM policy. Both consider the fall in
retail prices and the increase in Levi's jeans sales occurring
after the FTC action to be beneficial to the public and to Levi
Strauss. Dr. Oster concludes that a "conservative" estimate of
the benefits from the case to be approximately $75 million per
year, of which $3 million would be an efficiency gain and the rest
a gainvto consumers in the form of lower jeans pri.ces._2

In contrast, William Baxter concluded that Levi's use of RPM

{specifying a minimum resale price) benefited customers because it

‘actually tended to act as a ceiling-price dufing the early 1970's,
a period of "extraordinary and unanticipated demand."3 Baxter
suggests ‘that Levi feared that the 1972-1975 demand rise was
“"temporary,” and that Levi did not want to risk dissipating con-
sumer goodwill by attempting to charge all that~the market would

bear in a time of shortage. However, no evidence is presented

that Levi Strauss tried to enforce a retail ceiling“price.

1 sharon Oster, "The FTC v. Levi Strauss: An Analysis of the
Economic -Issues," March 1982, Dr, Oster's study is one of several
funded by the FTC. These studies are contained in a report;
curently in its final stage of preparation, compiled by R. N,
Lafferty, R. H. Lande, and J. erkwood, Impact. Eviluations of
F.T.C.: VErtical Restraints Cases .

2 Professor Stexner concludes that the consumer benefits from the-
case were substantially greater than Dr. Oster's estimate.

3  ~»Memorandum Re Effect of Suggested Pficing Practices During
Period of Product Shortage." This memorandum was "“contracted for"
by Levi Strauss "in connection with the Cal1fornia class action

proceedings against it."
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The Steiner-Oster theory seems more plausible, but their
interpretation of the Levi's sales increase occurring after RPM
removal can also be criticized. The theory that select retailers
created a quality image for Levi's jeans would also predict a
Vshort term rise in Levi's sales after the FTC action. This rise
would be expected because the "image" is not likely to ‘disappear
instantaneously.l Thus, a short term sales increase might be the
result of free riding by consumers “and by retailers with a lower-
quality image. " .

On the other hand, Dr. Osﬁer presents data showihg that, over
the three years following the removal of RPM, Levi's total sales,
profits, and stock price approximately doubled, and that its sales
- and stock  price increased relative to those of ‘the next largest
jeans producer. Dr. Oster feels that the persistence of these
increases imply that Levi benefited from the FTC intervention,
However, in subsequent years the company's performance has
deteriorated. Thus, it may be that a test that conclusively
distinguishes between the "Levi's mistake" and the ®"free ‘riding on
image" theories would have to involVe a'1onger-ruh'analysis than
Steiner and Oster made.2 |

(4) Shoes

Timothy Greening3 analyzed the FIC casévagainst'Florsheim

shoes, He argueé that four plausible hypotheses exist as to why

1 Although the company could no longer protect resale margins,
the FTC order permitted Levi to continue to confine. sales to
outlets able to meet nonprice criteria determined by Levi, and
to prohibit transshipment of jeans to unauthorized accounts.
Also, about the time of the suit, Levi increased its media
advertising substantially. These factors should tend to offset
any image deterioration caused by the forced removal of RPM,

,2 ‘There is, however, a body of literature which .deals with the
way that market events are rapidly incorporated into stock prices.
The efficient markets/rational expectations hypothesis suggests
-that stock prices reflect all available information, and that
unanticipated events will result ‘in a ccurrent change in stock
prices. The price change is supposed to represent an unbiased
estimate of the discounted net present value of the event to the
firm. For a nice survey of this literature and various empirical
applications see, G. William Schwert, "Using Financial Data to
Measure Effects of Regulation,"™ XXIV Journal -of Law and Economics,
121 (April 1981). ~ '

3 "Analysis of the Impact of the Florsheim Shoe Case," July,
1981, Dr. Greening's analysis is contained in the report compiled
by R. N. Lafferty, et al. (op. cit.).
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Florsheim engaged in RPM: (1) high quality stores create a strong
signal of product quality, and this store image is subject to free
riding, (2) price is a signal of quality, and RPM eids in
maintaining the sales-maximizing retail price necessary for
quality signaling, (3) the expensive services provided by high—
quality 'stores are not necessary, and Florsheim made a mistake in
its marketing strategy, or (4) Florsheim's company stores were
protected by RPH even though this companyzstore protection policy‘

did not maximize profits for the corporatzon. Greening concludes

-

that:

As it is, all four hypotheses remain viable
candidates, Just as governments are often
formed by coalitions of parties, none of which
has a majority, so the "true" explanation of
Florsheim's conduct may prove to he comprised‘
of parts of all four hypotheses.

However, my own opinion is that the mis-
take hypothesis and company-store protection
_hypothesis will be rejected if the FTC surveys

both prices and quantities in sufficient
detail to determine the effect of the consent
decree on each., Both the store-image free-
riding explanation and the quality signalling
explanation are analytically plausible, and
supported by the evidence available from an
‘industry study. R IR

If the mistake hypothesis is correct, then
virtually every major apparel retailer and
manufacturer in the country is followlng an
inappropriate marketing strateg This is not
1mpossible, but it is unlikely. .

(5) Stereo Components

William A. McEachern and Anthony A. Romeo analyzed the
effects of a seties of consent agreements ptohibiting RPM by seven
audio components manufacturers.2 McEachern and Romeo believe that
during the early stages of the audio components 1ndustty manu-
facturers had new, unfam1l1at products for whlch they needed

access to retail shelf space, poxnt-of-sale demonstratxon

1 1pid., p. 70.

2 wyertical Restralnts in the Audio Components Industry: An
Economic Analysis. of FTC Intervention," contained in the report
compiled by R. N. Lafferty, et al. (op. cit.). The firms were
James B. Lansing Sound, Inc. (JRL), Sherwood, Sansui, TEAC,
Pioneer, United Audio Products and Nikko Electric Corporation.

Two of these firms were specialized: JBL - speakers, and United
Audio - Dual and PE record changers. The other five sold somewhat
fuller lines of components, Some of these firms were industry
leaders, but Nikko certainly was not.
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capabilities, and quality certification for their components. RP!
was adopted to.induce retailers to produce thesé services by
providing the needed retailer margin and protection from free
riding. However, RPM became hoth less important and moré diffi-
cult to enforce.as consumer  exposure to audio componentsy and

increased familiarity with the characteristics and quality

reputations of various brands, reduced the need for retailer

services, R -
McEachern and Romeo believe there are two relevant audio

components submarkets in which the optimal wmarketing strategies
differ. One consists of "low-end" audio components in which sales
of prepackaged systems are common. Since thése prepackaged
systems are usually made up of several manufaéturers' components,
it‘is difficult for a manufacturer to determiné if the minimum
price is being charged on a pafticular compongnt;-especially if a
house brand component is included. System sales also make it
difficult for the consumer to free ride hecause available systems
tend to differ across retailers. |

' McEachern and Romeo concluded that by the time of the FTC
interventions RPM hgd become an inefficient marketing strategy fog
supplieréiof low-end components, due at least in part to the
increasing use of system sales. Yet, RPM programs'wefe not
abanaoned voluntarily. The authors suggest mistakes, inertia,

risk aversion, and a prisoners' dilemma as possible explanations.

" They conclude that, whatever the cortgct explanation, the FTC

orders caused manufacturers to'abandbn a feétraint on the
distribution of low-end products that ﬁas‘no longérbefficiené.

Tﬁe second submarket c0nsists of 'hiéﬁéehd‘”Qudio components.
Consumers éf these more é*pensive compohents generally seem to
upgrade their systems by purchasing individual components.  Free
riding upon retailers"' preéale services seems much more likely in

this segﬁent of the harket. In high~end components the authors
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conclude that the FTC interventions likely had a significant, hut
not overwhelming, detrimental effect on consumer welfare.!
McEachern and Romeo conclude that the FTC interventions were

‘beneficial when gains and losses at hoth ends of the components

market are considered. In the low-end, the FTC action caused RPM
to be abandonea sooner than it otherwise would have heen. This
created savings ‘in the form of lower prices, and by eliminating
the "wasteful subterfuges" used by retallers to circumvent RPM
restrictions. The low—end of the market accounts Eor an estimated
85 to 90 percent of total aud1o component unlts sold. Consequ-
ently, they conclude that the positive effects of the FTC actions
in thé.low—énd outweigh the negative effects invthe high-end. 1In
their view, therefore, tﬂe overall effect of the consent orders
was to improve social welfare.?

(6) Beer and Bread

Andrew McLaughlin analyzed two FTC cases involving the

application of RPM: Adolph Coors and Bakers of Washington

1 Audio components manufacturers appear to have instituted
alternative vertical restraints subsequent to the FTC actions,
such as ‘exclusive dealing and limited distribution, to ensure the
provision of point-of-sale information and other free-ridable
services. ‘Since the manufacturers had preferred to use RPM,
however, these alternative arrangements are likely to be an
inferior way to procure the desired services.

2 Howard Marvel, "Vertical Restraints in the Hearing Aids
Industry,” contained in the report compiled by R. N, Lafferty,

et al. (op. cit.)},.evaluated the effects of vertical restraints

in the hearing aids industry. He evaluated the cases against
Dahlberg, Sonotone, Radioear, and Maico, all of whi¢h involved
numerous vertical restraints. Although all these suppliers hut
.-Maico were put under conventional FTC orders prohibiting RPM,
Marvel's analysis focuses upon the nonprice vertical restraints,
i.e., exclusive territories, exclusive dealing; cooperative
advertising, volume-forcing, customer restrictions, submission of
customers names to-manufacturers, and short duration dealer-
termination clauses, rather than RPM. Marvel did not believe that
"RPM is ... an important issue in this analysis." Interested
readers should see Marvel's analysis. 1In short, his conclusion is
that "the most likely explanation [for the restrictive :distribu-
tion] is that manufacturers wished to protect their rights to
profit from sales generated by their own efforts, ... [and]
assessed in terms of the goal of promoting competition, the
proceeding was counter-productive." However, he adds that hecause
of the quality of information available to consumers of hearing
aids ... 'the question of whether society benef1tted is wmuch more

[difficult].
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Association.l Empirical comparison of pre-decision and post-
decision sales volumes of Coors was not possible, and rigorous
hypothesis testing could not be carried out, However;
McLaughlin's analysis of the FTC proceeding, and the availabhle
information of Coors' post-decision behavior, led him €6 conclude
that RPM was an efficient and socially beneficial method of pro-r
moting dealer services of refrigeration.and product rotation which
enhanced the quaiity of Coors' unpaSteurized beer. Apparently
improper handling of Coors beer by déalers could lead to spoilage
and a resulting loss of consumer goodwill for Coors. |
McLaughlin's analysis of the Bakers of Washington case is
perhaps the most‘rigorous and complete empirical evaluation of an
application of RPM. McLaughlin determined what the expected
post-decision changeskin bread prices and quantity sold would be
if RPM were a procompetitive device to gather information (as
claimed in the Bakers' defense), as opposed to an anticompetitive
device to effect a manufacturers' cartel. The results of his

linear regression analysis of price and quantity showed that the

‘price of bread fell due to the FTC action, and that the quantity

of bread consumed was not adversely affected. These results are
consistent with the cartel theory, anq inconsistent with the
procompetitivekinformation.theofy. McLaughlin con;luded that "the
evidence supports the FTC assertion that the Bakers of Washington
Association effected a cartel from 1955 through 1964."2

(7) Repeal of Fair Trade in: Rhode Island: Various Products

AnthOny P. Hourihan and Jesse W. Matkhamvstudied the impact

of the tep¢a1tb£:£air tradékin~8hode iéland.in~;970 on the

marketingiéfbpfeviously fair-traded products.3 cCase studies of
nine manufacturing companies were conducted. Although the

companiesuafe not specifically named, théy are identified as two

1 Andrew Mctaughiin,.'hn Economic Analysis of Resale Price -
Maintenance," Ph.D. Dissertation, UCLA, 1979.

2 1bid., p. 74.

3 a. p. Hourihan and J. W. Markham, The Effects of Fair Trade

Repeal: The Case of Rhode Island, Marketing Science Institute of
Cambridge, Mass., and the Center for Economic Studies, Washington,
D.C. (August 1974).
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garden products manufacturers, two tableware manufacturers, three
housewares suppliers, one watches and clocks manufacturer, and one
specialty items (gifts) manufacturer. The research methodblogy

involved interviews with top management personnel from each

company. In addition, 33 wholesalers and retailers doing bHuSiness
in various parts of the state were interviewed. The general
results of these case studies are more qualitative than quantita-

tive, and can be summarized as followsw¥

1. The repeal of Rhode Island's falr-trade law did not lead
to universal reductxons in the retail prices of all products which
had previously been fair.traded. The prices of five of the nine
product lines surveyed were'virtualiy unaffected by the demise of
the fair-trade law, |

2. In three out of the four cases where retail prices did
decline, the availability of that product to consumers was reduced
significantly, usually by a decline in the average depth.
(inventory) and width (selection) .of the product line carried by
retailers, and in two instances theré was a reduction in the
number of reta11 outlets that carried the product.

3. The extent to which manufacturers were s1gn1f1cant1y
affected hy the repeal of Rhode Island's fair-trade law depended
on the type of control they had over their channel of distribu-
tion. In cases of manufacturers that used two-step or dual
channels of distribution (i.e., wholesalers) the retail prices of
products declined following the repeal of fair trade. The retail
prices of the five companies that used a single step (direct sell-
ling) channel of distribution (or, in one case, exclusive whdlef
saler dealerships) were unaffected by the demise of fair trade.

4. Six of the nine manufacturers ... felt that their
company's position in Rhode Island had not been adveréely affected
by the repeal of fair tradg. Moreover, the prices of all but one
of these six manufacturers' product lines had been unaffected by

the repeal of the law, A seventh manufacturer stated he felt that

1 For the most part, this summary is taken directly from Hourihan
and Markham, pp. I-6 to I-1ll.
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fair trade's repeal alone had not really mattered--other factors
were more important, The eighth manufacturer thought that
problems were developing due to his inability to control the
retail prices of his product .... The ninth manufacturer was the
only one to state that fa trade's repeal had definite%y-
adversely affected his company's sales and market position in
Rhode Island.

5. For those companies whose. products' retail prices did
decline, the magnitude of retail ﬁrice redpctions ranged from 20
percent to 4b percent off the regular fair-trade price. The upper
11m1t of the range had been the initial reaction to the demise of
fair trade with retail prices eventually settling at 20 percent
off for three of the four companies, and 30 percent off for the
fourth. These price reductions were by no means found in most
stores; many smaller retailers held their prices unchanged and
simply reduced their inventories and éelections of the product
line. This was specifically true in the case of independent hard-
ware dealers who switched out of previously fair-traded houseware
lines to avoid the risks inherent in dealing with products whose
retail prices were unstable.

6. Fourteen of the 19 retailers (74 percent) who responded

‘uneguivocally to the questions indicated that the repeal of fair

trade had not substantially adversely affected them one way or the
other. -

7. ‘No evidence suggested that the repeal. of fair trade

caused any decline in the retail prfces of products that were not

.previously.fair traded.

8. The interviews held with both the manufacturers and
retailers of the previously fair-traded p:éducts led the
researchers to conclude that most of the people interviewed did
not consider the absence of fair trade in Rhode Island a really
important matter.

9. One manufacturer, of the nine surveyed, had encountered a
decline in his Rhode Island sales following the demise of the

fair-trade law which he attributed to fair trade's repeal.
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10. Of the 33 retailers or wholesalers interviewed, 31
indicated that manufacturers of previously fair-traded products
did not offer any new means of (marketing) suppo:t following the

repeal of the Rhode Island fair-trade law.

1l1. Some evidence existed, especially in the case of hard- =~
ware‘dealefs, that retailers shifted away from emphasizing the
érevipusly fair-traded products whose prices were significantly
_peduced, and sought to emphasize productd which were more T

profitable to them. .

These .results are summarized in tabular form below. This
~table is a slightly modified version of Table 5 (p. II-56) in
Hourihan and Markham. Although no attempt was made in this study
to identify a specific economic hypothesis applicab;e té eégh of
the nine manufacturers, the results‘illustrate that the effécts*of
RPM (or its removal) can, in>faét, be quite -diverse.

Although few in number, the case studies of RPM reviewed hefe'
seem more useful than the far more numerous "survey" studies. The
case studies usually give. some indication of the probable welfare
effects of RPM, and can help to distinguish among»éhé alternaﬁi?é
hypotheses. The probable effects indicated from the»case studies
are that RPM sometimes reduces and sometimes enhances social :
welfare.

(D) Previous FTC Studies of RPM

(1) 1929/31 FTC Study

The Federal Trade Commission haS-published two extensive
ES;udies of RPM, Tﬁe first was published in two parts, Part I in
1929,!and Part iI in 1931.1 This stud§ was'bésed upon the results
of quéstioﬁnaires sent out to various groups believed interested

in RPM,2

1 Federal Trade Commission, Report on Resale Price Maintenance,
Part I (submitted to the Speaker of the House of Representatives,
January 30, 1929), and Part II, (submitted to Congress,

June 22, 1931).

2 Around 22,000 questionnaires were mailed to consumers, of
which 1,990 replies were received. About 3,200 guestionnaires
were sent to economists and statisticians, and 6,500 to lawyers.
About 10 percent of these were answered and returned. Ouestion-
naires and separate financial schedules were sent to about 6,000
' : (footnote continued)
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This study was conducted at a time when RPM was illegal, bhut
while legislation which would have legalized RPM was under consid-
eration in the Congress. The price and other data collected,

therefore, do not necessarily reflect results applicable to RPM.

Rather the results relate to the effects of manufacturers'
suggested resale prices. This information was then compared to
information concerning items sold without suggested resale prices
in an attempt to draw conclusions tﬁ;i could be applied by"A

extension to the issues raised by RPM,

The basic methodology was to collect information from the

. various grbups surveyed concerning what they saw as advantages and

disadvantages of RPM. These attitudinal results were then
compared with fihancial data in an attempt to relate various
indicia of economic performance to part1cu1ar positions on RPM,
From the results of this study the Comm1ssxon eventually took the
position thatk'no legislation permitting resale price maintenance
is at present called for. "1
Because. RPM as such was not legal at the time of the surveys,

the questionnaires solicited information oﬁ suggested fesale
prices. However, little or no information concerning ﬁahu-
facturers' enforcement of their suggested prices was obtained.
These are two major deficiencies of the study. Consequently, the
statistical data are of no use in quantifying the effects of RPM,
Nevertheless, the study is of some value because the opinions
expressed by the varipus surveyed groups shed aﬁ least some light
upon the motivations for imposing RPM.

- Manufacturers were among the early advocates of legalized RPM
according to the results of the FTC survey, yet they were appar-

rently not the major proponents. Of 691,manufacturets submitting

(footnote continues)

manufacturers, They returned 849 questionnaires, but only 691
reported financial and commercial data. Questionnaires and
financial schedules were sent  to 2,325 wholesalers, of which
approximately 15 percent responded. Over 36,000 retailers
received questionnaires of which about 3,000 responded with 2,334

" useable replies.

1 FTC Report, Part II (1931), p. 6.
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financial data, 61 percent expressed no preference, 10 percent
were opposed, and 29 percent favored legalized RPM. The average
rate of returﬁ on investment of those in the group favoring RPM
was larger than for.thOSe opposing the practice. Of a larger
group of 849 manufacturers who returned questioﬁnaires, onlyﬁizw
percent had no preference, 17 percent_were opposed, and 69 percent
favored RPM. The most frequently stated reason for advocating RPM
was that it was "desirable in order to_pﬂ%tect goodwill built ué“
by heavy advertising expenditures."1 ‘ .

Wholesalers were almost unanimously in favor of RPM. At fhe
time of this report, department stores, supermarkets, chain
stores, and mail order retailing were relatively new innovations
and growing rapidly. Many of them were able to integrate the
wholesaling function within their new and apparently more effi-
cient operations. Wholesalers, therefore, might have viewed RPM
as a way to deter the competitive threat posed by these newer
types of distributors since RPM would undercut their ability to
discount. The FTC report adopted this view: "“With a narrowing
market and decreasing profits, he [the wholesaler] is fighting for
existence in business and favors resale price maintenance as a
defense against further inroads upon his trade."?2

_Among retailers the results were varied. Druggists, grbcers.
jewélers, stationers, and hardware retailers generally favored
RPM. Among druggists and érocets support was more prevalent among
.smaller stores than larger ones, while the reverse was true for
the later three groups. Chains; department stores; and dry goods

stores. were generally opposed to.RPM, -

1 rrc Report, Part II (1931),.-p. 1. The apparent discrepancy is
explained at p. 18. The argument that RPM was necessary to
protect manufacturers' "goodwill,” which is one of the classic
rationales for imposing the practice, is similar to free-rider-on-
quality-reputation explanations often advanced today, if one
assumes that the quality image is jointly created by manufacturer
advertising and distribution through select high quality outlets.

2 FrC Report, Part I (1929), p. 59. The accuracy of this assess-
ment can be subject to some doubt., However, the influence of the
National Wholesale Grocers Association in writing the original
Robinson-Patman bill tends to support the notion that wholesalers
faced more efficient competitors whose growth they sought to
deter. See, Corwin Edwards, The Price Discrimination Law
(Washington, D.C.: Brookings Institute, 1959).
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The principal argumént advanced in support of RPM was related

to the "problem" of leader price cutting on certain branded

products.1 Manufacturers expressed concern that the goodwill of
their.trademarks would (or could) be debased by widespfead dis-
counting from the manufacturers' suggested price. At thattime
the advertising of price was a common feature in national
advertising copy. Many manufacturers were concerned that their
images would be harmed if large discotints frem their advertised
prices were available. They felt that consumers would view the
manufacturer as charging (or sanctioning) exorbitant prices in
certain outlets, and that, as ; consequenée, the manufacturer's
goodwill would bhe diminished;

Both manufacturers and retailers expressed concerns that such
discountingAwould glgg cause manufacturers to lose distrihution
through numerous retail oﬁtlets. This concern was typicdlly
expressed in terms of discounters "cream-skimming® by discounting
well-known and heavily'advertised brands. It was feared that this
would have an especialiy deleterious effect upon full-service and
specialized distributors, and, over a .longer time horizon, on the
manufacturer as well.

The éonclusion which it now seems warranted to draw from this
inquiry is that some advocates of RPM were motivated by efficiency
considerations, and others were not. The leader and loss-leader
arguments expressed by some manufacturers are quite similar to
"free-rider" arguments advanced today in support - of RPM, although
the manufacturers in the 1920's expreésed themselves in different
terms. The érguments éf the wholesalers (in particular) and some
of the fetailer groups, however, are harder to reconcile»with<

efficiency considerations.

1 rrc Report, Part II (1931), p. 5. The term "leader" selling is
usually not well defined. Typically though leader selling seems

" to refer to pricing at less than average total cost, whereas loss-

leader selling often seems to refer to selling below invoice
price.
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(2) 1945 FTC Study

The second major FTC study of RPM was published in 1945.1
The study methodology consisted partly of sampling to obtain

information on particular lines of trade sold in various geogra-

phic areas. Retail price studies were restricted to selected
items in the drug, food, and men's cioghing.lines in selected
cities.2 Information was obtained from dealers regarding their -
.prices before and after RPM became effeéf%@e in their respective‘
areas, and again in 1939 thfough actual visits_by FTC field
representatives.

Except for the 1939 prices, the price information was
obtained by asking dealers to recall past prices. This required
the dealets‘to reiy on their memories in many cases. As is true
of some other RPM price survey studies, "as a means of measuring
the effects of RPM on consumer prices; the complete reliébility of
these prices, except in 1939, is not certain, because of the lack
of adequate dealer‘records of prices chargéd in the‘paot.“3 The
method by which the remalnlng 1nformation was obtaxned for this
report was as follows. ‘ »

Information respecting: the general
economic phases of the inguiry was: obtained
from many sources. Conferences were had with
numerous manufacturers, wholesalers; and
retailers, 1nc1ud1ng ‘both those favoring and
those opposing resale price maintenance. Many
conferences were also held with trade: associa-
tion executives representxng both proporients
and opponents of resale price malntenance, and
in some cases detailed examination-of the-
files and records of trate associations and
fair-trade committees. was made; -especially 1n
the drug, hardware, and food trades. . In
addition, careful examination .was made ‘of a
1arge quantity of publlshed material prepared
by both Government and private agencies and
1nd1vxduals, ‘and 9peo1a1 study wasmade: of
‘material conta1ned in numerous legislative
hearings, court cases, advertising material,
catalogs, etc.

1 Report of the Federal Trade Commission on Resale Price
Maintenance, pp. 1-872, submitted to Congress, December 13, 1945,

2 Many of these items would be considered convenience goods for
which free-rider arguments are likely to be of relatively minor
- importance. '
3 1945 FTC'Report (op. cit.), p. 12.
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The data obhtained from retailers and
wholesalers by field visitation included not
only prices before the specified products were
put under resale price maintenance, immedi-
ately thereafter and at time of visit, but
also the laid-down costs to the dealers and
the volumes in which they had been sold and
were selling. Like data were obtained, guided
by the same dates with reference to nonprice-
maintained competitors. Facts were also
obtained in special reports by manufacturers
showing the quantities of and net sales values
"of the same products sold to their respective
classes of direct custome in the same
communities in which the data were collected
from wholesalers and retailers and in several
additional communities. ‘Most of-the reporting
manufacturers also furnished information on
either actual, or relative, factory costs.
These data were reported for specified periods
before the specified dates on which the
selected products, or their price-maintained
competitors, were originally put under. resale
price maintenance and for specified per1ods
thereafter.

For the pricé surveys on items sold in groceries and by the
retail drug trade, data were obtained in the following way:

Data were .collected from retail grocers
in Columbus and Mansfield, Ohio--two cities in
price-maintenance areas-=-and in Indianapolis
and Richmond, Ind., Baltimore, Md. and :
Atlanta, Ga.--four. cities in nonprice-
maintenance areas for grocery products. Data
were collected from retail drug stores not
only in these six cities, all of which were
price-maintenance areas for many products
handied by such stores but also in eight other
cities in price-maintenhance areas--Easton,

_Md., Chester, Pa., Concord, N.H., Madison,
Wis., Litchfield and St. James, Minn., Kansas
City, Kansas, and Olathe, Kansas-=and in six

. cities in nonprice-maintenance areas--
Washington, D.C., W111m1ngton and Dover, Del.,
Burlington, Vt., and in Kansas City and
Harrisonville, Mo. . The data were collected
with reference to more than 40 hrands of
groceries and more than 90 brands of products
handled by drug stores, these brands being .
divided. between hrands that had been put under
minimum-price maintenance in designated. price-
maintenance areas - and compet1ng brands. that
had not been put ‘under minimum price mainten-
ance. Data were also obtained with reference
to competing private brands from retail stores
handling such brands.?2

(i) Price Survey Results

The results of this portion of the study indicate that for

grocery products, the limited number of manufacturers who uéed RPM

1 1bid., pp. 12-13.

2 1Ibid., p. XLV. .
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generally specified minimum prices which were very near the resale
prices previously being charged by their larger customers, The

prices of vegetable o0il shortenings increased with RPM in chain

and department stores, but declined somewhat in individual stores.
The prices of soap powders, chips, flakes, or granules increased N
with RPM in supermarkets and fell in individual stores. <Cake

flour prices rose .with RPM in chains and supermarkets, but fell in

. ] vé"' B
individual stores. e

For other grocery products there was no ohservable change in
prices following imposition of RPM, Most of the ohserved price
increases‘oocur:ed in cash and carry stores, while most of the
price decreases occurred in credit and delivery stores. With the
exceptions of the Foutlets" hypothesis, where scale effects at the
supplier level are very important, and the bilateral monopoly
situations, where RPM eliminates successive monopoly markups, the
declines in prices following the imposition of RPM are not
oredicted‘by any of the other economic theories of RPM. 1

In most cases there was . no v151h1e effect of RPM on the
volumes of e1ther prlce ma1nta1ned or nonpr1ce—ma1nta1ned 1tems.
However, pancake flours and breakfast cereals experienced volume
increases which were attributed to RPM-1nduced extra dealer sales
effotts. The volume growth of prepared cake flour,was apparently
hampered by the use of RPM, but the evidence was considered
inconclhsive. In the case of other commodities, no effects upon

‘volume were apparent.?

For‘orodocts sold through the retail drug trade, toe_effects
of imposing RPM were varied. JIn small cities,'mostly those with
populations of 5,000 or fewer, the prlces of various goods sold

‘with RPM decreased, while prices of goods sold in these c1t1es
without RPM were unchanged. Nearly all of these stores were

individual stores, and most of the data came from the memory of

1 fThere is speculation that the price declines occurred because
the minimum RPM prices became well known to consumers. Retailers
who were previously charging prices above the RPM prices then
lowered their prices to the specified minimum levels, while also
promoting themselves as dealers "who would not be undersold."”

2 1945 FTC Report (op. cit.), pp. XLVI-XLVII.
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druggists.1 In medium-sizéd and large cities, individual stores
reported price decreases following imposition of RPM, while chain
stores and department stores qenerally reported price increases.

The prices of heauty creams sold with RPM rose in RPM areas
by 9.6 and 11.0 percent in chain and department stores ;espeb;
tively, while they €fell by 4.1 percent in‘individual stores.
Dﬁring thé séme time period, the priges pf these same brands of
beauty creams in non-RPM areas deéli;ed 2.2 and 6.9 percent‘in
chain and department stores respectively.

The prices of tooth pastes and powderé sold with RPM rose in
RPM areaé by 6.7 and 11.0 percent in chain and départment'stores,
and fell by 3.1 percent in individual stores. In non-RPM areas
the pricés of the same brands of tooth pastes and powders declined
by 1.0 and 2.9 percent in department stores and individual stores.

The pricéé of shave creams sold with ﬁPM rose in RPM areas hy
6.8 and 6.1 percent in chain and department stores and fell by 3.6
percent iﬁ individual storés; In large éities WitHout RPM, all
classes of stores were reducihgvtheir prices on these‘same brands,
but the amount is not speciffed;

The prices of hair tonics ahd shampoos'sold with RPM rose in
RPM areas by 1.9 and 1.0 percent in chain and>department‘stores
and fell by 3.5 percent in individual stores. Brands of hair
tonics and shampoos sold without RPM in these same RPM areas
showed no change in priceé. The pticés of the brands which were
sold with RPM where it was legal, showed eithef no change or
élight (but unspecified) price decliﬁes in non~RPM areas in all
t§pes of stores. |

The prices 6f face powdef sold Qith RPM rose in large cities
in RPM areas an unspecified amquntviﬁ all types of stores. Iﬁ
medium-sized Eities in RPM areas, the prices of ;hgse brands rose
by 16.3 and‘é.l percent in chain and individual stores

respectively. In large cities where there was no RPM, the brices

1 The reliability of the data is subject teo doubt, and there is
also a question of reporting bias due to admonitions to druggists
from the Druggists Research Bureau to "cast your vote for Fair
Trade." (Ibid.), p. XLVIII, '
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of these brands fell by 0.2 and 0.7 percent in department and
individual stores, but rose by 3.5 percent in-chain stores.
The effects of RPM upon the retail volumes of brands sold

with and without RPM were generally too obscured by other causes

to allow reliable estimates. The study reported, however, that.'
volume effects could be inferred for certain commodities. RPM
led to volume ‘increases in large cities for beauty creams. For
ﬂétooﬁh pastes, powders, and brushes, RﬁﬁéEaused‘the volumes of B
competitive brands to rise. For shave creams," shampoos, hair
tonics, -and laxatives, other causes "obscured completely™ fhe
effects of RPM,l '

(1i) Effects on‘Hanufacturers' Volumes

The study also obtained data on the effects of RPM upon

manufacturers' volumes. The data were categorized to avoid

revealing the identity of the manufacturers, or the brands., 2

There are eight commodity classes for which data are presented in
the study.: In three commodity classes, the brands sold without
- RPM gaiﬁed volume relative to the brands “sold with*R?M. ‘In two of
these thfee commodity classes, the gain was more -apparent in
price-maintenance areas than in non-RPM areas. For the third
commodity class, however, the relative volume increase was less
rapid in price-maintenance areas, which is consistent with an
efficiency explanation of RPM for a product with a declining sales
trend. - F; |
In the case of two different commodityjc}asses, all the data
obtained were for brands sold with RPM.. In=thesé, the manu-
facturers® volumes were sustained better in RPM: areas than in non-
RPM areas. For the remaining three commodity classes, there was
either no ev{dence of the effects of RPM upon volume, or the
evidence was inconclusive.
These results indicate that the effects of imposing RPM have
been quite varied at both the supplier and dealer levels. For the:

most part the imposition of RPM has been followed by increased

1 1pid., pp. XLVII-XLIX.

2 1pid., p. 716.
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prices to consumers on price-maintained brands, although some
prices have actually. fallen. With the exceptions of the outlets

and bilateral monopoly hypotheses mentioned earlier, the economic

theories, both‘prbcompetitive and anticompetitive, predict that

RPM will tend to raise retail prices of bhrands sold with RPM; -

The effects of RPM upon quantity sold per retail outlet Have
also varied, but the economic theories are ambiguous as to the
expected effect of RPM upon retailer volumes. However, with
respect to supplier volumes, the efficiency. theories suggest that
RPM will result in increased quantities éold. whereas -the. anti-
competitive theories suggest the opposite. The FTC report reveals
evidence that sometimes the quantity effects have been consistent
with. the predictions of the efficiency hypotheses, and sometimes

the opposite has been true.

(iii) Involvement of Organized Dealer Trade Groups

The study also contains a detailed account of the involvement
of various organized trade groups in advocating the legalization
of fair trade, #nd summarizes some ‘of the effects of these efforts
in various product 1lines.

The study reports that the National Association of Retail
Grocers, using Ohio as a test state, had apparently influenced 55
manufacturers to impose RPM .on 200 items by March 1940. These
efforfs were not very successful “from the Association's viewpoint,
apparently because manufacturers were not very interested in or
enthusiastic about RPM, They tended to set RPM prices which
allowed retail margins not too different from those previously
obtained by larger grocers. - Apparently, manufacturers ‘were
concerned that RPM would induce competitive private lahel activity
by their distributors.’ Also, a large combonent of the cost of
many grocery items consists of agricultural commodities whose
prices fluctuate frequently. This tends to make RPM impfactical
in the grocery trade, and its use was never very widespread;.
particulafly outside of Ohio.

The National Retail Hardware Association also advocated RPM,

‘but apparently was never very successful in obtaining it. As

summarized in the study: | ,
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The trade-marked or branded hardware
articles that are usually sold under resale
price maintenance contracts are mostly speci-
alty items such as sporting goods, electrical
appliances, small household hardware, fishing
baits, fishing rods and reels, cooking ,
utensils, kitchen wares, electrical goods, such
as electric shavers and electric clocks and R
small garden tools. Articles of hardware to -
which resale price maintenance is not applic-
‘able are those articles with no particular
identity, those having a slow turn-over, those
involving contract specifications and services
of installation, and those involving trade-
ins. With respect to the latt€ér, the
practical difficulty of determining the true
‘value of ‘a trade-in furnishes a means, of
evading the minimum resale prices whenever
desired on products 86 covered, and the reali-
zation of this has done much to discourage the
adoption of resale price maintenance by other
manufacturers of products usually involving
trade-in when sold at.retail.

In the tobacco trade, wholesaler and retailer trade groups .
were never very successful in obtaining RPM.. .There are relatively
few manufacturers of tobacco products, and large numbers of
wholesalers and reéailers for whom tobacco products are typically

vonly a small portion of their total business. The manufacturers
advertise heavily, and apparently do not see any great .advantage
to protecting,retail margins. Cigarettes, snuff, chewing and .
vsmoking tobacco amounted to almost 85 percent of all tobacco
products sold in 1939, RPM on these products was found to be
"negligible." Cigars aécounted for the remaining 15 percent. The
proportion of cigars sold nationally under RPM could not be
determined, but in some stétes over 75 percent of cigars were sold
with maintained prices.

Perhgps the most active trade group adQécating RPM was the

National Association of Retail Druggists (NARD). They were. very

1 1bid., p. XXXV. The study also reports the following
concerning hardware items: “The number of manufacturers who had
placed products under resale price maintenance in one or more of
the 43 States in 1938, ranged from 12 in Mississippi to 37 in
California, and of the 44 States in 1939, the range was from 18
companies in Alabama to 40 in California. Of the 49 companies
having products under resale price maintenance in 1938, 27 had
such contracts effective in from 1 to 5 States, and 12 companies
‘had contracts effective in from 41 to 44 States, while in 1939, of
the 53 companies having products under resale price maintenance,
23 had contracts effective in from 1 to 5 States-and 19 in from 41
to 44 States." o ' :
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facturers to finance association activities. Their objective was
to obtain a 33.33 percent protected gross margin. They were most
effective in obtaining RPM on proprietary drugs and medicines,
surgical and related supplies, and toilet goods not sold exten-
sively by other types of stores. In 1938, 78 manufactUrers. had
placed their products under RPM contracts in each of 43 states
where.ithas legal; 108 had placed their p:oducts under RPM in 40
or more states; And 350 manufacturd¥s had RPM contracts on-their.
products in three or more states. In 1939, the Illinois
Pharmaceutical Assdciation listed over 400 manufacturers with RPM
contracés in Illinois, while over 300 manufacturers had bheen
listed as maintaining prices by the Ohio Fair Trade Committee-Dru¢
Division.l |

Trade groub activities promoting the use of RPM were also
extensive in the sale of liquor and other alcoholic beverages.
-Apparently, some liquor companies actually placed RPM on "by the
drink® sales of their products in Kentucky, California, and
Minnesota. 1In these states, rules were promulgated which would
have médé RPM mandatory for all distilled alcoholic beverages.
California, New Jersey, Arizona, and Minnesota could suspend or
revoke licenses for those found vxolatxng RPM prices. Rhode
Island, Minnesota, and Kentuqky provided for specified minimum
markups for both Qholesalers and retailers. In Kentucky, the
state assessed a tax on wholesalers to be used by the state to
police and enforce RPM on.liquor products. Déaler assoqiatioﬁs
were apparently quite pbwerful in New York, Massachusetts, and
‘California, and sought a 40 pefcent guafgntéed‘matkup on their

cost .2

1 1bid., p. xxXXIvV.

2 Ibid., pp. XL-XLI.: The study also notes that "a survey of a
limited number of State and local retail dealer associations
indicates that they have accomplished a number of things desired
by their members. The different State and local associations hav
printed lists of the names of firms operating under resale price
maintenance contracts in other States, and asked their members tc
insist that these manufacturers place their products under minimu
resale price maintenance contracts in their State. 1In Illinois,
retailers were admonished to study the published list carefully
and to ask those who refused to grant their desired mark-up what
incentive there was for a retailer to sell their brands.”
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In 1937, the National Association of Package Stores was
apparently able to induce a large manufacturer to reimpose RPM
upon three (unspecified) brands of liquor. The company was- going

to replace its existing RPM contracts with ones specifying lower

minimum prices. Because of association pressures, however, the
previously announced new prices were rescinded, and prices: more
accep@aple to association members were substituted instead.

. #. The National Retail Package Liquor- $tore Association, facing™
manufacturer resistance to imposing~RPM,-developed a plan to force
distillers and importers to place their brands under RPM. . In
1940, the FTC filed a complaint essentially alleging a horizontal
price-fixing conspiracy. The national association apparently
admitted to the allegations in thecomplaint.1 The Wholesale
Liquor Distributors Association of Northern California was also
charged by the FTC with what amounted to a horizontal price-fixing
arrangement. In this case, the Commission issued a cease and
desist order.

The Northern Ohio Betail Druggists Association, in 1939,
sponsored a series of meetings in Cleveland which were at;ended by
liquor’retailers and tepresentatives of wholesalers and bréwgrs of
malt Severages. It was alleged that horizopfal price-fixing

‘agreements vere entered into at these meetings. Apparently, all
the local- brewers and most of the wholesale distributors in
Cleveland blaced their beer under RP& agreementsf Many of the
wholesalers’did not have the authorization.of the owners of the

trademarks or brands to enter into such RPM contracts. One
wholesaler stated:

Retailers actually set the price of the local
beers as per price list, Practically black-
mailing distributors into accepting the
suggested prices because it was either you
file your products under fair trade or else
(sic). The "or else" being that they
(retailers) would not handle the products of
those not listing.

1 Ibid., p. XLII. At the time of that study, this proceeding
had not been closed.

2. Ibid., p. XLIV.
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Apparently, in Cleveland and Toledo, the prices of light bheers
were fixed at identical levels, and the prices of heavy beers at
somewhat.higher but also identical levels.! »

Dealer organizations also attempted to ohtain RPM on certain
brands of farm machinery, radios, and household electriEZIfappli-
ances. However, the common practice of trade-ins in these lihes‘
made enforcement of RPM virtually impossible. The dealers'
organizations then attempted to spéé?fy standardized trade-~in
values in conjunction with RPM. ‘These efforts were apparently
unsuccessful because manufacturers generally were unreéeptive.2

It was also reported in the study that there was a tendency
for different manufacturers of certain classes of competitive
products to set identical RPM ptices for brands in the same
product class, and for price changes within each produét class to
become effective upon the same dates. The product classes speci-
fically medtioned were soaps, canned milk, flour and cereal
products, and vegetable shortenings.3 However, the study does not
indicate the extent to which this pattern of similar price levels
and trends differs from patterns for tﬁe same ptbductsrprior to
the use of RPM, or whether the specified minimum prices were set
at supracompetitive levels.

(iv) ‘Evaluation of the-Fair-Trade'Statuteé

The 1945 stddy also contains an extensive analysis of the
state and’ federal fair~trade laws. The baéic conclusion of the
study is that the fair-trade statutes,-as enacted and interpreted
by the courts, were contrary to the public intérest. The

reasoning supporting this conclusion can be summarized as

follows:

1 1bid., p. XLV,
2 1bid., p. LVI.

3 Ibid., p. XXXI.
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The significance of the resale price
movement cannot be properly interpreted with-
out taking into consideration its fundamental
origin, namely, that it was the manufacturers
who were in the wvanguard in advocating and
using it on the ground that they had a pro-
prietary interest in goods carrying their
trade name or brand. Later, with the develop-
ment of the department store, the consumer
cooperative, the chain store and last of all,
the super market or "giant store" types of
distribution, the older types of merchandisers
who progressively lost business to each new
type of distributor that developed, turned to
manufacturers, demanding pricé& -protection.
Since about 1920, the development of new:types
of distributors has been rapid and the leader-
ship in the resale price maintenance movement
has been transferred from the manufacturers,
of whom a small proportion, producing trade-
marked commodities, actively promoted resale
price maintenance, to distributors seeking
protection in a maintained resale price.l

When finally enacted by the States, and
by the Congress, . . . [legalized RPM] . . .
was urged almost’ entirely by a: few well-
organized dealer groups as a'means of elimin-
ating price -competition both of dealers using
the same methods of distribution and of -
dealers using new and different methods of
distribution.

[{Thus, while] both State and Federal
resale price maintenance laws are entirely
permissive in their application to manu-
facturers, merely granting permission to them
to place their identified products under price
maintenance if they so desire, [in] practice,
++.. resale price maintenance serves as a focal
point for dealer cooperative effort to brlng
pressure to bear on manufacturers to place
products under price maintenance at prices
yielding dealer margins satisfactory to
cooperating organized dealer groups. In some
lines of trade, where the individual manu-
facturer has faced strongly organized dealer:
group pressure, the extent of his freedom of
choice as to whether he will place his brands’
under resale price maintenance has ‘been

. extremely limited. ‘

1 1pid., p. Xxvii.

2 Ibid., p. LIV, One of the more blatant examples of- the
_ pressure organized retailers. could apply is the "Pepsodent'
incident summarized at page 143 of the FTC study.

"During . . . 1935, the Pepsodent  Co., upon advice “of -
counsel, withdrew its products from resale price. maintenance . in
California. As a result of this action, the organized retail
drugyists of the State waged such an. aggressive fight agalnst ‘the
company that it again placed its products under resale price
maintenance contracts in that State. The methods used by the .
California druggists were described by the executive secretary of
the Northern California Retail Druggists Association, at the
thirty-seventh annual convention of the National Association of
Retail Druggists, held in Cincinnati, in September 1935, as
follows: ,

‘Mr. Chairman, fellow druggists, the Pepsodent Co. was

operating in the State of California under the California Fair
(footnote continued)
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The study identifies nonsigner clauses, which generally were
contained in the state fair-trade statutes, as relatively
importaht e;ements in producing noncompetitive results. Although
in principle these clauses are a formality, merely granting the
manufécturer the right to enforce an RPM program if he so~thooses,
as enacied into 1aw'the nonsigner clauses seem to have facilitated
horizontal collusion among dealers. fhe studj concludes ihat:

The demonstrated ineff€ctiveness of T~
purely voluntary resale price maintenance
agreements to control the price competition of
dealers who refrained from signing contracts
led to the amendement of the California law of
1931 by the addition of section 1 1/2,
commonly known as the nonsigner clause. . This
clause makes the price stipulated -in any
contract lawfully entered into under the act
‘binding upon all dealers in the State by
declaring that any person, signer or non-
signer, who willfully and knowingly
advertises, offers for sale, or sells any
commodity at a price less than that stipulated
in any contract entered into under the law,
commits an act of unfair competition action-
able at the suit of any person damaged
thereby. This clause, which effectively
throttles all competition from nonsigners, has
been copied in the laws of each of the 45

 (footnote continues)

Trade Act. In all the time that they were operating under the
Fair Trade Act they made no attempt to enforce their contract and
like a bolt of lightning from the blue sky, they informed us that
the California fair trade contract was canceled and the general
sales manager, Mr. Kermott, came out to California, called upon

me in the California office to make excuses_and he had with him
one of the California salesmen. I expressed my heartfelt sympathy
to the two young men who were in my office because I told them
they would have the toughest time any salesmen had had in any
territory. We passed a resolution at our meeting and we published
that resolution in our journal, and we sent that resolution to
every member in California in which we urged and advised them to
discontinue the sale of any product that had canceled their
fair-trade contract.. -Brothers, it was a slap in the face of our
Fair Trade Act. It makes no difference what firm it was. It was
unwarranted. It was the first cancellation. 'And to my great
delight-and the great delight of our executive committee all the
druggists in California refused to sell Pepsodent toothpaste or
Pepsodent products: They put them in the basement, ‘Some were
enthusiastic enough to throw them into the ash can. I wouldn't
bring this out except that I want you to really understand how the
sales of Pepsodent products in all of California dropped off.'

. After reinstating RPM the Pepsodent Co. donated $25,000 to
the National Association of Retail Druggists to be used in behalf
of resale price maintenance legislation. The Pepsodent Co. gave
wide publicity to this donation. Following this gesture on the
part of the Pepsodent Co., several other manufacturers of drugs
and pharmaceuticals voluntarily contributed to the fund while

still pthers were solicited for donations to further the enactment

of resale price maintenance laws."
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States that have enacted resale price
maintenance laws.!

[Furthermore, there was) an important
defect in the Tydings-Miller Act. ... {the}
right to enter into minimum resale price
contracts [was] not explicitly limited to the
brand owner or to a distributor authorized by
him to place the manufacturer's product under
such contracts. 1In those States having laws
which also omit this explicit limitation, the
resale price maintenance contract has been
used in attempts by cooperating groups of
wholesalers,. or. of both wholesalers and
retailers, to fix prices to-b@-maintained for
branded goods without the.consent, and some-
times against the will, of manufactureérs or
producers who own . the brands.? Such
wholesaler-retailer contracts likewise {were])
being interpreted by some groups as enforce-
able under the nonsigner clause, likewise
without the consent or assistance of the
brand owner. So used, resale price mainten-
ance obviously may be perverted from its
announced purpose of protecting the brand
owner's interest against unrestrained dealer
price competition, and be made the means of
effectuating price enhancement and restraint
of dealer competition by horizontal agreements
among dealers, the existence of which it may
be difficult to prove.3

In retrospect, whether or not one accepts the conclusion that

the fair-trade laws were contrary to the public interest, many of

‘the competitive problems associated with RPM as ‘legalized under

the fair-trade Statutes appear to have been rélated.mOte to

specific defects in the statutes than to the principle of vertical

price restraints as discussed in the economics literature.
Ecoﬁomic.theories which predict efficiehcy henefits resulting -

from RPM are concerned with independent marketing decisions by

- suppliers of brand name products. In these theories, the supplier

will estimate, the benefits to him of imposing RPM net of monitor-

~ing and enforcemenp,cosxs. -If these-net henefits are Suﬁficiently

1 '1bid., pp. LXI-LXII, emphasis added. The impact of lobbyists

in passing various state fair trade laws is also discussed in

E. S. Herman, "Fair Trade: Origins, Purposes, and Competitive
Effects," 27 George Washington University Law Review, 621 (1959),
Herman also reports that the same typographical error appeared in
11 state fair trade statutes before sponsors of the bill caught up
with it. '

2 There were 25 states where resellers could enter into RPM
contracts without the consent of the owner of the brand or
trademark (p. XXXVIII). 1In Minnesota, Utah, and Wyoming RPM
contracts could be enforced with the aid of state dovernments
(see Fulda (op. cit.), pp. 205-6).

3° 1945 FIC Report, p. LX.
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large relative to other marketing options, then the supplier will
choose to impose RPM. None of the economic theories which suggest
that consumers benefit from RPM contemblates dealers being -able to
enforce RPM over a manufacturer's objections, nor do they include
provisions for direct sfatezaid'in enforcing RPM contrag;§$
Therefore, in discussing vertical price restraints it is important
to distinguish between éhé economic principles involved and the.

actual effects observed under the fajr-trade statutes.

(E) Effects of RPM on Innovation Qnd Efficiency in Distribution

A few analysts havebviewed RPM primarily as a means by which
organized groups have been able to retard advanées in the effici-
ency of dist?ibution. This view is premised principally upon an
extension of the theories of steph,Schumpeter to. wholesaling and
retailing.l Schumpeter hypothesized that major advances in
efficiency typically do not originate Withih an existing competi-
tive structure, but are instead a consequence of the entry of
competitors with fundamentally different products -and/or more
efﬁicient‘processes, which result in radical ¢hanges in the compe-
titive environment. Applied to distribution, Schumpeter's theory
suggests that major imprbvements in distributional .efficiency will
be associgted primarily with the emergence of new methods of
distribution, and not from competition.for-market~share among
existing competitors operating with a given distribdtional
technology.

As discussed in the section presenting the retailers' collu-

sion hypothesis, RPM- can be used to prevent price cutting which

reflects greater -efficiency. Existing resellers, therefore, may
attempt to insure their economic survival by exerting both

economic and political pressure to persuade manufacturers to

1 Joseph A. Schumpeter, Capitalism, Socialism and Democracy, 3rd
ed. (New York: Harper and Row, 1975).
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impose RPM to deter the entry or growth of more efficient competi-
tors.l Thus, according to this view, the desire to impose RPM
does not originate with manufacturers attempting to enhance .
‘distrihutional efficiency through vertical controls, but rather
from organized resellers attempting to do exactly the opposite.
The empirical literature does contain some examples which
appear to be consistent with this view. The studies evaluating
. the experience with iegalized‘RPM in the&United States have
uaiready been discussed, and will ‘not ‘be repeated here.2 The
remaining empirical studies directly concerned with this issue
have attempted to evaluate the effects of RPM .in other countries.

(1) The United Kingdom

In the last quarter of the 19th century there was an increase
in manufacturers' brand advertising, and, at.the same time, the
emergence of newer forms of retailing (the cooperative stores,
department stores and chains) challenged the traditional
retailers. . The branding and packaging of goods previously sold in
bulk apparently led to increased compe;ition”among different types
of resellers, i.e., intertype competition. For example, grocers
with no specialized.knowledge could sell proprietary (branded)

.goods which they previously had not carried because, as: -branded

' goods became more prevalent and well-known to.consumers, store
reputations for quality and in-store services became less
'important. This competition resulted in price cgtting on leading

advertised brands and on staples such as sugar.3

1 A detailed discussion of this view with applications to the
distribution of .groceries, drugs, and-automobiles in the U.S. is
contained in .J. C. Palamountain, The Politics of Distribution
(New York: Greenwood Press, 1968). Palamountaln also discusses
the political ‘influence of organized distributors in advocating
special taxation of chain stores, passage of the Robinson-Patman
Act, and the U.S. fair-trade statutes. Also see the previous
discussion of the 1945 FTC study of RPM.

2 1In addition to the 1945 FTC study of RPM, which concluded that
fair trade was basically an instrument of organized resellers,
see, Carl H. Fulda, “"Resale Price Maintenance,” 21(2) Universit

of Chicago Law Review :(Winter 1954) for a summary discussion o
the U.S. experience with the legalization of RPM; and R. Steiner's
FTC Bureau of Economics Working Paper (op. cit.).

3  About the same period, Alfred Marshall in Industry and Trade
noted that retailers were forced to sell these goods at "prices
that barely covered expenses," p. 302.
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In the food trade, the Federation of Grocers was founded in
1891 with the agenda of improving the margins of “"traditional®
gtocers'and eliminating the price cutting on the sale of sugar and
certain other commodities. WNot only food chains, but department
stores and even variety chains were becoming major .(int&r=type)
competitors to traditional food stores. According to Pennance apd
Yamey, although many manufacturers' lines were "price maintained,"
price-cutting dealers had little difficulty in obtaining wany of
these same lines.  RPM was not Sufficiently widespread or suffi-
ciently enforced to impede price competition in the retailing of
branded grocery products, despite the efforts of the grocers'
federation.l! Pennance and Yamey note' that attempts by retailers

"to substitute better service for less competitive prices were not

- successful to any appreciable extent in the aggregate."?2

According to Yamey, the combination of intertype competition

from new forms of retailing and price cutting on advertised brands

- led to other efforts at cartelization by independent retailers.

As a result of‘these‘efforts, the Proprietary Articles Trade
Association (PATA) was established in 1895.3 Pressure from
independent retailers was said to be responsible for the founding
of PATA, although it was eventually composed of manufacturers,
wholesalers, and retailers.4 ‘

Yamey, and Pennance and Yamey evaluated the effects of RPM in
the trade of groceries, proprietary drugs and tobaccos.5 Manu-
facturers .apparently had ambivalent attitudes about RPM, and many

resisted the efforts of PATA. In deciding whether or not to adopt

~ RPM, not surprisinbly.'méﬁﬁfqéﬁurersvwoulq c@lculate whether,

1 F, G, Pennance and B. S. Yamey. 'Competltxon in the Retail"
Grocery Trade, 1850-1939," 22 Econom1ca. 303 (Novembet 1955); see
pp. 314-315 in particular.

2 1bid., p. 317.

3 B. s. Yaméy,"The Origins of Retail Price Maintenance: A Study

of Three Branches of Retail Trade," 62 Economic Journal, ‘522
(September 1952).

4 Ibid.; and F. G. Pennance and B, S. Yamey (op. cit.), see
pp. 303-317.

5 1Ibid.
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without RPM, the benefits of distribution at lower retail prices
in the emerging chains, department stores and cqoperatives would
offset the business to be lost by having their lines down-played
or boycotted by the traditional trade.

PATA was most successful with firms dealing mainly thrdugh .
chemistsi(druggists). Apparently, once a number of mapufactUrers
in a trade had signed price maintenance agreements with PATA,

. shose who had previously been afraid tosdo so (fearing they might
lose sales to nonprice-maintained substitute brands) also conceded
to sign price maintenance contracts. As PATA became hetter

_organized, many new brands tended to be 1n£rbducéd with RPM, It
was~estim&ted; héwever, that only 3 percent of consumer goods
expenditures were on price maintained items during.the~1890's.1

| In the book trade, strong retail price'cutting’hy lafger
scale discount bhook dealeré and department stores hrought pressure
from "legitimate” book stores for resale price maintenance. The

*net book" agreement, an RPM program°in the. sale of hooks, went |

into effect around the turn of the century. ,Intere#tinglyy Sir

"Alfred Marshall's, Principles of Economics, was the first popular

book sold subject to the net book agreement.2

According to Yamey, by 1938 approximately 30 percent of all
consumer goods and services bought by households in the U.K. were
being sold at resale prices fixed or recommended by the manu-

facturer.3 RPM had become well-established in books, stationary,

1 3. F. Pickering, "The Abolition of Resale Price Maintenance in
Great Britian,” 26 Oxford Economic Papers (March 1974), p. 44,

2 For an historical view of this RPM program see, Sir Frederick
MacMillan, The Net Book Agreement of 1899 and the Book War of
1906-1908 (Famphlet, 1924). Also see, C. W. Guillebaud, *The
Marshall MacMillan Correspondence Over the Net Book System,®

The Economic Journal (September 1965), pp. 518-538. The corres-
pondence between Marshall and his publisher establishes that
Marshall was not opposed to the principle of RPM, and that
Marshall's concerns with price maintenance transcended issues of
allocative efficiency. According to Guillehaud, “"The general
impression left by this correspondence would appear to be that
Frederick MacMillan, the publisher-businessman, had his feet more-
firmly on the ground than Alfred Marshall, the economist-moralist;
but subsequent events have shown that in some respects it was
Marshall who was the more discerning® (p. 537).

3 ~B. S. Yamey, ed., Resale Price Maintenance (Chicago: Aldine
Publishing Company, 1966). This estimate appears to include both
stipulated and minimum maintained prices.
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drugs, photographic goods, phonograph records, motor vehicles,
tobacco, confectionary, and groceries.

J. F; Pickering,éstimated that in 1956, 44 percent of con=-
sumer expenditures on goods alone were on price-maintained items.
This estimate would appear to include maintained minimum™and ..
stipulated prices. Manufacturers collectively enforced RPM on
about 40 percent of these items, with the remainder individually

enforced by manufacturers.l e : T

In 1956, the Restrictive Trade Practices Act was adopted in
the U.K. It eliminated the collective enforcement of RPM, but
sanctioned for the first time in&ividual enforcement of nonsigner
clauses. Selective price cutting on branded -grocery items
.fol}bwed in early 1957. Apparently the entry into the British
market by American manufacturers of branded food items not sold
with maintained prices was also a factor which contributed to the
breakdown of RPM in the grocery trade.2

Pickering concluded that the Restrictive Trade Practices Act
contributed. to the “"breakdown of RPM 'in the grocery -trade -and this
'encouraged a rapid expansion of self-service."3 In 1956 there had
been approximately 3,000 self-service food stores, and few “true"
supermarkets. By 1962, self-service food stores had grown to
10,830, and there were 854 "true®" supermarkets. Self-service
grocery stores accoﬁnted for approximately 10 percent of the
grocery trade in 1961, and 40 percent by 1964, with supermarkets
alone accounting for 14_percent.4

‘Pickering noted that “the prqplem facing manufacture:s who
wanted to retain RPM was whether or not the traditional retailers

would compensate for sales loss through cut priée:outléts;‘S A

1 J. F. Pickering (op. cit., 1974), see p. 48, n. 2, and
p. 121, n. 1.

2 1bid., n. 1.

3 J. F. Pickering, Resale Price Maintenance in Practice, (London:
George Allen and Unwin Limited, 1966), p. 126.

4 1bid., p. 128.

5 1bid., p. 120.
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1959 survey by the National Grocers' Federation "found that inde-
pendent traders failed to compensate manufacturers who continued
to enforce RPM, and they therefore decided that the Federation:

‘cannot with honesty ask manufacturers to support us by a price

maintenance policy when we fail to offer any tangible return'".l

Pickering estimated thé fall in resalé prices (from manu-
facturers'® previously fecommended prices) following the passage of
.the Restrictive Trade Practices Act. ?fdﬁ”a sample of 26 food and
nonfood products, he estimated that resaie prices fell by 8 per-
cent. Reductions were greatest in suﬁerﬁarkets and chains, bhut
virtually all other food reﬁailers also reduced pfices.A Pickering
states that "the effect of price cutting has been to lower the
gross margin taken on certain branded groceries from about 20 to
14 or 15 percent."2? He also estimated that the resale priceé on
various nonfood items fell by about 7 percent. ' '

Pickering concluded that “"there are three types of products
on which resale price maintenance broke down between 1§56-1964:
. .branded ‘groceries, toiletries and household goods, ‘and tires. 1In
each ‘instance, the same basic reasons can be given--the gfowth of
a new type of distributor for the product able toc operate on a
lower margin, and the realization of manufadturers that to ignore
‘this development would cause them to lose sales to othQr manu-
facturers who would supply [their products]. . . . . By contri-
buting to the growth of supermarkets through the breakdown of RPM
in the grocery trade, the Restrictive Trade Eractices Act ‘also
. created the situation where the encroachment of supermarkets into
the distribution of nonfood household items and the hreakdown of
resale price maintenance.of these products, ‘too, becameA
inevitable."3

Yet, Professor Yamey estimated that in 1960, 25 percent of

goods and services were still sold subject to RPM in the U.K. By

1 1bid.
2 1bid., p. 131,

3 1bid., pp. 157-8.
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contrast, P. W. S. Andrews and F. A. Fridayl calculated the figure
for 1960 to be oniy 23 percent, but an additional 17 percent of
goods and services were sold subject-to direct price maintenance,
i.e., with stipulated prices.

If Pickering's estimate of 44 percent of goods sold—in_1956
with minimum and stipulated prices is compared to the sum of the
goods and services sold with minimum and.stipulated prices esti-
mated by Andrewsvand Friday (a tqpa&«of 40 percent), then- four
years after the passage of the Restrictive Trade Practices Act,
price maintenance was still rather pervasive in the U.K.2

The Rgsale Prices Act of 1964, whichyhctually became effec-
tive in 1965, outlawed,individual RPM and refusal to supply on the
grounds that a deaier is likely to cut prices. However, under
this law, manufacturers can cut off dealers who sell below costs,
and the Restrictive Practices Court can allow price maintenance it
a product class is granted an exemption to use RPM.

Pickering notes that price ﬁaintenande_had fallen in import-
ance from an estimated 44 percent of consumer goods -expenditures
in 1956 to about 33 percent in 1964. These estimates indicate
that there was a further decline in the prevalence of price main-
tenance between 1960 and 1964, but thgi RPM remained wmore perva-
sive than it has ever been in the U.S. By.1974; price maintenance
remained only on books and prescription and ethical drugs.,
accounting for less than 2 percent of consumer expenditures.3
Apparently electrical goods, paint, wine and Spirigs. and phono-
graph. records have also had price and margin declines from 1965 tc
1974..

Obviously, these variouS'studiéS'of RPM in the U.K. are not
sufficiently rigorous that we can be certain what the influence
of RPM,for‘its subsequent removal, was on distrihutional effici-

ency. The time periods covered are quite long and many factors

1 p, W. S. Andrews and F. A. Friday, Fair Trade: Resale Price
Maintenance Re-examined, (London: MacMillan & Co., 1960).

2 It is unclear what the ratio of price-maintained goods to
services was at the different time periods.

3 Pickering (op. cit., 1974), see p. 120.
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other than RPM undoubtedly were at work. It is not even clear
what the direction of causality actually was. in all cases. That
is, we cannot be certain in every case whether the removal of RPM
led to the rise of new and mbre efficient methods. of distribution,
or whether the rise of new types of distribution led maanactn;ers_'
to abandon RPM which previously may have been efficient for them.

It may be that some combination §£ the foregoing explanations
r{g~moét iikelyréofrect, i.e., the initiqlf;iSe,oE‘new methods of _
d;stribution led manufacturers to acquiésce to traditional
dealers' demands for continued.or expanded RPM which later became
untenable as the new forms of distribution grew. Manufacturer
abandonment of RPM, in turn, contribﬁted to this growth trend.
However, none of these hypotheses can be explicitly verified
through the séudies of the authors cited above. Although they may
have interpreted the direction of causation correctly, we cannot
be positive of this. Further, the failure to account for other
significant causal factors, makes it extremely difficult to have
much confidence that RPM or its removal actually caused all of the
rebprted changeé in methods of distribution. The studies for
ofﬁgt countries (which are reported beloé)vallbéuffer from the
same deficiencies; but they are based upon even less actual data
and more superficial analyses, and the soundness of the conclu-
sions is, thérefore, likely to be correspohdingly diminished.

(2) Canada |

Based on a brief analysis of the history of RPM in Canada,l
‘it appears that there-were successful efforts by both individual
manufacturers and retail trade ofganizations‘to impoée kPﬁ. An
éstimated 20 percent of goods sold through grocery #ibtes and Gd
percent of godds sold thrbugh drug stores were pricevmaihtained.
In>1951 Parliament overturned‘RPM and instituted‘a duty-to-deal
with priée-cutting aealers. A later amendment permitted the

cutting off of dealers for loss-leader selling.

1 L. A. Skeoch, in B. S. Yamey, ed., Resale Price Maintenance,
(Chicago: Aldine Publishing Co., 1966). See also, L. A. Skeoch,
"The Abolition of Resale Price Maintenance: Some Notes on
Canadian Experience,” 31 Economica, 260 (August 1964). :

-155~



Y‘?‘"

There .is some evidence presented that gross margins in price-
maintained categories escalated less than nonprice-maintained
categories after 1951. However, the welfare implications of the
pervasiveness of RPM, or of the post-1951 price treﬁds, cannot he
determined from this analysis. Skeoch's principal conelusion was

that the abolition of RPM does not assure, but appears to

encourage, the development of more efficient forms of distribution

N

and production.l & .
(3) Sweden .
.In Sweden, government sanctioned RPM developed during the
1930*s. About 30 percent of consumer goods purchases were
subject to these controls.2 Following extensive study, RPM was
abolished in Sweden in 1954. DNealer margins appear to have come
down in grocery retailing and in certain nonfood categories, but
suggested retail priceé continued to bhe followed on a large number
of articles.

In the following decade there was a major change in the

structure of distribution, for which the removal of RPM may have

been pérﬁially responsible. 1In the early 1950's there had been
80,000 retail outlets, of which 63,000 were single—ownersﬁip
units. There were only a few hundred self-service food stores,
and no “"true" supermarkets. Mail order firms accounted for less
thanvl percent, and department stdres for only 3 to 4 percent of
sales in the Swedish retail market. -

By 1965 the number of retail outlets had dropped to 60,000,

and chains featuring low prices were developing in various fields.

‘There were 8,500 self-service food stores in operation accounting

for 70 percent of retail food volume. Of these, 400 were "true”
supermarkets accounting for 15 percent of ;he Swedish food
business. Mail order firms had grown to 3 to 4 percent of retail
sales Qolume. and department stores to 15 percent. Trolle also

reports a substantial decrease in the numher of wholesalers, and

1 1pbid., p. 61.

2 By U. af Trolle, pp. 101-145, in B. S. Yamey, ed., Resale Price
Maintenance, (Chicago: Aldine Publishing Co., 1966).
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an increase in their average size and efficiency during the decade
followiﬁg the removal of RPM.

(4) Deﬁﬁark 7

RPM was removed in Denmark in 1955, The developments there
are reporied to have followed the same general pattern as im—

' Sweden.

"The establishment of new firms,
organized on nontraditional lines and opera-
ting new sales methods, can be:-a decisive -
factor in converting a trade to more competi-
tive conditions. The prohibition of RPM
contributes to the rise in growth in“such. |

_enterprises . . . . 1In some trades, the han
on RPM has helped to make it easier for
nontraditional and new shopq to obtain
supplies of goods, and owing to their
efficiency goods are helng sold in them at
correspondingly lower prices. "1

Yet, in other fields, Kjolby concedes that the ban on. RPM had
little effect, appafently due to the widespread observance of
recommended resale prices, continuation of exclusive dealing,
hoycotts, and other restrictions that imﬁeded.the entry of price
cutting merchants.'

(5) Other Countrles

A number of’ d1fferent approaches ‘to RPM~- have apparently been
tried in France, The Netherlands,yﬂelgxum, Italy and Germany.2 No
real»aﬁalysis, ﬁowever, is provided. 1It is”asserted that the
French effo;ts to remove RPM have contributed io the growth of
discount retailing in hbth food and honfoo¢ tradés. In Holland,
it is asserted thaé legal attempts to remove RPM have bheen
ﬁotivated primarily by “the desire to open the way for new sales

channels and more efficient me:hods of distribution,"3

(6) A word of Caution
The "good fit" between the “"retailer-collusion-delay-
innovation" view of RPM and the facts surrounding the use RPM

presented so far in this section should not be oversold. There

1 {, Kjolby, in B. S. Yamey, ed., Resale Price Maintenance,
(Chicago: Aldine Publishing Co., 1966), p. 176.

2 F, D. Boggis in B. S. Yamey, ed., Resale Price Maintenance,
(Chicago: Aldine Publishing Co., 1966), pp. 181-216.

3 - 1bid. p. 202; also see the chapter on RPM in Ireland by
Catherine Rrock, pp. 219-248,
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are indications that the hypothesis is not capable of explaining
numerous events. For example, the Séhwegmann decision, which
invalidated the use of nonsigner clauses in the U.S., touched off
a price war in June, 1951. "For more than ten weeks, Macy's,
Gimbel Brothets,‘Abraham and Straus, and many smaller stores
competed against each other in price cutting on all kinds oé
ye;qhandise'but particularly on fair-traded goods."l At that time
there were not a sufficient number of innovative stores inufhis
type of merchandising to have cadéed either the imposition of RPM

-

or the price war. Thus, the retailer-collusion-delay-innovation
theory does not seem applicable in this instance.

As another example, Steward Munro Lee? discusses the deci-
sions concerning fair trade made by various firms in the late
1950s:

Westinghouse, Lionel, and Sheaffer abandoned
fair trade over two years ago. Eastman Kodak,
Revere, and Bell & Howell followed last year;
~and 1958 has seen some of fair trade's
staunchest proponents such as General
Electric, Sunbeam, McGraw-Edison, and Revere
abandon this form of price control.

But these firms did not abandon fair trade
for the same reasons. Many of them felt that
adequate enforcement was too costly, and that
adverse court decisions had weakened . the
entire fair-trade structure. Towle and Parker
Pen companies are still maintaining fair-trade
programs. These are not the only two, bhut
their programs have been enforced with
particular effectiveness in recent years.

It is not clear that innovative retailers had much to do with
either thevimpoSition or abandonment of R;M by.these'firms:4 so,
here too, the applicability of the're£ailer-collusion-delay-
innovation theory is questionable.

In addition, there are indications that the hypothesis is not

as applicabie to the U.S. as it may have been elsewhere. The

1 g, Raymond Corey, “Fair Trade Pricing: A Reappraisel,® 30
Harvard Business Review (September 1952), p. 49.

2 gteward Munro Lee, "Problems of Resale Price Maintenance,"
23 Journal of Marketing, 274 (January 1959).

3 1pbid., p. 275.

4 In fact, the causation may well have been reversed, the
abandonment of RPM could have made possible the rise of
*innovative discounters."™ See discussion above on this point.
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primary reason for this inference is that the amount of coﬁmerce
affected by RPM was substantially higher in many other countries
than it ever was in .the U.S. Another reason relétes to the
relatively.dynamic nature of the U.S. economy. For example, it
haé been stated that the U.S. faces less of a threat of retatier _.

cartelization than do other countries:

In a small, homogeneous country Ti.e., Canadal

- where suppliers tend to be limited 'in numher,
there may very well develop a gegree of con- -
servatism and mutual restraints in competxtlve
relationships which will exercise a serious

check on important types of dynamlc economic
conduct., Innovations which disturb established
relationships and routines will tend to be dis-
couraged. The longer-run consequences  of
restrictive practices will have a greater chance,
of becoming established in' persistent and
enduring fashion than in a larger and more
dynamic economy where they will ‘be uprooted in
the early stages of their growth. Thus, the
‘Canadian economy which has had a reputation--at
least partly deserved--of being protectionist,
imitative and unprogressive, is likely to: suffer
more from a given type and degree of noncompeti-
tive practice: than will an agressive, dynamic
economy, such as the Unlted States.

This conclusxon, based upon an 1nter-country comparlson,‘may also
have validity when applled within the same country over time. To
the extent that reta111ng in the U...bls wore competltlve now than
~in the 1930's, 6t even the 1950's, ihe threat ofban effectivé
retailer cartel is similarily léss of a coﬁcern than it ﬁay'have
been in the baSt. ‘

A final reason relates to the limited powér retailers Have
over manufacturers. For example, although Stanley Hollander'and
others seem to bhelieve that the fair tradihg of drués was the
result of a retail cartel, in a 1963 article Hollander determined
~ ‘that the available data concerning dealer margins under ROM "...
-suggests thht?%esale price maintenance is simply one of thé
‘factors that' manufacturers consider in formulating their mérketing

strategies®™ and ". . . indicate that maintained margins can be and

1 p..a. Skeoch, "Canada," in Resale Price Maintenance, B. S.
Yamey, editor (Chicago: Aldine Publishing Company, 1966), p. 34.
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have been reduced when manufacturers find that other considera-
tions overrule the dealers' desires for increased markups."!l

These events and analyses can he interpreted to mean that the
retailer-collusion-delay-innovation theory may not be applicable
to all (or even most) instances Qf RPM. Despite tﬁe "goad ﬁ}t" of
the theory to the fair trading of many drug items in the U.S. and
in the UfK,, the theory should ﬁot automatically be assumed to fit
other kPM applications without careful sthd&.of the relevant
circumstances. '

(F) Summary of Empirical Evidence

The majority of the empirical work has evaluated the effect
of RPM upoh product prices. Tﬁe price surveys indicate that RPM
in most cases increaséd the priées of products sold with RPM,
although this was not always the . case. Uhfortunately, because
both.procoﬁpetitive and anticompetitive economic theories of RPM
predict that price maintenance will usually raise product prices,
we cannot tell conclusivelylfrom these studies whethér RPM ' was
competi£i§e1y harmful or heneficial. _

Other Sufvey.stﬁdies have evaluated the effects of RPM upon
small busiﬁéég failure rates andkoperating cost per retail outlet,
while,otﬁér studies have aggregated the cost of resale price
maintenance nationally. Like the price surveys, these studies
contribute little to our understanding of RPM hecause the results
are not necessarily.inconsistent with any economic theory of
verticgl price restraints. i

The :s‘urve_ys of‘-the overall pervglsiveness of price maintenance
during the faier;ade era are intere;ting primarily because some
of them re&ealisubstantial diversity in the relative and absolute
sizeé of fi}ms using RPM, in the length of time resale prices were
maintained, and in the competitive enviroﬁments in which RPM has
been utilized. This diversity suggests the inappropriateness of

trying to explain all RPM with a single hypothesis.

-1 Stanley Hollander, "Dealer Margins Under Resale Price

Maintenance," 3 Quarterly Journal of Economics and Business
(1963), p. 33.
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With the exception of the 1945 FTC study, the surveys provide
little or no direct evidence of the effects of price maintenance
upon the quanfities sold of price-maintained products. FEven in
the FTC study, in most instancés the effects of RPM upon quanti-
ties sold were too obscured by other causes to he evaluated. -But,
in those product lines where quantityAeffects could be discerned,
we have a mixed picture. ‘
Therétudy of the effects of the repeal of the fair-trade laws

in Rhode Island also reveals substantiai diversity of effects on
the quantities sold of previously fair-traded products.  If the
quantity effects of RPM are indicative of the welfare effects of
the practice (as suggested by BRork and{Posner); then the foregoing
evidence suggests that the welfare effects of RPM have varied
considerably.

Although relatively few in number, the case-specific analyses
of RPM are more useful than the surveys for discerning the welfare
effects of price maintenance because they attempt to identify»the
economic hypothesis most likely to "explain" the price restraint.
Here too the tesﬁlts are .mixed.

éometimes economic analysts conclude that the use of RPM was
motivated by efficiency considerations and resulted in enhanced
competition (for example, Coors beer and Magnavox televisions). In
other cases analysts believe that RPM was collusively motivated
and resulted in anticompetitive effects (for example, Bakers pf
Washington and electric light bulbs as manufacturer collusion, and
drugs and liquor as dealer collusion). In other cases some
‘ analysts believe that RPM'was,initially imposed for competitive
:business reasons, but the §ractice was (mistakenly) not .abandoned
once it becameé obsolete as a competitively heneficiai marketing
device (fbr example, Levi's jeans and low-end auaio components).

The availablé éQidence from the surveys and case-specific
analyses (plus the evidence @oncerning recent FTC RPM eﬁfofcement
éfforts) also suggests that ﬁany small firms have found RPM
advantageous. On the basis of existing gbidence'one cannot con-
clusively dismiss the possibility that at least some of the

relétively small suppliers were influenced by their dealers to
-161~-



*

impose RPM. However, the support for fair trade by groups of

suppliers such as the American Fair Trade Council, the substantial

number of (non-drug) product lines where RPM was utilized, and the
fact that many small firms used RPM for a short time and then
abandoned it, suggest that many of these firms chosehto imppsgA
RPM, not because of dealer coercion, but rather because they
unilateral;y_believed it to he a competitivély heneficial market--
ing device. Furthermore, several oﬁ‘ghe studies of the effects of
RPM in particqlar trédes suggest thét ﬁhe ahility of dealers to
influenpe and/or coerce the larger suppliers of popular branded

merchandise to impose RPM against their will is quite limited.

These results suggest that a manufacturer-specific ‘explanation for

RPM is .often applicabhle.

It also seems to be true that RPM has sometimes been used on
products for which any straightforward application of either the
services or signaling efficiency hypothesis seems strained. And
sometimes all or most suppliers in particular product classes have
imposed similar RPM programs, as would be expected if either the
supplier or dealer collusion explanation were valid. Neverthe-
less, the evidence that, outside of the drug and liquor trades,
RPM has béén used more or less extensively by so many different
suppliers of products with diverse characteristics, selling in
markets which also vary considerably at least - in terms of
structure, suggests that neither ‘supplier nor dealer collusion
explanations are likely to apply to 511 or even ‘most instancés of
price maintenance. -

Some studies of RPM,'particulatly the 1945 FTC study and the
work*of'Pickering and Yamey, conclude that RPM has heen associated
primarily ﬁitﬁ dealer cartelization efforts.' Pickefing, Yamey,
and others who have evaluated the effects of RPM in oiﬁer |
countries conclude that RPM has hampered advances in distribu-
tional efficiency. However, the available evidence on this issue
is in many respects quite thin, and the directionbof causality is
not always clear. Furthermore, even though this is a majdr con-
'clusion in several of these studies, the authors do not assert

that this effect is either universal or a necessary consequence of
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to the anticompetitive rationale for RPM which these authors

emphasize.

In sum, it appears that the empirical evidence on the effects
of RPM validates the implications Qf current economic theory.
Theory suggests that RPM'can havendiverse effécts, and the T
empirical evidence suggests that,fiﬁ fact, RPM has heen used- in
the U.S. and elsewhere in both socially desirable. and undesirable
-WayS. R ‘> T
Since RPM is no longer legal in the U.S{( the estimates
presented in this section of the pervasiveness of kPM undér'fair
trade are likely to be extreﬁérouter bduhds for iﬁs current
importance in the U.S. econbmf. Thus,}RPMvis not now likely to
affect a Qery large proportion of total retai1'$a1es; énd past
experience indicates that even if RPM‘were aéain made legal; it is
also unlikely that it'Qould be adopted in the O;S. by more than a
distinct minority of manufacturers. 1In contrasf, the ekperience
of other nations indicates that substantial volumes of commerce
can be affected by"RPﬁ. : |

If the legal prohibitions on the use of RPM were rélaxed;
past experience indicates that the practice ﬁight bescondenftétéd
in a relatively small number of product markets wiﬁh sdbstantial
effects in those markets. - However, past experience also iﬁdicates
that it is extremely unlikely that any sihgle:hybcthesis for RPM
would be able to explain all uses of the practice either in
general or in those particular markets khere;the practice might
become prevalent.

We have now surveyed the major economic theories and the
existing empirical literature on RPM., With this perspective, we

will now analyze several policy options for dealing with RPM,
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VII. SGMMARY AND SUGGESTIONS. FOR POLICY DEVELOPMENT

Throughout this report it has been assumed that promoting
maximum economic efficiency is the proper goal of the antitrust
laws, Ffom this pérspective the economic theories and the avail-
lee empirical evidence ratﬁer clearly suggest that the rigid ..
application of.a strict standard of per se illegality for RPM is
inappropriate..

One reason for this conclusion:iﬁfthat_economic theory - -
predicts that vertical price and nonprice restrictions can have
similar effects upon competition and éonsumer welfare. Therefore,
legal rules which hold all vertical price restraints per se
illegal while vertical nonprice restraints are judged under a
rule-of-reason standard are inconsisteht, Furthermore, certain
forms of nbhgricé Vefticai resﬁraints such as exclusivg_dealing,
or territorial allocations, actually appear to be more restrictive
than RPM. While RPM prevents intrabrand price competition, it
creates incentives for dealers to engage in various forms of
nonpriée competition. However, some nonprice.vertiéal restraints
not only'teducé intrabrgnd price competition, but they can limit
nongricelforms of intrabrand dealer competition as well 1l

Anothét reason for this-cénclusion is that while economic
theory predicts ﬁhat RPM can -be anticompetitive or welfare
dfminishing, theory also predicts that RPM can he procompetitive
or welfare enhancing. Indeed, in sections II, III, and IV we

reviewed eight separate theories of RPM and a number of related

1 This point has also been made by FTC Chairman J. C. Miller,
III. See his comments in "Letters from Washington," 2(4) Journal
of the ABA Forum Committee on Franchising, 3 (Spring 1983)7
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variations, A single view of RPM is simply not supportable on the
basis of current economic theory.1
Despite the theoretical ambiguity about the merits of RPM, a

per se rule holding RPM illegal might be good policy if empirical

‘evidence éhowed either that the procompetitive uses of RPM were
relatively unusual, 6r that the benefits from efficien; uses of
RPM could be obtained without unreasonable increments ip cost by
uging nonprice alternatives. This would %e especially true if the
costs of administering alternatives to the current per se rule are
very high,

Efficient Uses of RPM Do Not Seem to Be Unusual or Rare

The well documented hxstory of the confllcts between the
groups advocatlng and opposing resale pr1ce ma;ntenance, whxch in
the U.S. goes back at.least to the turn of the'century, reveals
substantial diversity of opinion concerning the mqtivatiens for
and expected benefits fromkRPM;Z The'vafiationsbin the leéal
status of RPM in the U.S. suggests that neither the extremely
permissive view of RPM, which prevailed dufing the fair-trade era,
nor the eXtremely restrictive view;:es reflectéd in ﬁhe striety
application of per se illegality, has proven to be fully satis-
factory in practlce.

Prior to the Dr Miles decision in 1911 RPM was legal under

the common- law. From Dr. Miles until the early 1930's the courts

1 Even in the case of explicit horizontal price fixing agree-
ments,—economic theory cannot say that the effects are always
-adverse. 'In horizontal matters, however, there is a more solid
theoretical basis for assuming that most, if not 211, attempts to
‘“control" market forces will result ‘in allocative inefficiences.
Consequently, the approprlateness of per se illegality for hori-
zontal price fixing is rarely questioned, and effective substi-
tutes for explicit horizontal agreements might also be challenged
as-villegal. - Yet,; there are critics of antitrust enforcement
policy who advocate a more lenient approach even to explicit
horizontal price fixing in some situations. See, for example,
Donald Dewey, "Information, Entry, and Welfare: the Case for
Collusion," 69(4) American Economic Review, 587 (September- 1979).
But also see the numerous replies to this view in 72(1) American
Economic: Review, 256 (March 1982).

2 The issue of the desirability of resale prlce maintenance
appears to antedate the turn of the century in the U.S. by a
considerable amount of time. - G. B. Hook, "The History of Price
Maintenance," 13 Journal of the American Pharmaceutical
Association, 709 (October 1952), traces RPM back to the Hindu
Code of Manu, approximately 20q years B.C.
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increasingly found that RPM was illegal under most (if not all)
circumstances. Then in 1937 with the passage of the Miller-
Tydings amendment to the Sherman Act, Congress legalized RPM
contracts in those states'where the practice was sanctioned by
state law., Since Congress repealed the federal fair-trade
enabling statutes in 1975, RPM is again illegal, alﬁhough th€<

Supreme Court will have the opporﬁunity to reconsider the rule of

law in the current term in Monsantom¥$VSpray4Rite Service thp.
The fact that there has never:been a lasting policy consensus
subporting either side of tﬁe price mainten;nce débate suggests
that there very likely is merit in the arguments advanéed by both
sides. Although the rules of law that have applied at different
times have treated RPM as though it were either all good or all

bad, the theories and evidence reviewed here indicate that, in

fact, RPM can be both.

RPM Has Not Always Been Associated With Dealer Collusion

The available évidence does not suggest that RPM has always,

or almost always, been associated with dealer collusion. The

early advocacy Qf price maintenance in the U.S. originated with

manufacturer—-suppliers. Throughout the fair-trade era groups of

manufacturers from diverse trades, such as the members of the

American Fair Trade Council, actively supported the efforts to
establish legal righgs to maintain resale prices. Suéh supplier
support for RPM suégeéts ihat RPM is not always desired as a means
to placate collusive dealers.

‘Likewise, the empirical evidence from the 1950's shows that

‘RPn was frequently used temporarily byvmany small firms in diverse

lines of trade. .That’suqh firms\eVQntually abandoned RPM
unilaterally also'suggests'that'in many ciréumstances RPM was not
imposed because oi'collusive dealers' demands for price protec-

tion, or that the .economic leverage of dealers over their

suppliers is often extremely limited. The numerical information

concerning the distributional systems of firms recently prosecuted
for RPM violations by the FTC also suggests that many of these |
instances appear to be inéonsistent with dealer collusion
explanations for RPM,
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RPM Has Not Always Been Associated With Supplier Collusion

The evidence from the fair-trade era also reveals that,  out-

side of certain trades such as drugs and alcoholic beverages, RPM

typically was not used pervasively by competing suppliers. This

suggests that, éven during the fair—trade‘era, it is very"unlikely"
that RPM was always, or almost always, imposed to facilitate
supplier collusion. The review of recent FTC RPM caseé a;so
reveals substantial diversity in tﬁe ecqﬁ&%ic circumsténces undef“
which manufacturer-suppliers héve more recently found RPM
advantageous. Based upon several different structural views df

the suppliers' side of these markets, it appears that RfM is often
utilized in markets which are structurally competitive, where the
concerns with effective supplier collusion (which RPM might |
fécilitate) seem unwarranted. Moreover, in the empiricalrcase
studies, where anaiysts have reviewed specific instanéeé of RPM'in
some detail, no single explanation for the practice predominétes.
In some cases RPM appears to have been used anticompetitively to
facilitate collusion, in other instances ‘firms appear to have
continued fo employ RPM after it had bécomé obsolete as an effec-
tive marketing device, and in still other cases RPM appeafs to::
have been used for efficiency reasons with beneficial cdmpetitive
effects. 1In sum, the available empirical‘evidence suggests that
procompetitive instances of RPM, while certainly pot the only
possibility, are unlikely to be rare.

Alternatives to RPM May Not Be Good Substitutes

There is also some indication from past experience that
alternatives to price maintenance such as consignment selling,
..exclusive dealing, and forward integration are not readily sub-
stitutable for.RPM in many cases. For example, the manufacturers
of electrical appliances were among the more strident advocates of
fair trade. These manufacturers apparently concluded that avail-
able alternatives to RPM are not necessarily good substitutes
". . . and, [the substitutes might] involve a drastic [costly])
shift in the structure of marketing relationships that would
necessitate a corresponding alteration of selling strategy and

tactics. The limited substitutability of these price maintenance
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alternatives is indicated by the failure of the electrical appli-
ance and housewares manufacturers to adopt such alternatives on
any signif?cant scale over a year after the collapse of fair trade
in those fields."l

Andrews and Friday also report that as fair trade cellapsed
some manufacturers who had previously used RPM were directly
harmed by the subsequent pricé cutting of their advertised and
branded products. Fdr‘example,_inﬁ1g58, appérenﬁly due tO-pgice
cutting, the number of dealers seliing Scﬁ{ck shavers fell from

35,000 to 7,000; In 1951, price cutting on Sunbeam products

‘resulted in Macy's, Gimbels, and Bloomingdale's increasing their

share pf the New York market in these products from 4.2 percent to
74.1 percent during a 10 week period. However, Sunbeam's share of
the New Yofk market in 1951 fell by 18.percent, compared to 5 9
percent saies decline nationally (including New York). Similar
results are reported for Johnson and Joﬁnson, Co?, Hamilton Cosco,
Inc., and Argus Cameras, inc.2

Researchers.AISo found that manufacturers of numerous pre-
viously fair-traded products failed to substitute other forms of
marketing assistance to retailers and wholesalers féllowing the
repeal of the fair-trade laws in Rhode Island. This evidence is
consistent with the view that the available alternatives may not
be very good substitutes for RPM. Thus, it is not clear that
other (legally less objectionable) vertical restrictions will
always be available as viable substitutes if per se illegality
continues to be the rule of law for RPM,

Per Se Illegality as a Deterrent

Perhaps a more compelling argument for continuing to hold RPM
per se illegal is that while there may be procompetitive
rationales for RPM, the deterrent effect of per se illegality on
the formation of supplier -or dealer cartels offsets‘socieiy'§ need
to protect procompetitive instances of RPM. There are those.who

believe that many more cartels than currently exist would bhe

1" Herman (op. cit.), p. 592.
2 Andrews and Friday (op. cit.),pp. 27-29.
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formed because of the expanded "exemptions" which would exist
under a more lenient rule of law. It is also feared that these
cartels would be extremely difficult to detect and attack legally

because many would result from oligopolistic interdependence
1

rather than from provable agreements.

The 1945 FTC study, for example, concluded that the fair-
trade l?ws had encouraged cartel activity. Ouoting from a contem-
_poraneous Justice Department statement , €he study reports that the
fair-trade laws had "...[become] a cloak for many conspiracies in
restraint of trade which go far beyond the limits established in
the amendment . . . [and if the] Antitrust Division héd sufficient
men and money to examine every [RPM] contract written under State
and Federal legislation, and to proceed in every case in which the
arrangement goes beyond the authorizations of the Tydings-Miller
amendment, there wopld be practically no resale price maintenance
contracts, and that, in the absence of such wholesale law enforce-
ment, ﬁhe system of resale price legislation fosters restraints of
trade such as Congreés never intended té sanction."? The‘report
theninotes that "the F.T.C. . . ,,likeﬁise finds both its
pgrsonhel and £dnds.insufficient to adequately investigate and
proceed in all matters involving possible use of resale price
maintenance contracts in violation of law."3 .

Both the accuracy of these assessments, and their relevance
to‘the issue of the current enforcement of sanctions against RPM
can be questioned. As noted earlier, based upon a number of
estimates by several researchers, no more. than one percent of

manufacturers, accounting for no more than ten percent of consumer

goods purchases, ever employed RPM in any single year in the U.S.,

1 For a discussion of this view see, for example, J. B. Kirkwood,
"The Per Se Rule Against Resale Price Maintenance: A Time for
Change?" Remarks before the Antitrust Section of the A.B.A.,
August, 1981. Kirkwood does nonetheless suggest that policymakers
should explore the possibility of exceptions or other variants on
the strict per se approach. Also see R. E. Caves (op. cit.).

2 1945 FTC Study (op. cit.), pp. LX-LXI.

3 1bid., p. LXI.
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even aé its height under the fair-trade statutes.l While the
evidence implies that the druggists and alcoholic bheverage dealer
groups may well have used RPM to facilitate their collusion, it is
_quite unlikely that the same was true for many others who used the
practice. The earlier assessments may have substantialf?mgver-
stated the general importance of RPM as a device which facilitates
collusion, perhaps because of a failure to distinguish between
those effects attributable to the -practice of RPM, and those™ wore
properly attributable to specific defects in the fair-trade
enabling statutes such as the failure to limit enforcement of RPM
to the manufacturer-suppliers, and the court interpretations which
allowed fair-tréde contracts to be enforced over the objections of
the owner of a brand or trademark. Critics of current enforcement
policy, such as étofessors Bork and Posner, argue that in any case
the horizontal sanctions of the law are adequate to deal with
cartel activities, even those which might arise under a more
relaxed doctrine toward RPM.

In sum, the rigid application of a standard of per se ille-
gality for RPM is not consistent with economic theory. Neither 'is
it well sypported by available empifical evidence, Efficient uses
of RPM‘are evidently not unusual or rare. Legallyiléss objéction-
able altérnatives for RPM are not economically viable substitutes
in mahy instances. .FurthErmore, the evidence revealing ﬁhe
general 1$ck of pervasiveness of RPM in most lineskof trade, even
during the fair-trade era, implies that the concern with deterring
the use of RPM as a dévicé for facilitaﬁing collusion hés been
ekaggerated. |

Alternatives. to Strict Per Se Illegality

1f, as has been suggested here, the rigid application of a
strict rule of per se illegality is not well supported by existing
theories or available evidence, are there workable bolicy alterna-
tives? Several policy options are more consistent with the

implications of economic theory and, in principle,. are capable of

1 see the empirical review in Section VI.
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ency. Each of the policy options has certain potential practical
problems, bhut these problems do not appeér to be so intractable
that they render the options unworkable.

(A) Rule of Reason: Several Possible Versions

.

The rule-of-reason is a less extreme way of dealiné with RPﬁf
natters than a rigid per se approach. The rule-of-reason treat-
ment for RPM would seem to be the most consistent with economxc
- theory, since 1t exp11c1t1y recognizes. that the effects of the

ptactice can be either beneficial or adverse. TRule-of-reason
would also make thé legal treatments of vertical price and non-
- price résﬁraints the same. ‘

The most obvious benefit of the rule-of-reasonvapproéch is
that, relative tokthé alternatives, application erro#s can
potentiiily be minimized. Beneficial uses of RPM can be allowed
by Ehe courts, and‘tﬁe objectionable uses of RPM can be
prohiﬁited.l The efficiency benefits of reducéd,errons under a
rule-of-réasbn approach must also be weighed against any addi-
tional litxgation resources which m1ght be requzred Whether |
'increasing the resources requ1red to 11t1gate RPM cases under. a
rule—of-reqson is desirable or not depends partly upon the
jindirect'effects of thé>policy. For exahplé, increased resource
requirements for enforcement agencies and private plaintiffs mighﬁ
‘enCOutdge;new attempts to use ﬁPM anﬁicompetitiVely. Alterna-
tively, enforcement agenéies and private plaintiffs might allocate
~.their cyn resources more efficiently and sélgct "better" "cases to
'1it$gate.

A rule-of-reason approach to RPM might Aléb inétease
vlruncertainty;f;PreSumahly there would he some increased
-uncertainty, relative to a per se staﬁdérd, as‘to'exactly when the
~use of RPM might be challenged. This Uncertainty‘level could

fluctuate over time as different administrationé showed varying

levels of enthusiasm for attacking vertical matters. However, the -

1 This implies that the enforcement agencies will not prosecute
the wrong cases., and the courts will not make consistent
application errors.
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degree of uncertainty under a rule-of-reason approach would depend
upon how explicitly the criteria for successfully challenging RPM
were articulated. If the instances in which RPM could be
challenged successfully were made clear, it is not obvious that
uncertainty must rise substantially or that the costs associated
with increased .uncertainty would be large. ‘ .

Before unequlvocally advocatlng a rule-of-reason as the

~.optxmal pollcy, however, one should 39n51der exactly what a rule-

of-reason would amount to in practlce. As a number of 1legal
commentators have noted, the law imposes no necessary structure on
a rule-of-reason inquiry. Four possible versions of a rule-of-

reason approach are considered below.

(1) Evidence Must Support One and Oniy One Interpretation.
Suppose that the courts will actually implement a rule-of-reason

by requiring prosecutérs and plaintiffs in RPM cases to prove that

one and only one economic hypothesis is applicable. Such a rule

‘implies that the prosecutors or plaintiffs will (almbst) always

lose.l This is because some of the major implications of the

‘efficienéy and anticompetitive economic theories of RPM are mutu-

ally consistent. Therefore, some factual evidence will almost
always be consistent with more than a single possible
explanation.

(2) The "Preponderance of the Evidence" Must Support the

Finding. Even though economic theory does not offer a simple test

‘which courts can rely upon in all cases, - this does not necessitate

that'we abandon the inquiry and instead adopt~a single,(e‘g.; per
se) view of the practice. There are many areas of antitrust where
the testsvsuggested bykeconomic theory are not. simple or unambigu-
ous, where céurts muéf evaluéte complex fact patterns where: some
evidéﬁcevis consistent with more than a single possible explana-
tion, and determine‘what, on balance, makes the most-  sense. This
is trde, for example, of mergér, predatory pricing, monopoliza-

tion, and nonprice vertical restraints cases. Each of these areas

-1 Experience with bhlanket legal rights to impose RPM during the

fair-trade era suggests that this outcome is not very desirable.
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is governed by what in practice amounts to a rule-of-reason
standard. Thus, the lack of simple tests for conclusively
distinguishing among hypotheses in RPM matters does not
necessarily imply that a rule-of-reason approach is unworkable.

It does imply, however, that courts will very likely have—to ..
evaluate all of the evidence, including that which turns on such
subjective factors as witness demeanor and credibility, and deter-
,ane uhetner, inylight of all the theouieg,’a_challenged use of -~
kPM seems likely, on balance, to diminish consumer welfare. There
is no obvious reason why such en approach would be any less'work-
able in RPM matters than it is in other areas of antitrust law.

(3) A More Nartowly Focused Rule-of-Reason. Suppose that

instead of elthet searching for the sxngle conclus1ve explanatxon
for a given use of RPM or balancing the evidence in light of all
the theorles, that a rule-of-reason were more narrowly focused.
This focused approach would essentially 1nvolve determxnxng
whether RPM is bheing used to facilitate collusion among supp11ers
or dealers and/or pr1ce dlscr1m1nat10n. These are the uses of RPM
which in theory are most 11ke1y to result in harm to consumers.
Although there are other ways in ‘which RPM nght reduce consumer
‘welfare, for example, supplier mistakes and prlsoners‘ dllem&S,
the theoretical basis for concern ‘in these other instances is much
weaker than in the case of collusion or.discrimination, and much
more diffiCult_to distinguish from possible efficiency pfémoting
uses. Therefore, under this focused appfoach-these ‘other"
explanations would not be available to plainfiffs and enforcement
‘agencies. 1 . ' ‘ |
The courts could“reduire\ﬁhose’challengingus particular use
of RPM first to establish the existence of the'cqnditions which
theory indicates are necessary for a concern with collusion or
discrimination to be well founded. This would involve‘cqnsidera-
tion of market structure measures and/or documentary evidenee of
actual or attempted collusion or discrimination: If the
necessary (threshold) conditions were established, then judges
would have to continue the inquiryiandrdetermine whether or not

the available pvidence is also sufficient to find that RPM is
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tion. If so, the use of the restraint would be prohibited., 1If
not, the complaint would be dismissed.

(4) ‘Reverse the Burden of Proof. Another option is to follow

the British example, at least partially, and reverse the burden of
proof. Under such an approach it is presumed that RPM is
objectionable, but manufacturers are permitted to pfesent evidence
that they face distributional problems which RPM can moét
efficiently correct. By reversinj‘%ﬁe burden, manufacturéfé (who
presumably are in the best position to do-so) must present a
positive case that the effects of RPM are desirable, instead of
enforcement agencies or private plaintiffs having to demonstrate
the opposite. How effective this option would bé in practice
depehdSFUpon exactly what burden the courts place upon the.
manufacturer, and how well judges balance the evidence and make
sensible decisions. '

(B) Per Se With Exceptions or Exemptions from Prosecution

Another approach is to continue tovview RPM as presumptively
ber se illegal, but to allow certain exceptions or exempt;ons to
the general rule. If the exemptions or exceptiqns to the general
”rule were defined clearly and in conformity wi;h the iﬁplications
of the economic theories, this option might yield the efficienc}-
benefits of a rﬁle-of-reason wﬁile also prése;v;ng the benefits of

reduced resource requirements associated with actually litigating

cases under a per se standard.
The preceding anaiysis of theory-and eviéence suggests a
number of poésible exemptions or exceptiohs; Each of these excep-
tions would apply unless there is good evidence that the
supplier(s} were coe;ced_intp imposing RPM by collusive (or
monopsonistic) dealers. (1) Firms withysﬁall market shares are
unlikely to possess market power, and they are, therefore,
unlikely to be able unilatefally to employ RPM witﬁ anticompetive
effects. Unless there is evidence that all or most other firms ir
the market also employ RPM, from which some inference of supplier
collusion seems proper, a presumption that_a firm with small mar-

ket share is motivated to impose RPM by efficiency considerations
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is probably correct. (2) If the manufacturer's -horizontal product

'market is not concentrated, then regardless of the market share or

rank of the firm using RPE. it ‘is unlikelyAthat the effects'will‘

" be adverse. Again without evidence that there is little ﬂiversity
in manufacturers' distributional strategies, from which.some™
inference of supplier collusion &eems reasonable, it is likely
that the firms's,use of RPM is motivated by éffigiency'considera-

rg}ons; W(3f The use of RPM by new firms; gentrants), and by firms-
introducing new products or attempting'to expann into new market
areas .can be . presumed to be motivated'byfan~attempt»to expand
sales and enhance competition. This inference:is no doubt easier

.to support. the more complex is the new ‘product, or the more firmly
established are the existing competitors' distributional systems
and/or nrand franchises, implying in bhoth instances that entrants
may want to use RPM to “"purchase" .either ‘shelf space, retailer
selling efforts or quality certification.

These three exemptions are rather straightforward. Their
acceptance would contribute to enhancing ‘economic effiéiency by
eliminating many of . the application: errors:which result undéer a
rigidly applied standard of per se illegality.

(c) Simple'ﬁarket Share Rule

A more limited alternative to these exemptions could be the
establishmént of a simple market share guideline. Firms falling
below this market share level would be presumed to be motivated by
efficiency considerations and could not be prosecuted successfully
unless of course there is evi&ence of collusion. The major draw-
back to this approach is that it would, of necessity, be based
upon an arbitrary market share criterion. However, it should also
contribute to éeducing the prevalence of cases with little econo-
mic merit, it is consistent with the first exemption suggested
vabove, and it is likely to he consistent with the second and third
exemptions in many instances as well. 1In the merger area, where a -
similar problem of'identiffing beneficial and detrimental husiness
decisions exists, the publication of enforcement guidelines has
provided some degree of certainty for the business community. A

similar policy could apply to RPM enforcement.
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(D)  Conclusion -

While each of the possible alternative approaches mentioned
has certain imperfections, ali have the virtue of potentially
moving policy closer to the goal of maximizing economic efficiency
by reducing the number of cases with little or no economie merit.
The purpose of this discussion has not been to develop each of the
policy options-;n exhaustive detail. That is another task.
Rather, the purpose has been to dgn@te several alternatives.more
consistent with the theories and the evidence: concerning RPM than
the current legal standard of strict per se illegality.

Public policy toward RPM has oscillated between'extreme views
of the practice several times in this century. As indicated by
these policy shifts neither extreme has proven satisfactory.
Pérhaps it is now time that we finally attempt to develop policies
that recognize explicitly that RPM can,; in fact, provide economic
benefits as well as injure competition. The RPM status quo is
extremely difficult to defend on economicvlogic; especia11y when
the middle ground between full legal rights: to use RPM and strict

per se illegality: has never really been tested. '
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 APPENDIX

Examples of Firms That Have Used Resale Price e
Maintenance and Products Involved )

TABLE 1

" Data oanait Trade and Competitive Prices Compiled hy. .
- - Schwegmann Brothers Gianf”%upermarket.
New Orleans, 1952

-

Product Price (dollars)
Fair Trade Competitive  Saving
Kotex : ' 1.47 1.05 ' .42
Kleenex (200's) .19 .13 .06
J & J baby powder .49 .38 ‘ .11
J & J baby oil - .49 - .38 .11
Cartose tablets : 29,50 22,00 7.50
Aureomycin 49.80 33.66 16.14
Prenatal capsules 4.12 3.30 ~«82
ABDEC drops 3.51 '2.85 : .66
Bayer aspirin .59 .47 12
Arrid, with Federal tax .76 .58 , .18
Colgate tooth paste .63 .48 15
Large Alka-seltzer .54 .44 .10
Pepsodent tooth paste .63 .47 .16
Vitalis, with Federal tax .59 .49 .10
Cartose . .58 «47 .11
- Mayenberg goat milk : .51 .38 .13
Toni refill permanent 1.66 1.20 ‘ <46
Phillips milk of magnesia .59 .47 %12
Listerine ' .79 ] .68 T 1l
.Seagram 7 Crown 4.74 3.73 : 1.01
A1l .43 : .35 .08
Esso motor oil .45 ~«30 «15
Dial soap «25 - .16 : .09
Shakespeare rvreel . 17.00 12.24 4,76
Johnson wax ‘ .98 .56 .42
"Cook Kill, quart 1.19 .68 " W51
Western shotgun shells 3.10 2.67 .43
Champion spark.plugs . .85 . .50 .35
Wearever aluminum pot 1.29 1.00 . .29
Toastmaster 23.00 T 18,77 4.23
Theragran vitamins 9.45 7.56 1,89

TOTAL , , 160,17 118,40 41.77

Source: W. A. Sandridge, "The Effects of Fair Trade on Retail
Prices of Electric Housewares in Washington, Raltimore, and
Richmond, 1952-1959," Ph.D. Dissertation, University of Virginia,
1960, p. 28, taken from Hearings hefore the Senate Committee on
Interstate and Foreign Commerce, on H.R. 5767, An Act to Amend the
Federal Trade Commission Act with Respect to Resale Price Fixing,
82nd Congress, 2nd Session (Washington, D.C., Government Printing
Office, 1952),
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- . .
TABLE 2 X

Data on Fair Trade Prices and "Discount" Prices Compiled hy
Julius Gutman and Company, Baltimore, June 4, 1952

Product ____Price (dollars)
Fair Trade Gutman's Saving

Johnson's baby powder .49 .44 .05
Kleenex ' .28 .23 .05
Barbasol shaving cream .59 54 .05
Coty perfume 2,00 1.64 +36
Arrid deodorant .63 <49 .14
Mennen skin bracer «59 .49 .10
Arrow shirt ’ 3.95 3.39 +56
Community silverplate 77.50 49.50 28.00
Benrus elegance watch 100,00 75.00 25.00
Ronson lighter 7.25 5.75 1,50
Dulane fryryte . _ 29.95 19,95 10,00
Dormeyer fri-well 29,95 22.95 7.00
Toastmaster 23.00 18.21 4.79
Curity diapers 3.75 2,99 .76
Bayer's aspirin .59 .49 .10

Source: W, A, Sandridge, "The Effects of Fair Trade on Retail
Prices of Electric Housewares in Washington, Baltimore, and
Richmond, 1952-1959," Ph.D. Dissertation, University of Virginia,
1960, p. 31, taken from Hearings before the Senate Committee on
Interstate and Foreign Commerce, on H.R. 5767, An Act to Amend
the Federal Trade Commission Act with Respect. to Resale Price
Fixing, 82nd Congress, 2nd Session (Washington, D.C., Government
Printing Office, 1952). '
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TARLE 3

Price Comparisons Prepared ty the Maryland Pharmaceutical

Association and the Raltimore Retail Druggists Association*

D.C. D.C.
T Fair Trade Free-Trade Fair Trade Free-Trad
_ Product Prices Prices Prodict Prices Prices
Aspirin: . Liquid shampoo ,
100 Bayer $0.59 $0.46 continued
100 Squibb .54 .47 Laco .43 .39
100 St. Joseph .49 .43 Conte Castille .49 .33
100 APC Co. .39 - Packers .48 .43
Toothpaste: . Watkins Coconut .48 .39
Colgate .47 .33 Richari Hudnut- 1.00 .79
Ipana <47 33 Wildroot .48 .44
Pepsodent .47 +39 Woodhury's .43 «29
Phillips .39 .27 Halo 57 .43
Squibb .47 .39 Fitch .59 .47
Lyons .47 =33 Deodorants:
Ammident .53 .47 Veto .59 .53
Clordent .69 .53 Arrid .63 .47
Afco .47 .39 Fresh .59 .43
Pebammo .49 .39 Sanite «39 .38
Shaving cream: Chad .43 .39
Colgate .53 .47 Coty -1.00 -—
Barbasol <39 33 Hush <049 .43
Palmolive .53 .41 Mum «59 .39
Burmashave .40 .33 Odorono .48 - .37
Molle .43 37 Rarz .39 .33
Noxzema <59 .47 Five-day pads .59 47
Mennen' .53. .43 Ydoro +59. .43
Gillette .43 37 Zipp .50 .47
Williams .47 .37 Stoppette .60 47
Hair tonics: Dyrad .49 37
Wildroot .48 .43 Mennens 59 .41
Kreml 57 .43 Awlin .59 A7
Vitalis .49 .33 Heed .59 <47
- Vaseline .47 .39 Hand lotions:
Jeris .49 39 Hinds - - 49 -39
Lucky Tiger .48 -39 Italian Ralm .45 37
Liquid shampoo: : Cashmere Rouquet .43 37
Admiration .49 .43 Frostilla .47 .43
. Breck - «60 .53 Jergens Iotion .49 .31
Wonder <48 -— Trushay .. «49 <33
Drene 57 .47 Pacquin .49 .39
Kreml 59 47 .
Source: Standard Drug (., Washington, D.C.

* Study of Monopoly Power, Hearings Before the Antitrust Subcommittee of the

Committee on the Judiciary, House of Representatives, 82nd Congress, 2nd Session,
‘'on Resale Price Maintenance, Serial No. 12, February 1952, p. 124. .
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TABLFE 4

List of Fair-Traded Products Prepared hy the
National Retail Jewelers Association*

VFair—Traded Lines

Watches

Louis Aisenstein

Harvel Watch Co.,

& Bros., Inc., New York

New York Helbros Watch Co.,
Benrus Watch Co., New York

New York Jules Jurgenson Corp.,
Bulova Watch Co., _* #New York -

New York Longines-Wittnauer Watch
Cort Watch Co., Co., New York

New York Mido Watch Co.,
Concord Watch Co.. New York :

New York Norman M, Morris Corp..,
Croton Watch Co., New York L

New York Movado Watch Agency, Inc.,
Cyma Watch Co., New York

New York Ollendorff Watch Co.,
Elgin National Watch Co.. New York

Elgin, Il1l. Jules Racine & Co.,
Glycine Watch Co.., New York

New York Rolex American Watch Corp.
Gotham Watch Co.., New York .

New York Semca Watch Corp.,
Gothic Jar-Proof Watch Co., New York

New York Henri Stern Watch Agency,
Jean R. Graed, Inc., : New York

New York United States Time Corp..
Gruen Watch Co., New York

Cincinnati Vacheron & Constantxn,
Gubeline International New York

Corp., New York Vulcain Watch Corp.,
Hamilton Watch Co., New York :

Lancaster, Pa. Wyler Watch Agency, Inc.

New York

Pens and Pencils

Norma Pencil Co., New York
Parker Pen Co., Janesville, Wis, . oo
W. A. sheaffer Pen Co., Fort Madison, Iowa

 pighters. Compacts, Etc.

Ronson Art Metal Works, Newark

Volupte, Inc., New York :

2ippo Manufacturing Co., Rradford,
Pa.

Alfred Dunhill, New York
Elgin American, Elgin, Ill.
Evans Case Co., New York

Silverware (Sterling and Plate)

Rockwell Silver Co., Meriden

Schofield Co., Inc..,
Baltimore

Frank Smith Silver Co.:

Gorham, Co., Providence Gardner, MA

International Silver Co., Towle Silversmiths,
Meriden Newhuryport, MA

Samuel Kirk & Son, Baltimore R. Wallace & Sons

Lunt Silversmiths, ' Manufacturing Co.,
Greenfield, Mass. Wallingford

Alvin Corp., Providence

Ellmore Silver Co., Meriden

Friedman Silver Co..,
Flushing, NY
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List of Fair-Traded Products Prepared by the
National Retail Jewelers Association*

Silverware (Sterling and Plate)--Continued

Manchester Silver Co.,
Providence

National Silver Co., New York

Poole Silver Co., Taunton, MA

Prisner Silver Co.,
Wallingford, CT

Quaker Silver Co.,
North Attleboro

- Reed & Barton, Taunton

Watson Co., Attleboro, MA

Webster Co., e
North Attleboro, MA

Weidlich BRros.
Manufacturing Co.,
Rridgeport, CT

Frank M. Whiting & Co.,
Meriden

Nafional Silver Dep051tware
Co., NY

-

Watch Attachments

Bruner-Ritter, Inc., NY
Forstner Chain Corp.,
Irvington, NJ :
Flex-Let Corp.,
East Providence
Gemex Co., Union, NJ
Hadley Co., Providence

Chelsea Clock Co.,
Chelsea, MA

General Electric Co.,
Bridgeport

Wm. L. Gilbert Clock Co.,
Winsted, CT

Herschede Hall Clock Co.,
Cincinnati :

Ingraham Co.
Bl'istOlr cT

Mercury Clocks, Inc.,
New York

Jacoby-Bender, Inc., NY
Kestenman Bros.
Manufacturing Co., Prov1dence
Jacques Kreisler '
Manufacturing Co.,
North Bergen, NJ
Speidel Corp., Providence

Clocks

Howard Miller Clock Co.,

- Zeeland, MI

New Haven Clock Co.,
New Haven

Revere Clock Co.,
Cincinnati

Sessions Clock Co.,
. Forestville, CT

. Telechron, Inc.,
Ashland, MA

China and Glass

Anchor Hocking Glass Corp..A
Lancaster, OH
Blenko Glass Co., Milton, WV
Edward Boote, New York
Cambrldge Glass Co..
“Cambridge, OH
Carbone, Inc.,; ‘Béston’
Castleton China, Inc., "
New York '
Stanley Corcoran, Inc.,
New York
Copeland & Thompson, New York
Corning Glass Works, Corning
Doulton & Co., Corning
Duncan & Miller, Corning
Dunbar Glass Corp.,
Dunbar, WV
Hugh C. Edmiston, New York
Fisher, Bruce & Co.,
Philadelphia

A.J. Fondeville Co., New York "

Edwin M. Knowles.
‘China Co., Newell, WV

' Lenox, Inc., Trenton, NJ .
Maddock & Miller, New York

Meakin & .Ridgway, New .York

,Midhurst Importing Co., New York

Meakin & Ridgway, New York

Midhurst Importing Co.,. New York
Ondondaga Potteries,

Syracuse, NY
Rickard, Inc., Antioch, IL
Red Wing Potteries, Red Wing, MN
Val St. Lambert, Inc., New York
Scammell China Co., Trenton, NJ
Shenango Pottery Co., -
New Castle, PA
Stangl Pottery, Trenton, NJ
Steubenville Pottery Co.,
Steubenville, OH
Paul A. Straub Co., Inc.,
New York
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TABLE 4--Continued
: . . S
List of Fair-Traded Products Prepared by the
National Retail Jewelers Asqpciation*

China and Glass--Continued

Fostoria Glass Co., Justin Tharaud, Inc., New York
Fostoria, OH v _ U.S. Glass Co., Tiffin, OH
Flintridge China Co., Josiah Wedgwood & Sons, New York
- Pasadena, CA Westmoreland Glass Co.,
_ , Grapeville, PA
Haviland & Co., New York Royal Worcester
T.G. Hawkes & Co., Corning Porcelain Co., New York
A.H, Heisey Co., Newark, OH Sterling Glass Co., Cincinnati

Imperial Glass Corp.,
Bellaire, OH

The following information was obtained from the Philadelphia
members of the National Wholesale Jewelers Association: '

1. All of the members questioned stated that at least 90 percent
of the merchandise sold was fair-traded.

2. The following lines were fair-traded completely' (a) Flat
silverware, (b) electrical appliances, (c) clocks, (d) watches,
(e) lighters, (f) pens and pencils.

3. In addition, two stated that they fair-traded‘somekhollowware,
such as Community and 1847 Rogers Bros.

4. Two also fair-traded such jewelry items as Ronson and Speidel
merchandise.

S. The majority felt that most jewelry items could. not be fair-
traded, because of the diversity of each. product and the value
placed on each. . . . :

fSource: Stuqy of Honopoly Power. Hearings heforevthe,Antitrust
Subcommittee of the Committee on the Judiciary, House of
Representatives, 82nd Congress, 2nd Session, on Resale Price
Maintenance, Serial No. 12, February 1952, pp. 246-48.
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TABLE 5

List of Fair Traded Merchandise: Submitted by Samuel Rosenthal®

Available
prices in
Texas,
Missouri, - -
Vermont, and
the District

Fair-trade of Columbia
price in 45 where no
R S fair-trade ) fair-trade
Name of product States . & laws exist
& ) oL .
Johnson Glo-coat : . $0.59 g " $0.49
Johnson paste wax .59 <54
Gold Seal glas wax .59 <47
Mentholatum . .39 » . .29
‘Musterole, regular : .54 .43
Vicks salve .33 o .29
-Vicks drops .37 <29
Serutan granulars .95 ' .89
Scotts emulsion .63 o .53
.Creomulsion ‘ .57 _ ‘ .47
Pertussin .57 ' <47
Agarol, with phenolphthalein 1.29 ~ ‘ 1.09
Phillips milk of magnesia .39 .33
Bisodol powder .59 - : .49
.Bromo Seltzer «57 : # .49
Sal Hepatica ‘.33 . «29
‘Fletcher Castoria .36 - : T .32
.Pepto Bismol +59 - : TN 46
Pinkham Vegetable : st ' S
Compound liquid 1.39 e 1419
S.S.S. 1.19 » R .98
‘Alka Seltzer .54 o ' <47
Anacin tablets .19 - ' 17
Anahist tablets .55 - .42
Bayer Aspirin .59 ' .49
Carters Little Liver Pills ‘ .33 .27
Cystex .R9 ‘ =69
Exlax ] .28 . G222
Groves Bromo Quinine +39 -+ 29
Heet liniment ) .49 .39
Baume Ben Gay .79 , - : .67
Meads cod liver oil .57 .49
Meads Oleum Percomopheum .84 R .77
J & J band aids .33 . .24
Dayamin caps, 30 1.65 : 1.39
Dayamin caps, 100 - 4.95 S E 4.09
Vi Daylin, 90 cubic . ; B
centimeterrs .98 - . .R9
Vi Daylin, 8 ounces o 2.35 - 2.04
‘Vi Daylin, 16 ounces 3.97 _ 3.44
Amphojel tablets, 60 , 1,13 : «97
Amphojel, liquids, ) o
12 ounces : 1.29 1.07
Tyrozets ’ .68 ' T W57
Siblin, 4 ounces l.21 o : 1.09
Siblin, 16 ounces 3.42 . , 2.87
ABDEC drops, .
15 cubic centimeters 1.26 : 1,08
ABDEC drops, ‘ o '
" 50 cubic centimeters 3.50 2.79
Cluco Fedrin, 1 ounce .73 .67
Heptuna caps, 50 1.60 1.49
Heptuna caps, 100 3.15 2.69
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TABLE 5--Continued

List of Fair Traded Merchandise:

Submitted by Samuel Rosenthal®

Available
prices in
Texas,
Migsouri,
Vermont, and
the District

Fair-trade of Columbia

price in 45 where no

T fair-trade fair-trade

Name of product Stages laws exist
Heptuna Plus caps,

100 5.45 4.59
Vi-Terra caps, 100 3.96 3.90
Vi-Penta drops,

15 cubic centimeters “1.19 .89
Vi-Penta drops,
~ 30 cubic centimeters 2,19 1.63
Vi-Penta .drops,

" 60 cubic centimeters 3.95 3.19
Vi-Penta Pearls, 25 1.13 .93
Vi-Penta Pearls, 100 1.13 .93
Syntrogel tabhlets, 100 - 1.49 1.29
Syntrogel tablets, 50 : .82 .73
Empirin compound tablets, 12 «25 e 21
Empirin compound tablets, 25 .45 37
Empirin compound tablets, 50 .75 .59
Empirin compound tablets, 100 1,35 .98
Stuarts Formula tablets, 96 2,60 2.29°
Stuarts Formula liquid, pin 2,60 2,29
Vi-Syneral drops, . :

15 cubic centimeters 1.10 .89
Vi-Syneral drops, _

30 cubic centimeters 1.75 1.75
Vi-Syneral drops, ‘

45 cubic centimeters 2.95 2.47
Vi-Syneral caps,

adult, 50 2.50 2,19
Vi-Syneral caps, ,

adult, 100 4.50 4.09
Feosol tablets, 100 1.25 .98
Moliron tablets, 100 1.10 .B9
Moliron liquid, 12 ounces 1.65 1.59
Creamalin tablets, SO ) .74 .59
Creamalin tahlets, 200 2.66 2.19
Neosynephrine solution, :

- 1/4 percent, 1 ounce .90 .69
Neosynephrine solution,

"l percent, 1 ounce 1.22 .98
Privine, 1 ounce 1.00 .79
Unicaps, 24 .95 .79
Unicaps, 100 3.11 2.87
Unicaps, 250 6.96 5.47
Theragran caps, 100 9.45 7.95
Kaopectate, 10 ounces .98 .84
Clinitest tablets, 36 .57 .49
Clinitest tablets, 100 .96 .78
Gelusil liquids, 6 ounces <97 <87
Gelusil liquid, 12 ounces 1.49 1.19
Gelusil tablets, 50 .97 .79
Gelusil tablets, 100 1.53 1.29
Desenex ointment, 1 ounce .69 .67
Desenex powder, '

1 1/2 ounces .69 .67
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TABLE 5~-Continued .

List of Fair Traded Merchandise: Submitted hy Samuel Rosenthal®

Available
prices in
Texas, ~
Missouri,
Vermont, and
the District

-185-

Fair-trade of Columbia

price in 45 where no

fair-trade. ¢ fair-trade -
Néime of product States - laws exist
Desenex liquid,

2 ounces $0.69 $0.67
Lilly*s insulin U40,

10 cubic centimeters,

regular : 1.26 0.98
Lilly's insulin U80,

10 cubic centimeters, v

regular 2.47 1.79
Lilly's insulin U440,

protamine zinc, Ce

10 cubic centimeters 1.48 1.09
Lilly's insulin U080,

protamine zinc, ' '

10 cubic centimeters 2,83 2.19
Lilly's insulin NPH U40, ‘

10 cubic centimeters 1.48 1.09
Lilly's insulin NPH U80, v
.10 cubic centimeters 2.83 2419
Lilly's insulin Homicebrin, S
120 cubic centimeters 1.22 1.05
Lilly's Homicebrin, S

120 cubic centimeters 1,22 1.0
Lilly's Homicebrin, pint 3.78 2.98
Lilly's Reticulex

Pulvules, 100 5.85 4.R7
Lilly's Multicebrin ;

Gelseals, 100 4.86 3.98
01d English paste wax «65 .49
666 Liquid, small .29 .24
B. C. Powders .19 .16
4-Way cold tablets .23 .19
Phillips Milk of
'Magnesia tablets, y

.30's . .19 .16 .
Stanback powders’ .19 .16 .
JaJ: adhesive, L

1/2~inch by

5 yards .20 <17

.J&J cotton .17 .13
J&J bandage .27 <19
Amident tooth paste, o

economy .69 .63
Colgate tooth paste, o

economy .63 .54
Colgate tooth paste,

giant 47 .39
Amident tooth powder .47 .43
Fasteeth, medium .59 .49
Fasteeth, large .98 .79
Polident, small .33 «27
Polident, large .59 .47
Barbasol shave cream,

tube ' .39 .34



TABLE S5--Continued

List of Fair Traded Merchandise: Submitted by Samuel Rosenthal®

Availabhle
prices in
—Fexas,
Missouri,
Vermont, and
the District

Fair-trade of Columbia

price in 45 _ where no

fair~¢rade fair=trade.
Name of product States : laws exist
Palmolive shave cream, o

lather .57 : .49
Palmolive shave cream,

brushless .41 .39
Noxzema shave cream, :

jar, large .59 .43
Williams lather shave

cream, large .53 .39
Aqua Velva, 60 cents : .59 ’ .43
0ld Spice shave lotion . 1.00 .87
Cashmere Bouguet talc,

Gt . .43 : ' .37
J&J baby talc. 25 .19
J&J baby talc. .49 ’ 37
Tampax, regular, 10's .39 ' o W32
Kleenex, 300's .28 ‘ .23
Kotex, regular, 12's .39 " .29
Mennen Skin Bracer <59 ) .43
Gillette Blue Blades, ,

10's _ .49 .39
Gillette Blue Blades, o

20°'s .98 . v «79
Gillette Thin Blades ' 25 ' «19
Shick Injector Blades, )

20's .73 " .63
Lavoris, large _ .79 . «h9
Listerine, medium ; .49 .39
Listerine, large .79 ' .69
Lysol, small 27 . .23
Lysol, medium "« 55 <47
Zonite, large .89 .69
Arrid, large .63 , «54
Mum, medium .39 .33
Mum, large ' .69 53
Stoppette spray +59 .59
Stoppette spray 1.25 1.09
Noxema Boudoir «59 .53
Ponds cold cream,

35 cents ) .31 » .27 -
Ponds cold cream,

55 cents .55 .47
Ponds vanishing cream, , :
35 cents ‘ ' .31 o «27

Ponds vanishing cream,

55 cents .55 . .47
Breck shampoo .60 .53
Breck shampoo 1.00 : .79
Breck shampoo 1,75 1.59
Drene shampoo, . '

60 cents ~ .57 .47
Toni refill, .

No. 81 1.00 .79
Prell shampoo, medium .57 .47
Prell shampoo, large .89 .69
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TABLE S5--Continued

List of Fair Traded Merchandise: Submitted by Samuel Rosenthal®

~Availabhle

prices in

Texas..
Missouri, -
Vermont, and
the District
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Fair-trade of Columbia
price in 45 where no
fair-trade fair-trade
.Name of product States - € laws exist
Jeris tonic, medium $0.74 $0.63
Vitalis, medium ‘ .49 .39
Vaseline tonic, large .47 .39
Vaseline tonic, gt - 79 «67
Wildroot Cream 0il, 60 cents <59 .49
Wildroot Cream 0il, ' ' ‘
S1 .98 .88
Jergen Lotion, 50 cents .49 .43
Pacquins Handcream,
50 cents - , .49 .43
El Producto (RBogquet),
box of 50 5.50 4.89
El Roi-Tan,
. box of 50 _ 4,40 3.89
Phillies (Perfectos), .
_box of 50 o 4.40 3.89
Muriel (Senators),
- box of 50 4.40 3.89
. box of 50 4.40 3,89
"Sunbeam razor 26.50 19.79
‘Schick razor 24.50 18,89
“Rolls razor- - 15,00 9.89
-Ronson lighter 12,25 9.88
Remington razor 25,50 17.79
A.S.R, lighter : 13.95 - 9,88
A.S.R. pocket lighter 6.50 . 4.69
Remington-60 .
electric shaver 27.50 21.89
Ronson pocket "lighter 8.25 5.89
Ronson table lighter 12,25 9.69
Lionel freight train 29,95 22,98
G.E. vacuum cleaner 59.95 39.99
Waring Blender 37.95 31.19
Son Chief
’ "Pop~up" toaster 14,95 8.88
G.E. alarm clock 4,95 2.99
Universal Coffeematic 29,95 21.89
G.E. grill and Waffle 16.95 13.69
G.E. "Pop-up" toaster 23.95 17.69
G.E. mixer 39.95 31.89
Sunbeam mixmaster 46,50 34.79
G.E. steam iron 18,95 15.39
Toastmaster 23.00 18.69
G.E. heating pad 5.95 3.99
Infrared broiler . 16.95 12.69
Fryrite 28.75 21.89
38-piece tool set 17.95 15.95
G.E. iron 12,95 9,79
Presto cooker 15.95 11.39
Universal scale 7.95 7.95



-

TABLE 5--Continued

List of Fair Traded Merchandise: Submitted’by‘Sahuel Rosenthal®

Avajilable
prices in
Texas,
Missouri,
Vermont,  and
the District

Fair-trade of Columbia
price in 45 o where no
,  fair-trade : fair-trade
Name of product States o laws exist .
Sunbeam coffee maker $37.50 $31,89
Westinghouse mixer T 42.50 N '27.89
Le ‘John hair dryer 6.69 o . 4.89

Westinghouse iron L 12,95 - 9.79

fSourcez Study of Monopoly Power. Hearings Before the Antitrust
Subcommittee o¥ the Committee on the Judiciary, House of
Representatives, 82nd Congress, 2nd Session, on Resale Price
Maintenance, Serial No. 12, February 1952, pp. 433-35.
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TABLE 6

Partial List of Manufacturers Whose Products Were Fair-Traded

at Both Wholesale and Retall Levels¥™

(From Yahr Lange, Inc., Tomorrow, Milwaukee, Wis.)

Fair Trade Avenue is Paved With Good Intentions

Wholesale fair-trade contracts are just as necessary as
Both were created for the same

retail fair-trade contracts.

purpose.

Manufacturers alone, cannot do a perfect job of enforcement
any more than our Government alone, could make price controls

stick--retailers and wholesalers must make contributions, too.
R

- - There must be--

A willingness of merchants to respect the wholesale and
retail minimum prices and discount policies,
A refusal of retailers to connive with wholesalers who
are fair-trade violators.
Remember: there can be no violators or chiseling without
customers--he; who patron1zes fair-trade violators, helps defeat
the common effort, and in the long run, defeats his own

interests.

Just in case you .don't know it, here is a partzal list of
manufacturers. whose products are covered by their stabilized
distribution policies, at both the retail and wholesale level:

Eli Lilly & Co.

International Cellucotton
Products Co.

Mead Johnson Co.

Johnson & Johnson .

Smith Kline & French

Bauer & Black

Miles Laboratory

COtY 14 Inc . .

Bristol-Myers Co.

Gillette Safety Razor Co.

Toni, Inc.

E. R. Squibb & Sons

Burroughs Wellcome & Co.

Wyeth, Inc.

G. D. Searle Co.

Lederle Laboratories

Mennen Co.

The Bayer Co.

Pepsodent Co.

‘Personal Products Corp.

Hoffman-La Roche Co.

Hudnut Sales Co.

Colgate-Palmolive-Peet Co.

Vick Chemical Co.

Coca Cola Sales Co.

Winthrop-Stearns, Inc.

Abbot Laboratory

Upjohn Co.

Weco Products Co.

Procter & Gamble Co.

Whitehall Pharmacal Co.

Charles Phillips Co.

Schering Corp.

Wild Root Co.

CIBA Pharmaceutical
Products, Inc.

Prophylactic Brush Co.

Lambert Pharmacal Co.

Julius Schmid, Inc.

Davol Rubber Co.

White Laboratories
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Anihist CO., Inc.
Washburn Products Co.
Barbasol Co.
American Safety Razor Co.
Becton-Dickinson Co.
Block Drug Co. .
Grove Laboratories
Blue Jay Products :Co.
Bourjois, ‘Inc. :
Centaur-Caldwell Co.
Campana Sales Co. -
Chamberlain Sales Corp.
Chillicott Laboratories
Clean Home Products Co.
J. B. Williams Co.
Creomulsion Co.
DeVilbiss Co.
Emerson Drug Co.
Cummer Products Co.
Pyramid Rubber Co.
Ex-Lax Corp.
Sales-Builders
(Max Factor)
Pharmaco, Inc.
F. W, Fitch Co.
H. Clay Glover Co.
Lanteen Medical Laboratories
Lehn & Fink Products Corp.
Lavoris Co.
Lucky Tiger Manufacturing
COQ
Mentholatum Co.
Miller Forge Rubber Co.
Murine Co.
Musterole Co.
Noxema Chemical Co.
Ortho Pharmaceutical
Products
Pearson Phyarmaceutical Co.
Pharma Craft Corp.

‘Dr. Pierce Medical Co.

Pinex Co.



TABLE 6--Continued

. Partial List of_Manufacturers Whose Products Were Fair-Traded

at Both Wholesale aanRetaxl Levels

Youngs Rubber Corp.
Amity. Leather Products Co.
Lamont Corliss Co.
Potter Drug &
Chemical Corp.
Remington Rand Inc.
Sunbeam Corp.
Schick, 1Inc.
Ritchie Janvier, 1Inc.
Union Pharmacal Co.
Minnesota Mining Co.

Lydia E. Pinckham Medicine
Co. .

R. B. Semlar Inc.

Tek Hughes, Inc.

Tampax Corp.

H. K. Wampole & Co.

William R. Warner & Co.

R. L. Watkins Co.

Westinghouse Electric Co,

Zonite Sales Corp.

Norwich Chemical Co.

If you find any wholesaler offering you extra discounts or

special quantity prices on the above lines:

he is a violator--he

is not a builder--he's a member of the wrecking crew.

*Source: Study of Monopoly Power.

Hearings ‘Before the Antitrust

Subcommittee of the Committee on the Judiciary, House of
Representatives, 82nd Congress, 2nd Session, on Resale Price
Maintenance, Serial No. 12, February 1952, pp. 600-601.
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TABLE 7
Fair Trade Merchandise Sold by Hardware Stores*

This is not intended as a complete list, but is as full and
accurate as possible. Manufacturers are urged to inform Hardware
Age of any of their products whlch should be added.

Note: The numerals or words within parentheses indicate the ——
States in which fair-trade contracts are in effect. The word
(All) after the product denotes that the item is fair traded in
all States where such contracts are legal, i.e., all except Texas,
Vermont, Mlssourx, and the D1str1ct of Columbia. : .

. oy ' ' -
All Power Mfg. Co. o
Dripless sink strainer (Cal.)
Aluminum Cooking Utensil Co.
"Wear-Ever" 4-qt. & 7-qt. pressure cooker (all)
"Wear-Ever" cooking uten81ls (7)
Aluminum Goods Mfg. Co.
“"Mirro" aluminum cooking utensils (all)
American Rubber Products Corp.
“Coprtop” plumbing tank balls (all)
Animal Trap Co. of America
"Victor," "Uneida" and "Newhouse® animal traps (all)
Balcrank, Inc.
Balcrank lubrication equlpment (all)
Barber Mfg. Co.
“Stor-A-Way" brackets for w1ndows and screens (1)
Bissel Carpet Sweeper Co.
"Bissell's carpet sweepers,"” various models (all)
Bostwick Laboratories, Inc.
"Hep" insect killer (all)
"Hero" fire extinguisher (all)
Bostwick "Safe-le® insect killer (all)
Bostwick Air Conditioner, household deodorant (all)
Bostwick Plastic’ Spray (all)
Bostwick. "Super Aerosal," insect killer (all)
Bostwick Moth Proofer (all)
Brearly Co. _
"Counselor” scales (all)
Burroughs, W. C., Co., Inc.
"Thread A Matic" automatic needle threader
Camfield Mfg. Co.
Camfield automatic toaster (all)
"Toastess"™ toaster serving set (all)
“Toastette" toaster serving set (all)
Carbine & Carlson Chemicals Corp.
"6-12" inect repellent and suntan lotion (all)
Century Products Works, Inc.
"Glide-O-Matic" electric iron (all)
"De Luxe" electric iron (all) '
“Century De Luxe"™ broiler (all)
Chamberlain-Haber Chemical Co.
"Nip-on" Roach Powder (all)
"Presto"” pipe opener, bowl cleaner,
tile & porcelean cleaner (all)
"Puritox" moth crystals (all)
Chicago Electric Mfg. Co.
“"Handyhot" electrical appliances. (all)
Cincy Products Co.
Cincy Wallpaper Cleaner (all}
Cleveland Cleaner & Paste Co.
"Walvet" Wallpaper Cleaner (13)
Coleman Co., Inc.
"Coleman" lamps and lanterns (all)
"Coleman"™ irons (all)
"Coleman® camp stoves (all)
"Coleman” mantles, generators and other pressure appliances,
accessories, etc.

-
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Fair-Traded Merchandis Sold by Hardware Stores™

Converse Rubber Co. ) .
“All Star" baskethall shoe (all)
Corning Glass Works
*Pyrex" overware and flameware
Cory Corp.
Cory glass coffee brewers (all)
Cory electric knife sharpeners (all)
Glass coffee brewing equipment (all)

G. .N. Coughlan Co.
"Liquid Chimney Sweep" chemical soot destroyer (all)

- "Powder Chimney Sweep" (44) e o~
De-Moist"™ de-humidifier (44) )
Dazey Corp. .

"Dazey" kitchen helps (all)
Detecto Scales Inc.
"Detecto”™ bathroom scale (all) .
Detroit Vapor Stove Div., Borg-Warner Corp.
"White Star" gas ranges {(NY, Iowa) *
Doepke, Charles Wm., Mfg. Co.
Five model toys (23)
Dominion Electric Corp.
"Pop-O-Matic" toaster (all)
No. 1009 automatic flat iron (all)
No. 1417, 1418, 1419, 1420 and 1421 table stoves (all)
*"Grid-O-Matic"™ table cooker (all)
Dow Chemical Co. ‘
Laws barrow (2)
"Sunday Night Chief® magnesium griddle (3).

Du Pont de Nemours, E.I., & Co. ‘
Du Pont No 7 automotive and household chem1ca1 qpecialtles (all)

Du Pont seed disinfectants and turf funglc1des, 11 products
(all) D
Du Pont home and garden products, 9 products (all).
"Zerone" Anti-Rust Anti-Freeze (all) ; a
"Zerex" Non-evaporating Anti-Freeze (all)

Dupli-Color Products Co.

"Dupli-color" automotive touch-up (all)
"Dupli-color® household touch-up (all)
“Dupli-color" pigmented car polish (all)
Spray guns (all).

Duralux Co.

"Duralux" vacuum coffee makers (all) ,

Durst Mfg. Co. -
“Aerator™ water strainer (all)
"Herculean Seat" toilet seat (all)

Edmont Mfg. Co. : S
"Swagerettes"™ ladies house and garden gloves (all)
"Redmont” industrial safety gloves (all) :

Embree Mfg. Co.

"Wipe-on" plastic base finish (all)
"Zoff" surface preparative (all)

Everedy Co. o o -
Everedy "Tater Baker" top-of-stove oven (NY) .

. Everedy "Ovenola"™ top-of-stove oven. (NY)

Federal Seat Corp. .

Federal "Pearluster" toilet seat (all)

Firestone Industrial Products Co.
"Velva-Flo" faucet aerator (all)

Forsberg Mfg. Co.

" Forsberg Power Tool (18) .

General Chemical Division, Allied Chemical & Dye Co.
“"Airex" moth killer (20)

Airex"™ insect killer (20)
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TABRLF 7--Continued

Fair-Traded Merchandis Sold by Hardware stores”

General Electric Co.
Clocks (all)
"Fans (all)
Heating devices (all)
Automatic blankets (all)
Heating pads (all)
Heat lamps (all)
Portable heaters (all)
Vacuum cleaners (Metropolitan New York and Newark, NJ)
General Mills, Inc. -2
General Mills "Tru-Heat" electric iron (all)
General Mills steam ironing attachment (all)
General Mills "PressureQuick" saucepan, 4-qt’ (all)
Geuder, Paeschke & Frey Co. :
*Met~L-Top" standard ironing table (all)
"Met-L-Top" adjustable height ironing table (all
Gladding, B. F., & Co., Inc.
Fishing lines (NY State)
Glidden Co.
"Spred Flat" resin emulsion (5)
"Spred Lustre” res1n emulsion (5)
Gold Seal Co.
"Gold Seal" floor waxes & floor pol1shes (8)
"Glass Wax" cleaner for glass and metals (all)
Goodrich, B.F., Co.
"Koroseal" play pond (all).
"Koroseal" garden hose (all)
Griffon Cutlery Works, Inc.
Griffon "Tru-Pink" pinking shears (all)
Guaranteed Products
"Shox-Stock" fence controllers (all) ,
Hamilton Beach Co., Div. of Scovill Mfg, Co.
"Hamilton Beach" food mixer (7).
Hamilton Mfg. Corp.
“Cosco" metal stools (all}
"Cosco" metal utility tables (all)
Harker Pottery Co..
"Cameo" sémi-porcelain dinnerware & ovenware (8)
"Chesterton"” dxnnerware (7)
Hawkins Co.
“Blake & Lamb" steel ‘animal ‘traps (all)
Heller Brothers Co.
"Nucut® files--American pattern (3) -
. "Heller"™ horse rasps (3)
Hodgman Rubber Co.
“Coolapak"” portable refrigerator bags (all)
Hollingshead, R.M., Corp.
*Whiz" automotive chemical products, approxzmately 45 fair
traded (all) - ~
Hoover Co. ‘
Hoover electric cleaner (all)
E. Ingraham Co.
"Click" pocket watch (all)
*“Autocrat" pocket watch (all)
“Cameo" wrist watches (all)
*Diamond" wrist watches (all)
*Princess" alarm clocks (all)
*Liberator™ 8-day alarm clocks (all)
"Prince® alarm clocks (all)
Internatxonal Appliance Corp.
"Broilking" portable electric broxler (all)
"Silv-A-King" food slicers for home use (all)
Jackson of London Products
"Reviva" spot remover furniture polish (all)
‘"pPatina™ English Type Wax (all)
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TABLE 7--Continued

Fair-Traded Merchandis Sold by Hardware Stores®

. Johnson Motors

"Johnson Sea Horse" outboard motors (all)
Kay-Tite Co. '
"Kay-Tite" waterproofing compound (all) S
"Primer" primer coat (all)
*Asbestos-Life" coating for asbestos shingles (all)
"Hydroxin® dust proofing for floors & cement hardener (all)
Kellogg Brush Mfg. Co.
. "Kellogg Quality" household brushes (all)
*'Kemode Mfg. Co.
"Quik-Shot" soldering irons (all)
Lakeside Aluminum-Co.
"Streamliner" pressure saucepans & cooker-canners (all)
Landers, Frary & Clark
"Universal"” washers and ironers, vacuum cleaners, traffic
appliances & household specialties (all)
Langley Corp.
Casting reels=--8 models (all)
Fly reels--4 models (all)
"Fisherman's De-Liars"™ (all)
0. E. Linck Co., Inc.
"Tat" ant traps (all)
"Tat" ant bait (all)
"Tat No-Fogg" anti-dim cloth (most F.T. states)
"Hot Spray" windshield de—icer (Most F.T. states)
Lincoln Engineering Co. ‘
"Lincoln" lubricating devices (all)
Lincoln Metal Products Corp.
"Beautycan" step-on disposal ‘can (all) .
Lionel Corp.
"Lionel" electric trains and accessories (all)
"Trainmaster" transformer (all)
"Lionel" construction sets (all)
Locke Stove Co. . ‘
"Warm Morning" coal-burning space heater. (all)
Magic Mirror Associates, Inc.
“Magic Mirror Door Detective" door hardware (all)
Magna Engineering Corp.
“Shopsmith®™ multi-purpose woodworklng power ‘tool (all)
Master Rule Mfg. Co., Inc.
“Lady's Man" white tape rule (all)
Minnesota, Mining & Mfg. Co. -
Masking tape (9)
Coated abrasives (9) : .
Miracle Adhesives Corp.
Miracle "Black Magic" adhesive, general purpose structural
cement (11 Western states) =
Modglin Co., Inc. S
"Whisk-off" plastic whisk brooms (all)
"Perma-Broom" plastic house broom (all)
Monark Silver King, Inc.
"Monark" 2-wheel steel bicycle (all)
"Silver King" 2-wheel aluminum bicycle (all)
Moore Plush Pin Co.
“"Moore" picture hangers, push pxns, map tacks, screen tacks and
thumb tacks (Cal.) , '
Mossberg, O.F., & Sons, Inc.
"Mossberg" .22 cal. rifles (all) .
"Mossberg" 410 and 20 gauge shotguns (all)
"Mossberg" telescope sights (all)
Mystic Foam Co. »
"Mystic Foam" rug and upholstery cleaner (all)
National Pressure Cooker Co.
Presto Cooker and cooker-canners (all)
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TABLE 7--Continued

Fair-Traded Merchandis Sold by Hardware Stores”

National Silver Co,
"King Edward" 51lverplated flatware (all)
"Guildcraft" silverplated flatware (all) ,
"National Sterling" silver flatware (all) ’ S
Nicro Steel Products, Inc. ’ ’
*Nicro" No, 2508 automatic coffee maker (all)
“Nicro"™ No. 472 vacuum coffee maker (all)
"Nicro" No. 572 electric vacuum coffee maker (all)
"Nicro®" No. 1512, 1l2-cup vacuum coffee makers (all)
"Nicro" non-electric percolator (all) P -
" "Nicro" electric percolator (all) ) -
"Nicro" electric egg cooker (all)
“Nicro® mixing bowls (all) ' e
“Nicro" drip coffee makers (all) '
Norris Stamping & Mfg. Co.
"Thermic Ray" cookware (all)
- Ocean City Mfg. Co. -
No. 2000 level wind bait casting reel ‘
No. 1999 "Zephaloy" bait casting reel, 100 yd.
No. 993 wide spool, surf reel
No. 112 "Bay City," 250 yd.
No. 113 "Bay City.," 300 yd.
No. 165 "Bay City," 400 yd.
No. 167 "Bay City," 600 yd.
No. 76 "Plymouth," 60 yd.
No. 77 "Plymouth,® 100 yd.
No. 78 "Plymouth," Plymouth Salmon reel, 150 yd.
No. 110 "Seattle," 250 yd. narrow spool
No. 920 “Imperial,“ level wind reel, 150 vyd.
No. 910 "Imperial," 150 yd., no star drag
No. 921 "Imperial,"” 150 yd. light spool reel st
No. 250 Inductor, magnetically controlled surf reel, 200 yd.
0-Cel-0, Inc. :
"0-Cel-0O" cellulose sponges {(all)
Orchard Industries, Inc. )
"Actionrod" steel casting rod (all)
“"Actionglas" glass fishing rod (all)
"Actionbait® artificial lures (all) .
Pal Blade Co.
"Pal" Safety Razor Blades (all)
Patent Cereals Co.
"Dic A Doo" paint cleaner (all)
Personna Blade Co., Inc. -
"Personna" safety razor blades (all)
"Personna DeLuxe"™ carving sets (all)
Phoenix Table Mat Co. )
Three stove and utility mats (all):
Pincor Products
"Pincor" power lawn mower, electric hedge trxmmers & hand mowers
(all) ;
Pioneer Rubber Co.
"Ebonettes"” neoprene household gloves (all)
Plastic Toys, Inc.
15 plastic toys
Plough Sales Corp.
"Major's" Cement (all)
Ranger, Inc.
“Prizewinner" fishing reels, 1l models (1)
Reardon, The., Co.
"Bondex" cement paint (all)
"Bondex" primer (all)
"Bondex" hydraulic (all)
"Firex" fire retardant paint (all)
"Dramex" one coat interior finish (all)
Remington Arms Co., Inc.
Remington shotguns, center fire & rim fire rifles (all)
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Fair-Traded Merchandis Sold by Hardware Stores”

Remington Rand, Inc..
"Remington" electric shavers (all)
Renuzit Home Products Co.
"Renuzit" home dry cleaner (45)
“"Renuzit"”™ self-polishing wax (18) —
“Renuzit" spot & stain remover (45) -

Revere Copper & Brass, Inc.
"Revere Ware" copper-clad stainless steel kitchen utensils and

chromium plated copper tea kettles, 18 products (all)
Rittenhouse, The, Co., Inc.. -
& "Rittenhouse" electric door chimes (a11) -
"Robeson Cutlery Co., Inc.
83 products including household cutlery, carving sets, steak
sets, self-sharpening knife cases, gxft-packaged cutlery sets
Sandee Manufacturing Co.
“Sandee Feather-Lite"™ 1/2-in. plastic garden hose' (all):
Schick Inc. '
"“Schick" electric shavers (all)
*Schick Shaverest" automatic wall holder for shaver (all)
"Schick"™ travel kit (all)
Shakespeare Co.
“Shakespeare" fishing reels, rods; lines, baits. All principal
products fair-traded (44)
Sherwin-Williams Co.
"Kem-Tone" o0il emulsion paint (all)
"Kem-Glo" enamel (all)
"Lin-X" wax, polish and varnish (all)
*Pestroy" insecticide (all)
Agricultural "Weed-No-More" (14 products). Herbicide (all)
"Bug Blaster" 1nsectic1de and fungicide (all)
Silex Co.
Steam iron (all)
Household electric and complete Kitchen ‘glass coffee makers
(all)
Coffee warmer (all)
Replacement parts and accessories
Simoniz Co.
"Simoniz" automobile finisher (all)
"Simoniz Cleaner" automobile finisher (all)
- "Self-Polishing Simoniz for Floors" (all)
"Paste Simoniz for Floors" (all)
“Household Simoniz® (all)
"Window Glaze" (all)
"Ez-2 chrome and metal cleaner (all)
"Whiteside" for cleaning white wall tires (all)
Solventol Chemical Products, Inc.
"Solventol” household cleaner (30)
Sprain
“SpRAin" flowers and lawn sprinkler (all)
‘Steélcote Mfg.' Co.
"Damp-Tex" wet surface enamel (all)
“Damp-Tex No 2" industrial enamel (all)
“"Lay Tite" rubber base floor coating (all)
Rubber enamel (all)
Stewart-Warner Corp.
*Alemite"™ lubricating equipment (all)
"South Wind" automobile heaters (all)
"Golden Meteor" bicycle speedometers (all)
Swartzbaugh Mfg. Co. : )
“"Everhot" roasters, broilers, "Roasterettes," heaters, blankets,
timer clocks, (Cal. Wash, Oreg.) :
"Everhot Rangette (NY)
Telechron, Inc.
Telechron clocks (household) (all)
Textile Mills Co.
"Tex-Knit" ironing cover and pad set (all)
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TABLE 7--Continued

Fair-Traded Merchandis Sold by Hardware Stores™

Thompson, The Henry G., & Son Co.
- "Milford" hack saw blades and assortments (30)
Toastmaster Products, Div,., of McGraw Electric Co.
"Toastmaster" automatic toaster (all)
Tobacco. By-Products & Chemical Corp.
“Black Leaf 40" agricultural insecticide (all)
"Black Leaf Garden Dust® insecticide (all)
"Black Leaf Mosquito-fumer® outdoor mosquito control (all)
United-State Plywood Corp., :
"Weldwood" Glue, woodworklng adhesxve;ﬁall) -
- *United States Time Corp.
*Ingersoll™ watches and clocks (all)
" "Kelton" watches and clocks (all)
“Timex" watches (all)
*Saga" watches (all)
Waltco Products
- "Stubcaster™ fishing rod (42)
"Longcaster" fishing .rod (42)
"saf T Sheath" knife (37)
Waring Products Corp.
*Waring Blendor"” food and drink mixer (all)
"Waring" steam iron (all)
Webb Products Co.
"Arrowhead" cement, waterproof fabric, glue, .porcelain ‘glaze
(all)
"Duratite® Wood Dough, surfacing putty, painters' spachtling
putty, elastic seam compound (all)
Metal Surfacer (all) =
West Bend Aluminum Co. :
“Trig" whistling tea kettle (44)
"West Bend" bottle sterilizer (44)
Westinghouse Electric Corp.
Roaster oven RO-81 (all)
Broiler grid, RG-81 :
Cabinet-roaster, RC=61-
Timer clock, TC-81:
Irons, 3 1000-watt models
Sandwich grill, STC-54
Waffle grids, STW-2 -
Waffle baker, WSA-24
Coffee maker, CM-81
Hot plate, PH-204
"Cozy Glow," ZR-44A
Warming pads; wetproof -and moisture-resistant ‘models
Toasters, pop-up and turn=-over models
Food mixer, FM-81
Juicer, FJ-81
Comforter, EC-61
. Sheet, ES-71 . : ' )
W1nchester Repeatxng Arms Co.; Division of Olin Industr1es
"Winchester" rifles and shotguns (all)
Zippo Mfg., Co.
"Zippo" lighters flints and fluld (all)
Zonite Products Corp.
"Larvex" mothproofer (all)

*Source: Study of Monopoly Power. Hearings Before the Antitrust
Subcommittee of the Committee on the Judiciary, House of
Representatives, 82 Congress, 2nd Session, on Resale Price
Maintenance, Serial No. 12, February 1952, pp. 899-906.
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TABLE 8 - €

Industries Represented by Members of American Fair Trade Council®

Y

Kitchen utensils
Photographic equipment
Automotive vision products
Fishing tackle
Outboard motors
Cutlery, personal
Abrasives
Tapes and dlspensers
and glue
Sweepers, mops,
Scales
Hair toiletries
Insecticides and
household chemicals -
Cleansers, polishes,
and soaps
Clocks, watches and bands
Cosmetics and perfumes
Dentist supplies
Automotive ignition products
Camping equipment
Knit goods and underwear
Glassware and pottery
Lighting equipment
Proprietary medicines .
Compacts and cases
Mattresses
Pens and pencils
Household electric
applicances

and brooms

Razors and razor blades
Automotive tires and chains
Kitchen furnlture (stoves)
Jewelry

Automotive chem1cals
Sanitary and facial tissues
Silverware

Hosiery
Firearms
Smokers"
Fabrics

requisites

Toilet requ1e1tes

Automotive lubricating
equipment .
Hardware and tools
Office accessories
and supplies . :
Books and greeting catds
Rubber specxaltles
Floor covering
Bicycles
Gloves
Shoe . cleansers and polxshes
Paints and varnlshes ‘
Luggage
Automotive heaters
Sporting goods
Leather goods
Farm equipment and: supplies
Clothing (suits and coats)

*
Source:

Study of Monopoly Power.

Hearings Before the Antitrust

Subcommittee of the Committee on the Judiciary, House of

Representatives, 82 Congress;

Maintenance, Serial No.

2nd Se

12, February 1952, p.
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