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i “May this permanent home of the Federal Trade Commission b
stand for all time as a symbol of the purpose of the Government
to insist on a greater application of the Golden Rule to the
conduct of corporations and business enterprises in their
relationship to the body politic.”

Franklin D. Roosevelt

Address at the Cornerstone Laying Ceremonies for the New Federal
Trade Commission Building, July 12, 1937

The online version of this report contains hyperlinks to news releases, reports, cases, campaigns, and other
information referenced in this report. The report is available at Wwww.ftc.gov/os/2007/04/ChairmansReport2007.pdfl.
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LETTER FROM THE CHAIRMAN

The Federal Trade Commission is responsible for ensuring that competition
in US. markets is free of distortion and that consumers are protected not from
the workings of markets but through the workings of markets unburdened
by anticompetitive conduct and government-imposed restrictions. We
enforce our nations antitrust and consumer protection laws, which act as
complements, each bringing discipline and strength to the other. This work is
critical, indeed central, to the well-being of the American people.

This Annual Report reflects the agency's achievements and
accomplishments over the past year and demonstrates our continued
commitment to championing consumers by promoting competition and
consumer welfare in U.S. markets - from traditional ‘brick and mortar’
industries to emerging technology markets.

The Digital Decade is here, and the Internet has fundamentally changed
our lives. It has made the world bigger in the sense that it expands our reach in
offering and acquiring knowledge, opinions, or goods and services, and smaller
in the sense that it makes communicating and transacting around the globe
a cinch. Tt has provided a wide array of new and unique products and services
for consumers, but at the same time, presents new challenges for consumers
and, thus, law enforcement agencies. The very role of
consumers themselves is rapidly evolving in response
to new technologies. Consumers are no longer the
passive recipients of commercial messages. New
technologies give consumers greater options
concerning when, where, and how they receive
commercial messages, and consumers are
increasingly engaged in the marketplace of ideas
on the Internet, too, sharing non-commercial
content and ideas as well as building
communities.

As an agency with broad general
jurisdiction, the FTC is often at the forefront
of new markets, new technologies, and
unfortunately, new illegal practices. We
tackle our responsibilities through what
a sports enthusiast would describe as a
combination of various offensive and defensive
schemes. Our offense includes aggressive
law enforcement that must adapt quickly to
changing schemes and be able to execute the
‘fast break.” The Commission then combines
a zone defense,” through our cooperative
efforts with partners both private and
public, domestic and international, with a
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‘prevent defense,” through our consumer and business education that helps
to make sure that consumers and businesses have good equipment to protect
themselves.

The accomplishments discussed in this Report reflect our implementation
of these strategies. The relatively small size of the Commission necessitates
that we use these strategies to extend the reach of what we accomplish. And
by bringing competition enforcement actions in industries such as energy,
real estate, health care, and technology, we protect competition in areas of our
economy that are most vital to consumers. Developing consumer education
to help educate people about avoiding scams is essential, but we can greatly
extend the reach of our messages when we partner with other federal, state,
and local agencies, trade associations, consumer groups, and foreign entities.

True competition requires fair play. The FTC is committed to improving our
effectiveness, strengthening our work with strategic partners, and increasing
our knowledge and understanding of new and emerging technologies. At its
core, the goal of our work is to improve consumer welfare, and we will continue
to work toward that critical goal.

;&L\mﬁx@wﬁw

Deborah Platt Majoraq
Chairman
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“... the FTC
leverages its
limited resources
by focusing its
efforts on industries

and practices that
most directly affect
consumers.”

A YEAR IN HIGHLIGHTS

The Federal Trade Commission (FTC or Commission), the only federal
agency with both consumer protection and competition jurisdiction in broad
sectors of the economy, is committed to ensuring that American consumers
are protected from deceptive, unfair, and anticompetitive trade practices that
harm consumer welfare. To accomplish this goal, the agency embraces its dual,
but complementary, missions. First, the FTC aggressively enforces the nation's
antitrust laws to protect consumers from anticompetitive mergers and
business conduct. Second, the Commission actively engages in enforcement
efforts to protect consumers from fraudulent, deceptive, and unfair business
conduct, and to safeguard consumers privacy and personal information.
While the FTCs competition and consumer protection missions focus on
different types of conduct, they share the same overall goal: that consumers
obtain truthful information about products and services that they can then
use to make purchase decisions in a competitive marketplace in which their
personal information is safeguarded. This purpose has assumed even greater
importance in this dynamic, digital, and global marketplace.

To accomplish these goals, the FTC leverages its limited resources by
focusing its efforts on industries and practices that most directly affect
consumers; by buttressing its enforcement and advocacy work through
coordination with other federal and state agencies, criminal authorities, and
international partners; by utilizing its broad array of databases and other
resources to support its enforcement work; by informing itself of consumers’
concerns and business conduct through hearings, workshops, and public
comments; by promoting its pro-consumer agenda through speeches, reports,
advocacy comments, amicus briefs, and testimony; and by educating consumers
and businesses with practical guidance on a wide range of marketplace
issues on paper and online, in English and in Spanish. The FTC efficiently and
effectively utilizes all of these tools to protect competition and consumers.
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In the pastyear, the FTC accomplished a great deal in a broad spectrum of
industries, while making improvements to its organization and processes. For
example, the Commission:

» Protected consumers access to low cost generic drugs by policing
noncompetition agreements between branded and generic drug
manufacturers.

» Continued to protect consumers against deceptive health, safety, and
weight loss schemes, business opportunity fraud, and deceptive lending
and other credit scams.

» Encouraged greater competition in the real estate brokerage industry
by challenging efforts to prevent lower cost, nontraditional listings
from being posted on Multiple Listing Services or the Internet.

J S

“Our competition and consumer protection missions » Evaluated the impact of technological
are not wholly separate functions that just happen to innovation on consumer protection
reside in one agency. Rather, they are related sets of policy through its Tech-ade hearings.
tools designed to accomplish the same goals — promoting
efficiency and preventing consumer harm.” » Lowered heath care costs by

challenging agreements among
_ i physicians to fix prices and boycott
Remarks before the Dallas Bar Association Antitrust and Trade | Ith d .
Regulation Section health care payers, and by advocating
(Jan. 18, 2005) for competition in lieu of regulation
N Vs for pharmacy benefit managers.

Chairman Majoras

» Protected consumers privacy and information security through
aggressive enforcement against spyware, adware, and spam under the
FTC Act and the CAN-SPAM Act.

» Resolved the Rambus case, holding that the company engaged in
anticompetitive "hold up’in the computer memory industry after
engaging in deceptive conduct before an industry standards-setting
body, and preventing Rambus from charging monopoly rates to license
its technology.

» Developed a strategic plan for the federal government to better prevent
identity theft through the FTCs leadership role in the Presidents
Identity Theft Task Force, and began to implement the Task Forces
interim recommendations at the agency.

» Preserved competition in energy industries, and expanded public
understanding of energy markets, by challenging a merger in the
natural gas market and an acquisition in the terminaling of gasoline
market, issuing reports on gasoline price manipulation and ethanol
market concentration, and organizing a public forum for discussing
competition in energy markets.


http://www.ftc.gov/speeches/majoras/050126recentactions.pdf
http://www.ftc.gov/speeches/majoras/050126recentactions.pdf
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» Analyzed the antitrust implications of single-firm conduct under
Section 2 of the Sherman Act through a series of hearings organized
with the Department of Justice.

» Issued a report on childhood obesity that included recommendations
on the nutritional profiles of foods marketed to children, and that led
to the adoption of a self-regulatory initiative by 11 major companies to
promote healthier eating choices and lifestyles.

» Created the Office of International Affairs to better coordinate the
FTCs international competition, consumer protection, and technical
assistance programs, and to best utilize the agencys new authority
under the U.S. SAFE WEB Act.

» Improved the transparency of its public actions by issuing the FTC
Volumes of Decision for the years 1969 through 2005 online.

» Gave the FTCs website a new look to make it easier for visitors to
navigate the site and created new industry-specific mini-websites,
including one for the petroleum industry, to provide information
specific to those sectors.

» Appointed the Commissions first Chief Privacy Officer to coordinate and
strengthen the FTCs own privacy and data security policies.

The FTC stands prepared to face the challenges of todays marketplace
as a champion for consumers and competition. The agency’s integrity and
effectiveness have recently earned it several distinctions: a ranking as one
of the ‘'most trusted federal agencies’ to safeguard personal information
in a Ponemon Institute study; an Office of Government Ethics award for
outstanding ethics program; and the Office of Management and Budget's
highest rating in a performance assessment of federal agencies. The FTC will
continue to do its utimost to maintain such high standards as it confronts new
challenges in the future.
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“Aggressive
competition ...
gives consumers
the benefits of

lower prices, higher
quality products and
services, additional

choice, and greater

innovation.”

SECTION ONE: COMPETITION MISSION

Competition is critical to maintaining the free and open markets that are
the foundation of a vibrant economy. Aggressive competition among sellers
in an open marketplace gives consumers the benefits of lower prices, higher
quality products and services, additional choice, and greater innovation. The

Total Yearly Enforcement Actions

by

FY 2004

Other
15%

Energy
15%

Technology
23%

Health Care and
Pharmaceuticals
35%

Services & Non-
Health Care
Professions

12%

FY 2006

Other

Energy
18%

Technology
9%

Services & Non-
Health Care
Professions

9%

Health Care and
Pharmacedticals
55%

* Represents Fiscal Year 2007 through March 31, 2007.

goal of the FTCs competition mission
is to remove the obstacles that
impede competition and prevent its
benefits from flowing to consumers.

Sector

FY 2005

[Che Commissions competition|
continues to be highly
productive and focuses on industries
that most directly affect consumers,
such as health care, energy, real
estate, and technology. In the past
year, the Commission pursued
a broad range of merger and
nonmerger enforcement actions
in these and other industries. For
example, on the merger front, the
FTC has taken action to guarantee
consumers greater access to
generic drugs and other key
medical devices and services, and to

Energy

the
Other 21%

26%
Technology
0%

Services & Non-
Health Care
Professions

16%

Health Care and
Pharmaceuticals
37%

FY 2007*

Other

Technology
10% 0%

Energy
16%

Services & Non-
Health Care
Professions

42%

Health Care and
Pharmaceuticals
32%

prevent higher prices and preserve
services in the natural gas and industrial gas markets. Prompt FTC action has
also caused transactions in other key areas - such as in the energy industry

- to be withdrawn when the parties involved have not been able to resolve
competitive concerns.

The FTCs nonmerger enforcement efforts have also been active,
particularly in the real estate, health care, and technology markets. For
example, the FTC has safeguarded consumers by challenging anticompetitive
practices that limited the ability of home buyers and sellers to obtain low-cost


http://www.ftc.gov/bc/index.shtml
http://www.ftc.gov/bc/index.shtml
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real estate brokerage services. In the health care industry, the FTC continued to
bring cases against physician groups engaged in price fixing agreements, and
successfully challenged the existence of a noncompetition agreement aimed

at delaying the entry of generic drugs into the marketplace. In the technology
area, the FTC issued important decisions in the Rambus case resolving complex
issues involving standards-setting in the computer memory industry.

Chapter 1. Competition Law Enforcement

A. Merger Enforcement

The FTC's merger enforcement workload has steadily increased in the last
three years. Compared to FY2004 levels, in FY2006 the agency experienced an
increase of almost 30 percent in the number of filings and an even greater
increase in the percentage of second requests issued. Based on data for the first
six months of FY2007 the FTC anticipates that the merger review process will
continue to play an increasingly demanding role in the year to come.

HSR Transactions, Second Requests,
and Merger Enforcement Actions
Merger
S dR t
HSR Transactions ccond Bequests Enforcement
Issued .
Actions
Fiscal
Year % Change % Change % Change
. from . from . from
previous previous previous
year year year
2004 1377 42% 20 33% 15 29%
2005 1610 17% 25 25% 14 7%
2006 1746 8% 28 12% 16 14%
2007 983 19%" 18 80%" 11 83%"
"Represents Fiscal Year 2007 through March 31,2007.
"The % change is calculated using data for the first six months of FY 2006.

1. Health Care Merger Enforcement

The health care industry plays a crucial role in the US. economy in terms
of the impact that it has on consumer spending and welfare. Health care
expenditures in the U.S. represent almost $2 trillion annually and have been
increasing steadily for the last 30 years. Consumers feel the sting of increasing
health care costs most prominently in their escalating insurance premiums
and in the cost of medicines and medical procedures. During the pastyear,
the FTC protected consumers by vigorously reviewing proposed merger
transactions in the health care industry and taking action to prevent potential
anticompetitive effects. The Commission challenged seven mergers and
obtained substantial relief by obtaining consent orders in the areas of generic
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“The FTC is
committed to drugs, over-the-counter (OTC) medications, injectable analgesics, and medical

ensuring that devices and diagnostic services.

consumers are
able to reap the
maximum benefit
from generic
competition while
at the same time
recognizing the
need to protect
relevant intellectual

property rights.” > The FTC settled charges in this matter with a consent
order finalized in December 2006. The complaint alleged that Barr
Pharmaceuticals' (Barr) proposed $2.5 billion acquisition of Pliva would
have eliminated current or future competition between the firms

in certain markets for generic pharmaceuticals. The consent order
required Barr to sell its generic antidepressant trazodone and its
generic blood pressure medication triamterene/HCTZ, divest either
Pliva’s or Barr's generic drug for use in treating ruptured blood vessels in
the brain, and divest Plivas branded organ preservation solution.

Generic and Nonprescription Pharmaceuticals. Generic preparations
exert considerable competitive pressure on branded pharmaceuticals by
making available lower-cost generic drugs that are identical in chemical
composition and therapeutic value to the branded drug. The FTC is committed
to ensuring that consumers are able to reap the maximum benefit from
generic competition while at the same time recognizing the need to protect
relevant intellectual property rights. The FTC similarly protects competition
for non-prescription and OTC drugs.

» Watson/Andrx] In order to maintain competition in the markets for
13 generic drug products, in December 2006 the FTC approved a final
consent order with the parties in this matter. Watson was required to
end its marketing agreements with Interpham Holdings, divest Andrx's
right to develop, make, and market generic extended release tablets
that correct the effects of type 2 diabetes, and divest Andrxs rights
and assets related to the developing and marketing of 11 generic oral
contraceptives.

» Hospira/Mayne Pharma| In January 2007 the FTC accepted a
consent order subject to public comment requiring the companies
to sell assets used to manufacture and supply five generic injectable
pharmaceuticals, including those for injectable opioid analgesics and
for an injectable treatment for acute iron poisoning and chronic iron
overload.

» [Johnson & Johnson/Pfizer.| The FTC had concerns about
anticompetitive issues in the markets for OTC H-2 blockers used to
prevent and relieve heartburn, hydrocortisone anti-itch products,
nighttime sleep aids, and diaper rash treatments, in the matter of
Johnson & Johnson's proposed $16.6 billion acquisition of Pfizer's
Consumer Health Division. The issues were settled with a final consent
order approved in January 2007 requiring that Pfizer sell its Zantac,
Cortizone, and Unisom divisions, and that Johnson & Johnson sell its
Balmex division.



http://www.ftc.gov/opa/2006/10/pliva.shtm
http://www.ftc.gov/opa/2006/10/watsonandryx.shtm
http://www.ftc.gov/opa/2007/01/hospiramayne.shtm
http://www.ftc.gov/opa/2006/12/pfizer-jj.shtm
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Medical Devices and Diagnostic Systems. The FTC also aggressively
policed mergers in the medical device and diagnostic systems industry to
ensure that health care consumers receive the benefits of lower cost and higher
quality products.

» Boston Scientific/Guidant] The FTC approved a final consent order in
July 2006 in the matter of the proposed $27 billion acquisition of Guidant
Corp. by Boston Scientific Corp. The two companies were the largest
market share holders in several coronary medical device markets in
the US. together accounting for 90% of the U.S. PTCA balloon catheter
market and 85% of the U.S. coronary guidewire market. The consent
order required the divestiture of Guidants vascular business to an FTC-
approved buyer.

J — ] P ; I . » Hologic/Fischer Imaging| In August
there is one thing that | have learned, it is that we 2006, the Commission approved a

cannot take for granted what we have. Free market and

" e . final consent order to ensure the
competition principles are continually under attack and ) ¢ N
need powerful champions. And it is not enough to simply maintenance ot competition in

bring good enforcement cases. Being a forceful advocate the market for prone stereotactic
for competition also means fulfilling our special public breast biopsy systems (SBBSs). The
charter of fostering a culture of competition here at home Commiission had challenged this
and around the world.” merger, which was consummated in

hai Mai 2005. The order required Hologic to
¢ airrman fajoras .. divest Fischer's prone SBBS assets to
Creating a Global Competition Culture . o
(Sept. 7, 2005) Siemens, a company well positioned
~N 7 to become a competitor in this
market.

» ['hermo Electron/Fisher Scientific] To maintain competition in the
market for centrifugal vacuum evaporators (CVEs), a tool used in the
health care industry, the FTC approved a final order in December 2006
to settle charges that Thermo Electron Corporations proposed $12.8
billion acquisition of Fisher Scientific International, Inc. would have
greatly decreased competition in the industry. The order requires that
Thermo Electron divest Fisher's Genevac division, which includes all CVE
operations for the company.

Hospitals and Other Institutional Providers. The FTC also reviews
carefully mergers between the nation's hospitals to preserve competition.
In May 2006, the Commission heard oral arguments in the appeal of the
Evanston Northwestern Healthcare Corp|matter. In October 2005, the FTC's
Administrative Law Judge found that Evanstons acquisition of an important
competitor, Highland Park Hospital, resulted in higher prices and a substantial
lessening of competition for acute-care inpatient services in parts of Chicagos
northern suburbs, and ordered the divestiture of Highland Park Hospital. The
FTC is currently reviewing the competitive effects of several other announced
hospital mergers.



http://www.ftc.gov/opa/2006/04/bostonscigui.shtm
http://www.ftc.gov/opa/2006/07/hologic.shtm
http://www.ftc.gov/opa/2006/10/thermo.shtm
http://www.ftc.gov/os/adjpro/d9315/index.shtm
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STAFF PROFILE

Peter Richman

BC/Mergers lll

Deputy Assistant
Director of the Mergers
[l Division, Peter recently
supervised the drafting
of the Commission’s
important report to
Congress, “Investigation
of Gasoline Price
Manipulation and Post-
Katrina Gasoline Price
Increases.” The report
documents the supply
and demand dynamics
in several energy
markets in the aftermath
of hurricanes Katrina
and Rita, and informs
policy makers regarding
securing energy supplies
in the future.

Peter has led
litigation and
investigation teams in
numerous Commission
petroleum matters
over the past 17 years,
including Marathon/
Ashland, Exxon/Mobil,
Chevron/Texaco, and
Valero/UDS. Peter’s
energy expertise
contributes to FTC
initiatives to promote
competition in critical
energy markets.

2. Energy Merger Enforcement

The energy sector is one of the pillars of the United States and world
economies. The FTC closely scrutinizes this industry for anticompetitive
activity, devoting substantial resources to investigate proposed mergers and
acquisitions, and litigating against such mergers when appropriate. These
endeavors ensure that harmful conduct is stopped and strong remedies are
imposed when a transaction is likely to lessen competition, while permitting
transactions that are unlikely to harm or may benefit competition. To achieve
this goal, the FTC carefully reviews proposed mergers between firms engaged
in, for example, the production and distribution of oil, gasoline, diesel, coal,
natural gas, and natural gas liquids (NGLs). NGLs are light hydrocarbons - such
as ethane, propane, and butane - that are used as fuel for heating or industrial
processes, in blending components for gasoline, and as feedstocks in the
production of plastics. The FTCs enforcement actions are aimed at maintaining
competition and ensuring that Americans enjoy competitive prices for all
energy products and their derivatives.

» [Equitable Resources/Dominion Peoples| In March 2007 the
Commiission filed an administrative complaint challenging Equitable
Resources proposed acquisition of The Peoples Natural Gas Company, a
subsidiary of Dominion Resources. Equitable Resources and Dominion
Peoples are each other's sole competitors in the distribution of natural
gas to nonresidential customers in certain areas of Allegheny County,
Pennsylvania, which includes Pittsburgh. The complaint alleges that the
proposed transaction would result in a monopoly for many customers
who now enjoy competition.

» Kinder Morgan/Carlyle Group and Riverstone Holdings.| In January
2007 the Commission challenged the terms of a proposed $22 billion
deal whereby energy firm Kinder Morgan would be taken private by its
management and a group of investment firms, including The Carlyle
Group and Riverstone Holdings. The Commissions complaint alleged
that Carlyle and Riverstone held significant positions in Magellan
Midstream, a major competitor of Kinder Morgan in the terminaling of
gasoline and other light petroleum products in the southeastern U.S,
and that the proposed transaction would threaten competition in those
markets. In settling the Commissions complaint, Carlyle and Riverstone
agreed to turn their investment in Magellan passive and to restrict the
flow of sensitive information between Kinder Morgan and Magellan.

» [EPCO/TEPPCO] In October 2006, the FTC issued a final consent order
settling charges related to Enterprise Product Partners (EPCO) $1.1 billion
acquisition of TEPPCO Partners NGLs salt dome storage businesses. The
FTCs order required TEPPCO to divestits interests in the worlds largest
NGLs storage facility in Mont Belvieu, Texas, to an FTC-approved buyer.

In February 2007 the Commission approved that divestiture following a
public comment period.



http://www.ftc.gov/opa/2007/03/equitableresources.shtm
http://www.ftc.gov/opa/2007/01/kindermorgan.shtm
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» Chevron/USA Petroleum. In November 2006, Chevron and USA
Petroleum abandoned a transaction in which Chevron would have
acquired most of the retail gasoline stations owned by USA Petroleum,
the largest remaining chain of service stations in California not
controlled by a refiner. The FTC was concluding its investigation of the
proposed acquisition at the time and USA Petroleums president stated
that the parties abandoned the transaction because of resistance from
the FTC.

3. Defense and Security Industry Merger Enforcement

Given Americas vital interests and significant investiments in our military
and national security industries, the FTC scrutinizes proposed mergers in these
industries for anticompetitive effects.

» Boeing/Lockheed Martin| In October 2006, the Commission
intervened in the formation of United Launch Alliance (ULA), a
proposed joint venture between Boeing and Lockheed Martin. The FTC's
complaint alleged that the formation of ULA as originally structured
would have reduced competition in the markets for U.S. government
medium to heavy launch services and space vehicles. In settling the
Commissions charges, the parties agreed to take certain actions (such
as implementing nondiscrimination requirements and firewalls)
to address ancillary competitive harms not inextricably tied to the
national security benefits of ULA.

» [General Dynamics/SNC Technologies| In December 2006, the
Commiission challenged General Dynamics proposed $275 million
acquisition of SNC Technologies. The FTCs complaint alleged that the
planned deal would have undermined competition by bringing together
two of only three competitors providing the U.S. military with melt-
pour load, assemble, and pack services used during the manufacture
of ammunition for mortars and artillery. Under the terms of the
consent agreement, General Dynamics was required to sell its interest in
American Ordinance to an FTC-approved buyer.

4. Other Merger Enforcement

In the pastyear, the FTC also investigated and took enforcement action with
respect to mergers in other industries where necessary to protect competition.

» Linde/BOC Group| Industrial gases such as oxygen, nitrogen, and
helium play a crucial role in many segments of our economy, including
health care, oil and gas, agriculture, and manufacturing. In August
2006, the FTC approved a final consent order relating to the proposed
$14.4 billion acquisition of the BOC Group by Linde requiring Linde to
divest air separation units, bulk refined helium assets, and other assets
in eight localities across the U.S. The consent order aims to maintain



http://www.ftc.gov/opa/2006/10/ula.shtm
http://www.ftc.gov/opa/2006/12/gendynamics.shtm
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Under the threat
of a preliminary
injunction sought
by the Commission,
Warner Chilcott
waived the
provision in its
agreement that
kept the generic
competition off the
market.
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competition for liquid oxygen, liquid helium, and bulk refined helium in
several U.S. markets.

Service Corp International (SCI)/Alderwoods.|In January 2007,
the Commission approved a final consent order settling charges that
SCI's proposed acquisition of Alderwoods Group likely would lessen
competition in certain markets for funeral and cemetery services.
Under the settlement, SCI agreed to sell funeral homes in 29 markets
and cemeteries in 12 markets across the United States.

B. Nonmerger Enforcement

In the last year, the FTC has continued to pursue aggressively nonmerger
matters in the health care and real estate sectors, as well as in the market
for computer memory technology. The agency has utilized a combination of
enforcement, policy, and outreach tools to educate businesses and consumers
on how potentially restrictive business practices are evaluated under the law.
Moreover, the FTC has designed appropriate tools to educate consumers on
how these practices can affect them directly.

1. Health Care Nonmerger Enforcement

The FTC continues to be vigilant in the detection and investigation of
agreements between drug companies that delay generic drug entry. The
Commiission also actively brought enforcement actions against agreements
among physicians designed to boycott third-party payers and fix prices.
Further, the agency successfully fought off a challenge to an administrative
decision in a case in which it has alleged anticompetitive practices that
were detrimental to children's dental care. By challenging these kinds of
anticompetitive practices, the FTC strives to ensure that essential health
care services will be available to consumers at prices established in an open,
competitive market.

Agreements That Delay Generic Entry. The Commission continues to
vigorously investigate agreements between pharmaceutical companies that
delay the entry of generic drugs to the detriment of consumers.

» Warner Chilcott/Barr Labs| In November 2005, the Commission filed

() THE WALL STREET JOURNAL.

FTC to Subpoena Drug
Firms In Probe of
Industry's Practices

March 30,2006

a complaint in federal district court challenging an agreement between
Warner Chilcott and Barr Laboratories in which Barr had agreed not to
market a lower-priced generic version of Warner Chilcott's Ovcon 35, an
oral contraceptive drug, in exchange for $20 million. In September 2006,
under the threat of a preliminary injunction sought by the Commission,
Warner Chilcott waived the exclusionary provision in its agreement,
and the next day Barr announced its intention to start selling generic
Ovcon in the US. Under the terms of the October 2006 order settling
the Commissions charges, Warner Chilcott agreed to certain terms to
protect generic entry into the market. Though Warner Chilcott settled,

the FTC’s case against Barr continues.
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The Commission also continues to investigate patent settlements between
pharmaceutical companies that are required to be filed with the Commission
under the Medicare Prescription Drug, Improvement, and Modernization
Act 0f 2003. Some of these settlements may be anticompetitive. For example,
in ‘exclusion payment settlements, the brand name firm pays its potential
generic competitor to abandon a patent challenge and delay entering the
market, essentially sharing the brand's profits between them, and postponing
consumers access to lower-priced generic drugs.

Physician Price Fixing. In the pastyear, the FTC challenged three separate
matters alleging illegal agreements whereby competing physicians jointly set
their prices and collectively agreed to withhold their services if health care
payers did not meet their fee demands. This conduct harms competition and
consumers by raising prices for health care services and health care insurance
coverage and by reducing consumers’ choices. In each case, the Commissions
consent order prohibits the physician groups from, among other things,
facilitating agreements among competing physicians that restrict the ability of
any physician to deal individually with a health plan payer.

» Puerto Rico Association of Endodontists.|In August 2006, the
Commission approved a final consent order settling charges alleging
that 30 competing association members acted unlawfully by agreeing to
set the prices they would charge dental insurance plans and by refusing
to deal with plans that would not accept the collectively determined
prices.

» New Century Health Quality Alliance| In October 2006, following
the public comment period, the Commission approved a final consent
order settling Commission charges alleging that two independent
practice associations and 18 member physician practices in the Kansas
City, Missouri, area refused to deal with health care plans, except on
collectively agreed-upon prices and other terms.

» HAdvocate Health Partners| In February 2007 the Commission
approved a final consent order settling the FTC's challenge against
the conduct of several organizations representing more than 2,900
independent Chicago-area physicians for agreeing to fix prices and
for refusing to deal with certain health plans except on collectively
determined terms. The FTC continues to monitor a clinical integration
plan set up by respondents for any anticompetitive effects.

Anticompetitive Practices Affecting Children's Dental Care. During
the pastyear, the Commission also prevailed against a challenge to the
Commissions June 2004 interlocutory opinion in South Carolina State Board
of Dentistry that denied state action immunity to a state board of dentistry.
The Commission alleged that the state board engaged in anticompetitive
conduct that restricted the availability of preventive dental services to
school-aged children in South Carolina. The court of appeals agreed with the

11


http://www.ftc.gov/opa/2006/07/prendo.shtm
http://www.ftc.gov/opa/2006/08/newcentury.shtm
http://www.ftc.gov/opa/2006/12/ahp.shtm
http://www.ftc.gov/bc/healthcare/index.htm

FEDERAL TRADE COMMISSION

- Pork Times
he Nﬁw
@’ . M\,\\ﬁp\e Listing

Five - ces Agree to Equal
gerv ‘cme qt for Discount
ed!

Tr
prokets Purchasing or selling a home is one of the most significant financial

octobe" 13,2006 transactions most consumers will ever make. The FTC has actively investigated
restrictive practices in the residential real estate industry, including efforts by
private associations of brokers to impede competition from brokers who use
non-traditional listing arrangements. In this last year alone, the FTC brought
eight enforcement actions against associations of realtors or brokers who
adopted rules that withheld the valuable benefits of the association-controlled
Multiple Listing Services (MLSs) from consumers who chose to enter into
non-traditional, and often less expensive, listing contracts with real estate
brokers. Such association policies limit home sellers ability to choose a listing
type that best serves their specific needs.

Commiissions request to dismiss the appeal for lack of jurisdiction, and the
Supreme Court denied the boards petition for certiorari.

2. Real Estate Nonmerger Enforcement

\\\\
|

\

» Austin Board of Realtors| In September

S -

“The real estate industry is critical to our 20006, the FTC entered into a final consent
citizens. For many, the purchase of a home order settling charges against the Austin
represents tangible fulfillment of the American Board of Realtors (ABOR) for its practice
dream, the reward for hard work and dedication, of preventing consumers with listing
sometimes spanning decades. ... Competition in agreements for potentially low-cost,
the_ real estate /ndus_try, there:fore, /s not merely unbundled brokerage services from
_of interest to those involved in the real estate marketing their listings on public real
industry... but to anyone who has ever bought . .

P . . estate-related Internet sites. In settling the
or sold, or is thinking about buying or selling, a ) - )
house.” charges, ABOR is prohibited from adopting

or enforcing any rule that treats one type
Chairman Majoras of real estate listing agreement more
Opening Remarks at FTC/DOJ Workshop on advantageously than any other or from
(Cooé?pggt”;% énS;he el SstEis IS interfering with its members' ability to enter
Y . into any lawful listing agreement with home

sellers.

» [Real Estate Competition Law Enforcement Sweep| Williamsburg

Area Association of Realtors, Inc.; Monmouth County Association
of Realtors; Northern New England Real Estate Network Inc;
Realtors Association of Northeast Wisconsin, Inc.; Information
and Real Estate Services, LLC; RealComp II Ltd; MiRealSource,
Inc. In October 2006, the FTCs Bureau of Competition filed its first law
enforcement sweep, which challenged rules in seven jurisdictions that
withheld valuable benefits of the MLSs they control from consumers
who chose to enter into non-traditional listing contracts with real
estate brokers. Six of the seven rules blocked non-traditional, less-
than-full-service listings from being transmitted by the MLS to a wide
range of popular Internet sites, while the seventh blocked such non-

traditional brokerage contracts from the MLS entirely. The Commission
announced in October 2006 consent agreements with five of the groups
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operating MLSs in parts of Colorado, New Hampshire, New Jersey,
Virginia, and Wisconsin that agreed to stop discriminating against
non-traditional listing arrangements. Two real estate groups in the
Detroit, Michigan, area did not settle, and the FTC issued administrative
complaints alleging anticompetitive practices against the groups. In
February 2007 the Commission settled with one of these Michigan
groups, which agreed to abandon the challenged practices.

3. Technology Nonmerger Enforcement

The Commission also places great emphasis on safeguarding competition
in the high technology sector, such as the computer hardware and software
industries.

Rambus. During the pastyear, the FTC issued two decisions resolving its
administrative complaint alleging anticompetitive conduct in the markets
for computer memory technology. In July 2006, the FTC issued an
Commissioner Pamela Jones Harbouy concluding that Rambus, Inc. unlawfully
monopolized markets for four computer memory technologies that have been
incorporated into industry standards for dynamic random access memory
(DRAM) chips. DRAMs are widely used in personal computers, servers, printers,
and cameras. The Commission found that, through a course of deceptive
conduct, Rambus was able to distort a critical standard-setting process and
engage in an anticompetitive "hold up’ of the computer memory industry. The
Commission held that Rambus' acts of deception constituted exclusionary
conduct under Section 2 of the Sherman Act and contributed significantly to
Rambus’ acquisition of monopoly power in the four relevant markets.

In February 2007 Chairman Majoras issued the opinion of the|
on remedy. In that opinion, the Commission prescribed
a set of remedies barring Rambus from making misrepresentations
or omissions to standard-setting organizations, requiring Rambus to
license its SDRAM and DDR SDRAM technology and setting limits to the
royalty rates it can collect under its licensing agreements including with those
firms that may have already incorporated its DRAM technology. The order
also requires Rambus to employ a Commission-approved compliance officer
to ensure it discloses relevant patent information to any standard-setting
organizations in which it participates.

4. Retail Goods Nonmerger Enforcement

The FTC also guards against anticompetitive conduct in the retail sector
and brings enforcement cases where necessary.

» Missouri Funeral Board| In March 2007 the Commission announced
for public comment a proposed order settling charges that the Missouri
State Board of Embalmers and Funeral Directors illegally restrained
competition by defining the practice of funeral directing to include
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selling funeral merchandise to consumers on an at-need basis. The
Boards regulation permitted only licensed funeral directors to sell
caskets to consumers on an at-need basis, thereby discouraging other
retailers from selling caskets. The Board ended the restriction last year
and agreed that it will not prohibit or discourage the sale of caskets,
services, or other funeral merchandise by unlicensed persons.

C. Guidance, Transparency, and Process Improvements

During the last year, the FTC implemented two measures aimed at
streamlining the merger review process: merger review process reform and
e-filing.

Merger Review Process Reform.| In February 2006, Chairman Majoras
announced significant merger process reforms aimed at streamlining the
review process and reducing the costs borne by both the FTC and merging
parties. During the pastyear, the FTC has implemented these reforms
including reducing the number of custodians for which parties must search
for information, reducing the time period during which parties are required
to provide documents, allowing parties to preserve fewer back-up tapes under
certain circumstances, and significantly reducing the amount of information
required in the parties privilege logs.

- Hart—Scclz_ ‘g’inodS ino In June 2006, the FTC and the DOJ Antitrust Division,
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During the last year, the FTC continued to develop its policy agenda by
performing research and publishing reports on a wide scope of relevant
competition issues. These include topics of perennial interest, such as energy
and health care, as well as increasingly important topics such as Internet access.
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Energy

Report on Gasoline Price Manipulation and Post-Katrina|
[Gasoline Price Increases| In May 2006, the FTC released the findings
of a Congressionally-mandated investigation into whether gasoline
prices nationwide were ‘artificially manipulated by reducing refinery
capacity or by any other form of market manipulation or price gouging
practices,” as well as into gasoline pricing in the aftermath of Hurricane
Katrina. Inits investigation, the FTC examined evidence relating to a
broad range of possible forms of manipulation and found no instances
of'illegal market manipulation that led to higher prices during the
relevant time periods. While the Commission did find 15 examples of
pricing fitting the relevant legislation’s definition of evidence of “price
gouging," it concluded that other factors - such as regional or local
market trends - appeared to explain the increased prices in nearly all
cases.

Report on Ethanol Market Concentration| In December 2006, the
Commiission issued a report that examined the current state of ethanol
production in the U.S. and measured market concentration using
capacity and production data. The study, which is the second in a series
of annual reports, concluded that U.S. ethanol production currently

is not highly concentrated and that market concentration based on
production capacity decreased over the past year. The study also
examined the possible effect on concentration of agreements between
ethanol producers and third-party marketers. The study concluded that
current concentration levels in ethanol production do not indicate that
a single firm, or a small group of firms, could wield sufficient market
power to set or coordinate price or output levels.

Health Care

Authorized Generics Study. In March 2006, the FTC staff initiated

a study on authorized generic drugs. The study is intended to help
understand the circumstances under which innovator companies
launch generics; to provide data and analysis regarding the effects

of authorized generics on short-term price competition, particularly
during the Hatch-Waxman Act’s exclusivity period, and on long-term
prospects for generic entry; and to add to the research on the effect

of generic drug entry on prescription drug prices. Currently, staffis
reviewing public comments on the proposed methodology for the studly.

Technology

In September 2006, the FTC published a staff report,
"Municipal Provision of Wireless Internet,” which provided a decision-

tree framework to policymakers considering whether and how
municipalities should provide Internet service. The report identifies the
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potential benefits and risks to competition and consumers associated
with municipal provision of wireless Internet service. The report was
the first publicly released work from the FTCs Internet Access Task
Force, which was convened by Chairman Majoras in August 2006.

» Second Report on Intellectual Property and Competition. In
Spring 2007 the FTC and DOJ are issuing the second report addressing
issues arising at the intersection of antitrust and intellectual property
law and policy. The Report will make recommendations for competition

ENFORCEMENT PERSPECTIVES law and policy, and follows an initial report issued in 2003 after extensive
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