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Chairman Conyers, Ranking Member Keller, and Members of the Task Force, I am David

Wales, Deputy Director of the Federal Trade Commission’s Bureau of Competition.  I appreciate

the opportunity to present the Commission's views on H.R. 971, “The Community Pharmacy

Fairness Act of 2007.”1   This bill would create an exemption from the antitrust laws to allow

pharmacies to engage in collective bargaining to secure higher fees and more favorable contract

terms from health plans.  Simply put, although the Commission is sympathetic to the difficulties

independent and family pharmacies face, the exemption threatens to raise prices to consumers,

especially seniors, for much-needed medicine.  It also threatens to increase costs to private

employers who provide health care insurance to employees, potentially reducing those benefits,

and to the federal government, which was projected to have paid over 30 percent of the costs of

prescription drugs in 2006,2 all without any assurance of higher quality care.  For these reasons,

the Commission opposes the legislation.

At various times since the advent of active antitrust enforcement in health care in the

1970s, health care providers have sought an antitrust exemption.  In 1998 and 1999, then

Chairman Robert Pitofsky testified on behalf of the Commission opposing similar bills that

would have applied to all health care professionals.3  Although those bills and others seeking
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antitrust exemptions have differed in their scope or details, they all have sought some form of

antitrust immunity for anti-competitive conduct that would tend to raise the prices of health care

services.  The Congressional Budget Office concluded, for example, that, if enacted, the 1999

exemption bill would significantly increase direct spending on pharmaceuticals both by private

payers and under various government programs.4  Recognizing that many American consumers

already face difficult health care choices in the market, Congress wisely has declined to adopt

such exemption proposals, which only would add to consumers’ difficulties.

Just this year the Antitrust Modernization Commission (“AMC”) – the body created by

Congress to evaluate the application of our nation’s antitrust laws – addressed the subject of

antitrust exemptions.  The AMC urged that Congress exercise caution, pointing out that antitrust

exemptions typically “create economic benefits that flow to small, concentrated interest groups,

while the costs of the exemption are widely dispersed, usually passed on to a large population of

consumers through higher prices, reduced output, lower quality, and reduced innovation.”5

Accordingly, the AMC recommended that such statutory immunities be granted “rarely” and only

where proponents have made a “clear case” that exempting otherwise unlawful conduct is

“necessary to satisfy a specific societal goal that trumps the benefit of a free market to consumers

and the U.S. economy in general.”6
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Is the proposed exemption for pharmacies in H.R. 971 one of those rare instances in

which the societal benefits from dispensing with antitrust rules and the normal competitive

process exceed the costs?  In the Federal Trade Commission’s view, it is not.  The bill would

immunize price-fixing and boycotts to enforce fee and other contract demands, conduct that

would otherwise amount to blatant antitrust violations.  Experience teaches that such conduct can

be expected to increase health care costs, both directly through higher fees paid to pharmacies,

and less directly by collective obstruction of cost containment strategies of purchasers.  These

higher costs would fall on consumers, employers – both public and private –  who purchase

pharmaceuticals and other products on behalf of their employees, and government assistance

programs.

In addition, although the stated purpose of H.R. 971 is “[to] ensure and foster continued

patient safety and quality of care,” the Commission believes that the proposed exemption would

not further these goals.  Indeed, antitrust immunity not only would grant competing sellers a

powerful weapon to obstruct innovative arrangements for the delivery and financing of

pharmaceuticals, but also would dull competitive pressures that drive pharmacies to improve

quality and efficiency in order to compete more effectively.  Moreover, nothing in the bill

requires that the collective bargaining it authorizes be directed at improving patient safety or

quality, rather than merely increasing pharmacies’ revenues from payers.

Health care markets are complex and dynamic, and pharmacy is no exception.  The

Commission is mindful of the challenges and economic pressures faced by small pharmacies,

brought on by changes in the health care sector.  Caring pharmacists across the nation work with

dedication to serve the needs of patients, and we do not question the sincerity of those raising
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concerns about the quality of patient care.  But the solution to the concerns raised by pharmacies

is not to give them immunity from the antitrust rules that guide our economy.  If Congress

concludes that the difficulties facing small pharmacies require a legislative solution, then one

tailored to the specific problem is called for, not a sweeping antitrust exemption that may bring

with it greater harm. 

I. FTC Experience with Prescription Drug Competition

Competition in prescription drug markets occurs in the context of a complex web of

relationships among physicians, patients, drug manufacturers, wholesalers, retail pharmacies, and

various entities involved in pharmaceutical benefit programs, such as health insurers and health

plans sponsored by employers, unions, and others.  In addition, health plans often rely on

pharmacy benefit managers (known in the industry as “PBMs”), which developed in response to

the desire of purchasers to manage the cost and quality of the drug benefits provided to plan

members.

The Commission’s analysis of H.R. 971 is informed by a broad range of law enforcement

activity, research, and regulatory analysis that it has undertaken as it seeks to protect competition

and consumers in the pharmaceutical sector.  The FTC has conducted numerous law enforcement
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investigations, some resulting in challenges, involving drug manufacturers,7 wholesalers,8 and

retailers.9  In addition, Commission staff have done empirical studies and economic analyses of

the pharmaceutical industry10 and have analyzed competitive issues raised by proposed state and

federal regulations affecting the industry.11  Competition in the pharmaceutical sector was one of

the subjects addressed in a series of joint FTC/Department of Justice hearings in 2003, and in an
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ensuing report on health care competition law and policy issued by the agencies in 2004.12  In

2005, the Commission reported the findings of an in-depth empirical study of PBM ownership of

mail order pharmacies,13 and the staff is currently conducting a study regarding the competitive

effects of  branded drug firms’ use of “authorized generics.”14

II. The Proposed Exemption

H.R. 971 would grant “independent pharmacies” broad antitrust immunity to band 

together and negotiate collectively with health plans.15  Under the proposed law, groups of

independent pharmacies would be treated like a bargaining unit of a labor union operating

pursuant to federal labor laws.  As we discuss below, this proposed exemption from the antitrust

laws, like previous proposed antitrust exemptions, would permit price fixing, coercive boycotts,

and other anti-competitive conduct likely to result in significant harm to consumers.  Otherwise

competing pharmacies could agree on the prices and other terms they would accept from health

plans, and collectively refuse to deal with plans that did not accede to their contract demands.16
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Antitrust law condemns such conduct because it harms competition and consumers – raising

prices for health care services and health care insurance coverage, and reducing consumers’

choices.  Public and private programs that purchase or pay for pharmaceuticals for consumers are

likely to have to pay more as a result of the anti-competitive conduct the bill would authorize,

and those higher costs, in turn, could increase the costs or lessen the scope or availability of such

programs for consumers. 

H.R. 971 is modeled on a previous antitrust exemption bill that passed the House in 2000

and covered all health care professionals, including pharmacists.  The Commission opposed that

bill, as did the Department of Justice, the Antitrust Section of the American Bar Association,

health care economists, employers, health plans, consumer groups, and even some health care

providers.  They did so on the grounds that the exemption would cause substantial harm to

consumers, raising prices without any certainty of improved quality, and was not necessary to

protect legitimate, pro-competitive cooperative arrangements.  While H.R. 971 is limited to a

single class of health care providers, it raises the same fundamental issues as the previous

exemption bill.   Moreover, if enacted, it would invite other health care providers to seek similar

antitrust immunity. 

Although styled as a labor exemption, the antitrust immunity that H.R. 971 would confer

bears no relation to federal labor policy.  The labor exemption is limited to the
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employer-employee context; it does not protect combinations of independent business people.17

H.R. 971, however, would override the distinction Congress drew in the labor laws between

employees and independent contractors.  Unlike the labor law system, H.R. 971 also lacks the

exclusions from protected negotiations for subjects unrelated to the intended purpose of those

laws, as well as the oversight of the process by the National Labor Relations Board.

Moreover, the creation of a labor exemption for pharmacies is offered as a way to remedy

matters that collective bargaining was never intended to address.  The stated goal of H.R. 971 is

to promote the safety and quality of patient care.  The labor exemption, however, was not created

to solve issues regarding the ultimate safety or quality of products or services that consumers

receive.  Collective bargaining rights are designed to raise the incomes and improve the working

conditions of union members.  The law protects, for example, the United Auto Workers’ right to

bargain for higher wages and better working conditions, but we do not rely on the UAW to

bargain for safer, more reliable, or more fuel-efficient cars.  Congress has addressed those types

of concerns in other ways, as well as relying on competition in the market among automobile

manufacturers to encourage product improvements.  Patient care issues in the delivery of

pharmacy services deserve serious consideration, but a labor exemption is ill-suited to the task.
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In sum, H.R. 971 is designed to confer the labor exemption on parties whose situations

are vastly different from those eligible for the exemption under long-standing and

well-established principles of labor law.  Instead, it would merely grant private businesses a

broad immunity to present a "united front" when negotiating price and other terms of dealing

with health plans, without any efficiency benefits for consumers or any regulatory oversight to

safeguard the public interest.

III. The Exemption’s Likely Effects

The proposed exemption can be expected to increase health care costs.  There should be

little dispute that the collective negotiations authorized by H.R. 971 likely would result in health

plans’ paying more to pharmacies – indeed that has been the intended and actual effect of such

conduct in the cases involving collective negotiation by competing pharmacies that the

Commission previously has brought. 

The Commission’s experience indicates that the conduct that the proposed exemption

would allow could impose significant costs on consumers, private and governmental purchasers,

and taxpayers, who ultimately foot the bill for government-sponsored health care programs.  Past

antitrust challenges to collective negotiations by health care professionals show that groups have

often sought fee increases of  20 percent or more.18  For example, in 1998, an association of

approximately 125 pharmacies in northern Puerto Rico settled FTC charges that the association
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fixed prices and other terms of dealing with third-party payers, and threatened to withhold

services from Puerto Rico’s program to provide health care services for indigent patients.19

According to the complaint, the association demanded a 22 percent increase in fees, threatened

that its members would collectively refuse to participate in the indigent care program unless its

demands were met, and thereby succeeded in securing the higher prices it sought.  In another

action in which the target of pharmacy collective price negotiations was a state program to assist

the poor, the Commission charged that institutional pharmacies serving Medicaid patients in

Oregon long-term care facilities agreed on the prices they would accept from the Oregon State

Health Plan and negotiated collectively to raise reimbursement rates.20

Government-sponsored employee health benefit plans also have been victims of

pharmacy boycotts.  For example, in 1989 the Commission sued pharmacies in New York for

conspiring to boycott the New York State Employees Prescription Plan to force an increase in

reimbursement rates.21   An administrative law judge found that the collective fee demands of the

pharmacists cost the State of New York an estimated $7 million.22  Other FTC actions challenged

similar boycotts by pharmacies to obtain higher fees from government employee health plans,
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including the Baltimore City employees’ prescription-drug plan,23 and a prescription drug

program offered through a Colorado state health plan covering both union and salaried

employees and retirees.24  H.R. 971 would permit privately-held pharmacies to pursue this type of

conduct without fear of antitrust challenge, and therefore likely would encourage pharmacies to

engage in such actions.

Absent a sufficient number of alternative providers acceptable to the health plan and its

consumer members, a health plan will have no choice but to accede to such fee demands, or it

will not have a marketable pharmacy network to offer.  Most PBMs, for example, contract with

90 percent of the retail pharmacies in the region they serve.25  At the same time, the ability to

exclude certain pharmacies from a network can foster both more competitive bargaining and

certain economies of scale for businesses that are included in a network.26  Moreover, payers may

seek to limit the number of pharmacies with which they contract not only to induce more

aggressive price competition among pharmacies, but also because their administrative costs

might be lower for a limited-panel program than for one requiring the payer to deal with, and
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make payments to, all of the pharmacies doing business in a program’s service area.27  Collective

bargaining can undercut such competitive efficiencies.  To the extent that public payers or the

private market demand a certain number and distribution of pharmacies, a health plan or PBM

must accede to higher collective fee demands or it will not have a pharmacy network to offer.28

At the end of the day, unless a health plan can assemble a network of pharmacies willing to

contract with the plan, and attractive to consumers and employers, the plan will have nothing to

sell in the marketplace. 

Increases in unit prices paid to pharmacies are not the only reason that drug costs may

increase.  The exemption would also permit boycotts by pharmacies to obstruct purchaser cost

containment strategies.  For example, PBMs typically use formularies to create price competition

among drug manufacturers, and many use financial incentives to encourage patients with chronic

conditions who require repeated refills of their medications to use lower cost mail order

pharmacies.  Such cost control programs have been shown to yield significant savings.29   If some
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of the cost saving strategies used by health plans to control costs for prescription drugs are

curtailed as a result of the collective bargaining the bill would authorize – and some are

extremely unpopular with independent pharmacies – these already sizable and rapidly increasing

expenditures can be expected to increase significantly.  Drug expenditures in the United States in

2005 were roughly $200 billion, which represented about ten percent of total health care

spending.30  Impeding cost control strategies could significantly increase the continued growth of

these expenditures.31

What may be uncertain about the exemption’s effect is the magnitude of the increase in

drug costs, which may be different in different geographic areas depending on market conditions,

as well as the degree to which such increased costs would be passed on to consumers and others

who pay for prescription drugs.  Although it is sometimes suggested that any fee increases

imposed on health plans would not be passed on to consumers, but would simply reduce health

plan profits, economic theory teaches that a significant industry-wide increase in input costs can
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be expected to raise the price of the final product.32  And, as noted above, past enforcement

actions provide numerous examples in which health care professionals’ collective demands for

higher fees resulted in higher costs to government purchasers.

As a major purchaser of prescription drugs, the federal government could bear significant

additional costs from conduct the bill would authorize.  Although the bill contains an exclusion

for certain federal programs from the bill, such as the State Children’s Health Insurance Program

(SCHIP), and the Federal Employees Health Benefits Program (FEHBP), it expressly includes

the Medicare program.  Moreover, the Congressional Budget Office evaluation of the 2000 bill to

immunize collective bargaining by health care professionals determined that, despite carve-outs

of certain federal programs, the legislation would nonetheless significantly increase direct

spending for those programs because:  (1) private plans administer government benefit programs

and often do not separate private and federal programs in their provider contracts; (2) higher

private compensation rates would increase the market price for services, which could affect the

rates that plans serving federal programs would have to pay in order to secure providers; and 
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(3) negotiated relaxation of utilization controls would likely raise community standards for use of

certain services, which plans serving federal programs would be pressured to meet.33

State and local governments could incur higher costs as well, both in drug benefits for

their employees and in public assistance programs.  As noted above, such plans have been the

victims of coercive boycotts in the past.  Absent antitrust enforcement, they are likely to face

them again.

Finally, making prescription drug coverage more costly means some individuals may

have to do without needed drugs.  Fewer employers may offer health plans incorporating

prescription drug coverage and some presently covered individuals may have to forgo certain

prescription purchases.  In those cases, patients would suffer and there could be increased use of

hospital emergency rooms, further increasing overall costs for health care and exacerbating

pressures on hospital emergency rooms and public assistance programs. 

IV. No Compelling Need Has Been Shown for the Exemption

The fundamental premise of those who seek antitrust immunity for collective negotiations

by pharmacies is that health plans, and pharmacy benefits managers in particular, have superior

bargaining power when contracting with independent pharmacies.  An antitrust exemption, it is

said by some, will “level the playing field” by enabling pharmacies to exercise countervailing

power.  According to proponents, allowing pharmacies to exercise leverage to obtain more

favorable contracts will help ensure the survival of small pharmacies, and thereby promote high

quality and accessible health care.  This type of rationale just as easily could be applied to justify
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special treatment for a host of situations and participants throughout our economy, both within

and outside the health care sector.

To begin with, much joint conduct by health care providers can benefit consumers, create

efficiencies, and be pro-competitive, without running afoul of the antitrust laws.  For example,

joint ventures among pharmacists to provide medication counseling and disease management

programs for patients with chronic illnesses such as asthma, diabetes, and heart disease have the

potential to improve care and reduce overall costs.  Commission staff has issued advisory

opinions to groups of pharmacies that planned to develop such programs and jointly negotiate the

fees for such services with third-party payers, finding that the antitrust laws presented no barrier

to their proposed arrangements.34  Similarly, independent pharmacies often participate in joint

purchasing groups that allow them to lower costs and compete more effectively.35  However, the

proposed exemption would blunt incentives for pharmacies to undertake such lawful,



36 Or “oligopsony,” when it results from the combination of more than one buyer.

37 See Statement of the Federal Trade Commission, In the Matter of Caremark Rx,
Inc./AdvancePCS, File No. 031 0239 (Feb, 11, 2004).
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pro-competitive, but perhaps less easy, collaborations in order to improve service and compete

more effectively in the marketplace.  Moreover, the bill would not guarantee that the benefits to

pharmacies of such collective action would be used to help “ensure and foster continued patient

safety and quality of care,” the bill’s stated purpose.

Antitrust law, and the enforcement agencies, recognize the risks of undue power on the

part of buyers.  Excessive buying power, known as "monopsony,"36 enables buyers to depress

prices below competitive levels.  In response, sellers may reduce sales or stop selling altogether,

ultimately leading to higher consumer prices, lower quality, or substitution of less efficient

alternative products.  It is important, however, to distinguish between this type of buyer power,

which can harm competition and consumers, and disparities in bargaining power, which are

common throughout the economy and can result in lower input costs and lower prices for

consumers.

The FTC is mindful of the potential harm from aggregations of market power by

purchasers in the health care sector.  In 2004, the FTC conducted a thorough investigation of

Caremark Rx’s acquisition of Advance PCS, two large national PBM firms.  As part of its

analysis, the agency carefully considered whether the proposed acquisition would be likely to

create monopsony power with regard to PBM negotiations with retail pharmacies and ultimately

determined it would not.37  For its part, under the clearance arrangement between the two

enforcement agencies, the Department of Justice has investigated various mergers of health plans



38 See, e,g., United States v. United Health Group, Inc., and Pacificare Health
Systems, Inc., 2006 U.S. Dist. Lexis 45938 (D.D.C. 2006), available at
http://www.usdoj.gov/atr/cases/unitedhealth.htm; United States v. Aetna, Inc, and The Prudential
Insurance Company of America, 1999 U.S. Dist. Lexis 19691 (D. Tex. 1999), available at 
http://www.usdoj.gov/atr/cases/indx142.htm.

39 Group Life and Health Insurance Co. v. Royal Drug Co., 440 U.S. 205 (1979);
see also Union Labor Life Ins. Co. v. Pireno, 458 U.S. 119 (1982).
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and has taken enforcement action where it found that the transaction was likely to lead to the

exercise of market power in the purchase of physician services.38

It appears that the concerns of retail pharmacies center on inequalities in bargaining

power, rather than actual buyer market power.  But even if there were evidence that health plans

or PBMs were able to exercise such power over pharmacies, the Commission believes that the

solution is not to authorize private competitors to use countervailing power, especially in ways

that are likely to hurt consumers.  Antitrust enforcement is designed to attack market power

problems when and where they arise, and protecting competition in the health care sector remains

a major focus of the Commission.

Proponents of antitrust exemptions in health care sometimes claim that the

McCarran-Ferguson Act gives insurance companies leverage in bargaining with health care

professionals.  This is simply not the case.  Although that Act protects certain types of activities

by insurers (to the extent that such activity is regulated by state law), it has been clear for nearly

thirty years that McCarran-Ferguson provides no antitrust immunity for an insurance company’s

agreements with providers on what they will be paid.39  Collusion among insurers regarding the

terms of such agreements would not be protected from antitrust challenge.



40 See U.S. Department of Justice and the Federal Trade Commission, Statements of
Antitrust Enforcement Policy in Health Care (August 1996) at Statements 4 and 5, 4 Trade Reg.
Rep. (CCH) ¶ 13,153, available at http://www.ftc.gov/reports/hlth3s.pdf.

41 For example, a 2003 FTC  staff advisory opinion explains that the antitrust laws
did not prevent physicians in Dayton, Ohio, from collecting and publicizing information about
Dayton health care market conditions, including information about insurer payments, to educate
the general public about the physicians’ concerns about the reimbursement policies and
procedures of third-party payers in Dayton.  Letter from Jeffrey W. Brennan to Gregory G.
Binford, (February 6, 2003), available at http://www.ftc.gov/bc/adops/030206dayton.shtm.
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Moreover, as for concerns about disparities in bargaining power in pharmacies’

negotiations with health plans or PBMs, it is important to remember that PBMs may help keep

pharmacy benefit programs affordable for consumers.  It also bears emphasis that there are a

variety of lawful ways – short of price fixing and coercive boycotts – that pharmacies can

collectively express their concerns about both price and quality issues relating to managed drug

benefit programs.  In their joint Statements of Antitrust Enforcement Policy in Health Care, the

antitrust agencies have expressly  recognized the potential competitive benefits of joint action by

health care professionals to provide information and views to health plans about such matters.40

Nor does antitrust law prevent pharmacies from engaging in collective advocacy before

legislatures and regulatory bodies, or presenting issues to the media and the public concerning

reimbursement policies and procedures of third-party payers.41

Lawmakers are understandably concerned that some independent pharmacies may be

unable to survive in the current environment, and especially about the prospect that some rural

communities might be left without a local pharmacy.  But these concerns do not justify a broad

antitrust exemption that would apply to diverse businesses in markets throughout the country. 

“Independent pharmacies” under H.R. 971 include not just rural pharmacies, but urban and
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suburban ones, and not just single-store entities but multi-store chains, pharmacy franchises, and

privately-owned supermarket pharmacies.  To the extent that certain local concerns may warrant

attention, targeted efforts to address particular issues in the distribution of pharmaceuticals and

pharmacy services (perhaps looking to strategies used for medically under-served areas) may be a

better way to address problems of access to prescription drugs, while avoiding the concerns that

are raised by an antitrust exemption.

V.  Conclusion

Antitrust enforcement in the health care sector has helped ensure that new and potentially

more efficient ways of delivering and financing health care services can arise and compete in the

market for acceptance by consumers.  Although health care markets have changed dramatically

over time, and continue to evolve, collective action by health care providers to obstruct new

models for providing or paying for care, or to interfere with cost-conscious purchasing, remains a

significant threat to consumers.  The public is looking to policymakers to address widespread

concerns about our health care system:  high costs, uneven quality, and a large and increasing

number of people who are uninsured.   Giving health care providers – whether pharmacies,

physicians, or others – a license to engage in price fixing and boycotts in order to extract higher

payments from third-party payers would be a costly step backward, not forward, on the path to a

better health care system.


