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I. Introduction
The Federal Trade Commission ("Commission" or "FTC") is pleased to have this
opportunity to testify before the Committee concerning mergers and acquisitions in
financial services industries.(1) Mergers of firms engaged in some aspect of financial
services are increasing, caused in large part by the erosion of traditional barriers that
separate industries that provide financial services. As a result, there is an accelerating
transformation of financial services markets and the growth of product-based competition
(e.g., several types of firms offering similar financial products), rather than competition
within traditional industry segments (e.g., banking and insurance). Indeed, H.R. 10, as
passed by the House of Representatives, would eliminate regulatory barriers and allow
federal regulators to engage in product-based rather than industry-based regulation.
One of the implications of product-based competition is that, while there is a trend
toward greater consolidation within the traditional financial services industry, there has
been growth in the number of firms outside that industry that provide financial services
and products. Opening up markets to new firms has the potential to result in increased
competition, but it may also lead to competitive scenarios that are unfamiliar to
traditional regulators. It is here that the Commission can provide significant assistance to
the deregulatory effort. The Commission has a long history of examining product-based
competition and ensuring that consumers are protected in the purchase of all products.
Competition in the banking and financial services industries is vital to the stability and
growth of the American economy. Accordingly, any change in regulatory policy should
be carefully considered, not only in light of safety and soundness, but also with regard to

competition and consumer protection.
II. Background on the FTC
The Commission welcomes the opportunity to provide its perspective on how the
evolution of these markets will affect consumers and the need for government
enforcement in the areas of competition and consumer protection. The FTC is the sole
general jurisdiction federal agency committed to both competition and consumer
protection law enforcement.
In this testimony, we first discuss some important competition and consumer protection
issues in financial services, followed by a discussion of how increased deregulation will
affect the need for government enforcement with respect to both consumer protection and
competition. Finally, we comment on the provisions of H.R. 10 which clarify the FTC's
jurisdiction. We believe this clarification is important to assure that consumers receive
the full benefits of the efforts to deregulate these markets.
As the financial services environment changes, there will be heightened need for vigilant
review and enforcement by the FTC of both the antitrust and consumer protection laws.
While the Federal Trade Commission Act does not apply directly to banks or savings and
loan institutions,(2) today's financial services transactions most often involve new
combinations of holding companies (bank or otherwise), nonbank companies, or nonbank
subsidiaries. In such cases, the Commission has previously played an important role in
eliminating unlawful restrictions on competition and in protecting consumers from fraud
and deceptive practices in financial services industries. The Commission enforces the
Clayton Act and the FTC Act against anticompetitive conduct, both merger and
nonmerger. Furthermore, the Commission's Credit Practices Division is almost
exclusively devoted to policing unlawful credit practices in the financial services
industry. It also enforces a number of federal statutes relating to consumer credit
practices of nonbank financial service providers. Finally, the Commission assists the
banking agencies in developing consumer protection regulations and addresses issues
related to electronic commerce.
III. Competition and Consumer Protection in the Financial Services Industry
The Commission believes that consumer protection and competition enforcement should
work together to help ensure that consumers receive the benefits of effectively
functioning markets. In the financial services area -- as in all other areas -- consumers are
best served when they are able to make free choices in a free market. There are two
functional requirements for a market to be free -- that competitors be able to provide a
range of options for consumers, and that consumers have the ability to make informed
decisions from among those options.
Those two ingredients of a free market define the roles of the Commission's competition
and consumer protection functions. The antitrust laws protect the range of options in the
market, barring firms from engaging in illegal price fixing, restricting entry, or otherwise

limiting the choices available to consumers. The credit statutes enforced by the
Commission, as well as Section 5 of the FTC Act, protect consumers' ability to select
among those options, so that their choice is not distorted by deception or by incomplete
or inaccurate information. Both sets of laws will play a vital role in the financial services
industry.
As in many other markets, there has been a tremendous increase in mergers, acquisitions
and strategic alliances in the financial services industry. Although in the past, bank to
bank acquisitions were common,(3) a vast number of recent acquisitions and alliances in
the financial services market involve holding companies or nonbank firms, including
nonbank affiliates of banks.(4) One recent example of FTC merger enforcement in the
financial services industry was the Commission's 1995 challenge to First Data Corp.'s
acquisition of First Financial Management Corp., which would have combined the only
two competitors in the consumer money wire transfer market, Western Union and
MoneyGram.(5) This case was significant because it involved important product-based
analysis of a financial services product. Millions of consumers use wire transfers, often in
emergency situations, such as when a person loses a wallet or when a traveler runs out of
money. They are also extensively used by consumers without banking relationships, who
constitute about 20-25 percent of the total population. By requiring divestiture of
MoneyGram, the Commission's enforcement action prohibited First Data from creating a
monopoly in this market. We estimate that our enforcement action saved consumers $15
million to $30 million per year.(6)
Similarly, in the consumer protection area, the FTC has played a significant role in
enforcement in the financial services market. Indeed, in the credit area alone, the Bureau
of Consumer Protection enforces twelve federal credit laws that cover almost every
aspect of consumer credit.(7) Under these statutes, the FTC engages in enforcement efforts
that include, but are not limited to, preventing discrimination in credit, abusive debt
collection tactics, inaccurate data reporting to credit reporting bureaus, failure to provide
credit information disclosures, and deception and unfair practices in consumer credit
transactions.
The Commission has extensive experience in addressing consumer protection issues that
arise in the financial services industry. This experience is invaluable in considering
financial industry consolidation and market realignment to reflect product-based
competition. For instance, in 1992, Citicorp Credit Services, Inc., a subsidiary of
Citicorp, agreed to settle charges that it aided and abetted a merchant engaged in unfair
and deceptive activities.(8) In 1993, the Shawmut Mortgage Company, an affiliate of
Shawmut Bank Connecticut, N.A., and Shawmut Bank, agreed to pay almost one million
dollars in consumer redress to settle allegations that it had discriminated based on race
and national origin in mortgage lending.(9) In 1996, the J.C. Penney Company entered
into a consent decree and paid a civil penalty to resolve allegations that the company
failed to provide required notices of adverse actions to credit applicants.(10) In 1998, in
conjunction with the law enforcement efforts of several state attorneys general, the
Commission finalized a settlement agreement with Sears, Roebuck and Company, which
safeguards $100 million in consumer redress based on allegations that the company

engaged in unfair and deceptive practices in its collection of credit card debts after the
filing of consumer bankruptcy.(11)
In addition to these enforcement actions, the FTC provides consultation to Congress and
to the federal banking agencies about consumer protection issues involving financial
services. For example, the Commission has recently reported to or testified in Congress
regarding the Fair Credit Reporting Act, the Fair Debt Collection Practices Act, and
electronic commerce. In addition, the Commission periodically provides comments to the
Federal Reserve Board regarding the Fair Credit Reporting Act, and the implementing
regulations for the Truth in Lending Act, the Consumer Leasing Act, the Electronic
Funds Transfer Act, and the Equal Credit Opportunity Act.(12)
IV. The Evolving Financial Services Industry
As the financial services industry joins other industries in which competition has replaced
extensive regulation due to technological changes and improved understanding of
markets, it is important that deregulation should be accompanied by effective antitrust
and consumer protection law enforcement, to prevent the anticompetitive accumulation
and abuse of private market power and to prevent fraud or deceptive practices.(13)
A. Rethinking How We View Financial Services
Where regulatory barriers are eliminated, competition has the potential to benefit
consumers through lower prices, more efficient allocation of resources, and greater
innovation. However, these potential savings and innovations will not appear
automatically once regulation is reduced. Ensuring the benefits of competition requires
vigilant enforcement of antitrust and consumer protection laws with a focus on the
products and financial services delivered to consumers -- particularly where banks are
permitted to join firms in other markets and industries. As the federal banking agencies
have relaxed regulations on nonbank activities by banks and their affiliates, for example,
banks have acquired securities firms and formed joint ventures with nonbanks. The
proposed merger between Citicorp and the Travelers Group brings together a bank
holding company and an insurance and securities company. Joint ventures have been
created between banks and nonbanks to provide new products in emerging markets of
electronic commerce. If some form of financial reorganization legislation is enacted,
firms that include both banks and other entities will proliferate. While many mergers and
joint ventures represent a sound response to such deregulation, others may be likely to
preserve or create anticompetitive power. Accordingly, enforcers must undertake careful
and sophisticated analyses to ensure that consumer benefits will not be dissipated by the
accumulation of private market power or markets that fail to provide adequate consumer
protection.
B. Effective Enforcement of Competition Policies
The antitrust laws were designed by Congress to apply to all industries. However, when
the FTC Act was enacted in 1914, Congress excluded banks from FTC jurisdiction,

apparently because they already were extensively regulated.(14) In banking, jurisdiction
over competition issues, including mergers, was given to the federal bank regulatory
agencies.(15) Competitive review by specialized regulatory agencies may be efficient
when the regulatory structure as a whole limits mergers to intraindustry consolidations. In
the new environment, however, the antitrust agencies should conduct the appropriate
antitrust review.
As one of the two federal agencies responsible for merger enforcement, the FTC has a
broad base of experience related to the antitrust analysis of mergers generally. Especially
in a period of rapid consolidation and market expansion, it is important that the
Commission consider several principles of merger enforcement that apply across all
industries.
Effective merger enforcement is necessary to preserve the procompetitive effects of
deregulation. In several cases in recent years, the Antitrust Division or the FTC
challenged a proposed merger or acquisition to ensure that the competitive benefits of
regulatory reform were not frustrated. For example, shortly after the substantially
deregulatory Telecommunications Act of 1996 was enacted, the Commission challenged
the acquisition of Turner Broadcasting by Time Warner, alleging that the merger would
restrict other distributors' access to video programming, as well as program producers'
access to distribution outlets.(16) The Commission entered a settlement with Time Warner
to preserve the opportunity for telephone companies to compete against cable television
companies, for cable companies to compete against telephone companies, and for
wireless communications companies to compete against both telephone and cable
companies -- all objectives of the Telecommunications Act.
As cross-industry expansion occurs, antitrust enforcers should protect against the loss of
potential competition. When regulations limited the scope of activity of financial services
firms, practically all mergers were horizontal, i.e., between existing competitors.
However, recent regulatory changes enable firms to expand their products and services
across traditional industry lines so that, for example, bank holding companies may own
insurance or securities companies. We have already begun to see proposed mergers
among firms engaged in banking, securities, and insurance. When these acquisitions
occur, it is important to consider whether potential competition is eliminated. The FTC
has expertise in this issue and has challenged several mergers because of the loss of
potential competition. For example, competition in the delivery of natural gas has been
substantially deregulated. In one recent case involving Questar and Kern River, two
western natural gas pipelines, the Commission blocked an acquisition by the only
transporter of natural gas into Salt Lake City of a 50 percent interest in the only potential
competitive pipeline.(17) The acquisition would have eliminated potential competition
from a new entrant in the natural gas transportation market.
Merger analysis should focus on whether any group of consumers may be subject to the
exercise of market power. When there is a significant trend toward consolidation and the
size of mergers increases, the immediate focus of attention may be at a macro level. Such
a focus, however, may miss important competitive problems. In merger analysis we look

to determine if there is any group of consumers who may end up paying higher prices as
a result of the merger. This focus on competitive harm derives directly from Section 7 of
the Clayton Act, which prohibits anticompetitive mergers "in any line of commerce," and
it allows otherwise procompetitive mergers to proceed once their anticompetitive aspects
have been addressed. For instance, in the FTC's First Data case, one could have argued
that many consumers had other alternatives to wire transfers, such as credit or ATM
cards. However, our investigation found that for those consumers without banking
relationships, who were significant users of these services, credit or ATM cards were not
a viable alternative.
Competitive problems can exist in markets even where prices are falling. In new or
expanding markets, prices often decrease. When firms in those markets merge, they may
claim that antitrust scrutiny is unnecessary because prices are falling. Although such
mergers typically do not raise competitive concerns, that does not suggest that antitrust
scrutiny is unnecessary. In our challenge to the Staples-Office Depot merger last year, the
defendants made that argument without success. In enjoining the merger, the court held
that, although prices had decreased over time, eliminating competition between Office
Depot and Staples would slow that trend, which would result in a price increase to
consumers. Consumers deserve the benefit of all economic and competitive forces that
are moving in the direction of lower prices and higher quality goods, and competition
enforcement can insure that they get these benefits.
Where enforcement action is necessary, settlements should restore the competition that
existed before the merger. Our obligation as antitrust enforcers is not only to bring cases
but also to ensure that, where settlement is appropriate, sufficient assets are divested to
restore competition to the premerger level. Over the past three years, the Commission has
given renewed attention to assuring that divestitures required by our consent agreements
effectively restored competition. The Commission implemented a number of reforms to
improve the divestiture process. These changes include imposing shorter divestiture
periods, identifying up-front buyers, requiring broader asset divestiture packages,
appointing interim trustees, and imposing "crown jewel" provisions.(18) The Commission
now insists that divestitures be accomplished in a shorter time so that competition is
restored more quickly and it is less likely that assets will deteriorate in the interim. These
reforms have begun to show progress in the divestiture process: the average time to
divestiture has fallen by more than a third. Currently, many consent agreements have upfront buyers.
The Bureau of Competition is also engaged in a long-term review of past divestitures to
determine whether they are effective in restoring competition. Based on the interim
results of that review, we are trying to improve our analysis of how to structure effective
consent agreements. Designing divestitures in retail markets can be particularly difficult.
It is often critical to require a divestiture of a sufficient set of retail locations to a single
buyer. Divestiture to a single buyer is often preferable so that a firm can acquire the full
range of distributional and advertising efficiencies.

C. The Importance of Consumer Protection Law Enforcement
Expanding markets, deregulating markets, and markets undergoing rapid technological
change attract those who prey on the vulnerable. Consumer protection plays an important
role in the development of these markets, especially in financial service markets, where
safety and security are crucial to consumers.
One example of how the Commission has addressed the challenges of an evolving
environment for financial services is in the area of subprime lending. Subprime loans, the
extension of credit to higher-risk borrowers, have typically been made by nonbank
lenders and are increasingly being made by large corporations that operate nationwide.
Although subprime lenders provide loans to consumers who previously have been
underserved by banks and other creditors, questions are increasingly being raised about
the abusive practices that are reportedly occurring in the industry and about the effects of
these practices on the most vulnerable consumers. These abusive lending practices often
involve lower-income, elderly, and minority borrowers who may not have easy access to
competing sources of credit. The effects of this type of "predatory lending" are severe -consumers can lose their homes and all the equity that they have spent years building.
The Commission has begun to address reported abuses in the subprime home equity
market. In recent testimony before the Senate Select Committee on Aging,(19) the
Commission outlined its approach consisting of individual law enforcement actions,(20)
coordinated enforcement with states,(21) and consumer education.(22)
Another consumer protection concern relates to the privacy of consumers' commercial
transactions. Over the last several years, the Commission has been particularly active on
privacy issues and has held workshops, convened public meetings, conducted studies,
issued reports, and testified before Congress regarding privacy issues.(23)
Cross-industry mergers, such as the Citicorp/Travelers Group transaction, may raise
important privacy concerns, in particular over the treatment of consumer information by
affiliated companies. Such mergers may allow detailed and sometimes sensitive
information about consumers, including medical and financial data, to be shared with
relatively few restrictions among newly related corporate entities.(24) Consumers might
not anticipate that providing information to one entity for insurance underwriting
purposes, for example, might later be used for different purposes by a financial institution
that is or becomes an affiliate. The Commission is examining a number of issues relating
to consumer privacy issues and tomorrow will present Congress with a report and
recommendations.(25)
V. The Importance of FTC Jurisdiction
As set forth above, the Commission will continue to protect consumers and competition
as restrictions applicable to the financial services industries are reduced. We believe the
clarification in H.R. 10 will provide greater comfort to consumers as the financial
services industry undergoes rapid transformation. As banks or their affiliates are
authorized to enter nonbanking arenas in which both competition and consumers have

traditionally been protected by the FTC, it is important that the Commission's ability to
continue to protect competition and consumers in these nonbank businesses not be
restricted. If market forces are to succeed in delivering the benefits of competition and
nondeceptive information for consumers, the FTC must continue to bring its expertise to
bear in markets in which it is now active. H.R. 10 clarifies the FTC's jurisdiction to
ensure that the Commission continues to have the ability to enforce the competition and
consumer protection laws with respect to nonbank companies.(26)
VI. Conclusion
As the financial services industry undergoes great change, it is important that consumers
share in the benefits of consolidation. Technological innovations in electronic commerce,
along with service innovations that combine banking, securities, and insurance elements
have increased the potential for competition among industries that were once rigidly
separated. Many of the legal and regulatory structures erected over the last fifty years are
being streamlined or removed. These changes have the potential to increase consumer
welfare far into the future.
Our competition enforcement action in First Data and our consumer protection
enforcement action in Capital City Mortgage reflect important parallels. The markets in
both of these cases were developed by nonbank financial service providers and serve the
increasingly expanding population of consumers without banking relationships. Although
the general expansion of the financial services industry may suggest more competition
and choices for the majority of consumers, there are still a large number of underserved
consumers who may not receive the benefits of this expansion. These consumers may
have very limited choices in the market and may be particularly vulnerable to the exercise
of market power or fraudulent or abusive activities. For these consumers, diligent
enforcement of competition and consumer protection laws is particularly important.
These enforcement actions also suggest the value of lodging both competition and
consumer protection responsibilities in a single agency. Having a single agency address
both issues enables the consumer protection and competition missions to exchange
information with each other and develop a unified approach to rapidly evolving markets.
This enables the FTC to perform the fundamental function of protecting the basic
conditions to effective consumer choice -- options in the marketplace, and an ability to
choose freely and knowledgeably among them.
This potential must be protected and nurtured through, among other policies, strong
antitrust and consumer protection law enforcement. Commission antitrust enforcement
has been effective in the broader financial services market in preventing the
anticompetitive accumulation and abuse of private market power. The Commission has
developed significant expertise in addressing both competition and consumer protection
issues regarding financial services and nonfinancial commercial enterprises. For these
reasons, the Commission believes that it should continue to have all the tools necessary to
fulfill this vital role into the future.
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