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PROCEEDI NGS
FI RST SESSI ON -- AUCTI ONS

MR. CRUZ: (Good norning, everyone. Welconme to
the third and final day of the FTC s public workshop on
possi bl e anticonpetitive efforts to restrict conpetition
over the Internet. M nanme is Ted Cruz. | amthe
Director of the Ofice of Policy Planning here at the
FTC. | amvery glad to see everyone who cane out on this
rainy, drizzly nmorning to join us as we discuss a nunber
of inmportant issues.

We are going to begin this norning with the
Auctions Panel. W have a terrific and distinguished
panel of experts to discuss possible barriers on the
auction industry. And this panel will be noderated by
John Del acourt, who is an attorney in the Ofice of
Policy Planning. John?

MR. DELACOURT: Thanks, Ted. This is the panel
on Internet auctions. This may seem |ike an odd topic
for inclusion in a workshop like this, given that we have
primarily been discussing restraints on e-connerce.

After all, Internet auctions, by nost accounts, have been

one of the great e-comrerce success stories. Gven the

newf ound opportunity to sell seemngly worthless itenms on

the Internet, Anerica's basenents are the cleanest that
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t hey have been in years.

In spite of the rapid growth of Internet
auctions, however, concerns have been raised about the
potential effect of both old and new state regul ati ons.
On the old side of the equation, the concern relates to
| aws that were enacted prior to the advent of the
Internet. Some of these |aws may, unintentionally,

i npose requirenents that have a di sproportionate inpact
on Internet auctioneers.

On the new side of the equation, the concern
relates to laws that are currently being debated and
enacted to address two principal concerns. The first
concern is a perception that there is a need to |level the
pl aying field between Internet auctioneers and their
bri ck-and-nortar counterparts. Sone state regulators, as
wel |l as industry participants, believe that I|nternet
auctioneers are currently receiving a regul atory free
pass. The second concern is a significant consumer
protection interest in preventing Internet auction fraud.

So, hopefully, this nmorning we can have a
productive di scussi on about whether these very different
sets of laws are, in fact, inpeding the growth of
I nternet auctions, and, if so, whether there are |ess
restrictive ways that we can go about achi eving the
i nportant consumer protection objectives underlying them
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Before we begin, | have two additional notes.
One is that we will be taking questions fromthe
audi ence. |If you have a question, please |let an FTC
staff person know. We will be passing out note cards on
whi ch you can wite down your question and have it passed
to the front. |In addition, I will ask each of the
panel i sts, before you begin your remarks, if you could
just preface them by identifying yourself and stating
your organizational affiliation, that would be hel pful to
all of us.

| think it would be easiest to just go from
right to left, so why don't we start with Bob Ham Iton

MR. HAM LTON: Hi, nmy name is Bob Ham Iton, |
am the Executive Director of the North Carolina
Aucti oneer Licensing Board. | have been with the Board a
little over three years. | amalso the President of
NALLOA, which is the National Auctioneers Licensing Law
Officials Association, which is a group of staff and
board nembers across the country that has a nenbership
t hat oversees issues in auctions, auctioning |aw and
t hi ngs of that nature.

The North Carolina Auctioneer Licensing Board
is responsible for the adm nistration and enforcenment of
t he Auctioneer's Law, which establishes specific
st andards of conduct that serve to protect the public.
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It affords a nmeans of redress of grievances to any person
suffering damage by reason of m sconduct relating to
sal es at auction and provides a neans of nonetary
restitution for | oss suffered. Licensing auctioneers and
auction busi nesses by the Board increases public
confidence in the profession by providing a neans of
determining the ability, the general know edge, integrity
and good character of those permtted to practice and a
means of deterring fraudul ent or dishonest dealings and
unet hi cal conduct.

It is the responsibility of the Auctioneer
Li censing Board in North Carolina to assure that the
gqualifications and the activities of those engaged in
auctioneering are in accord with the law and in the best
interest of the public to receive and act upon |license
applications; issue, suspend or revoke |licenses; adopt
rul es and regul ations; and take other such actions as may
be necessary to enforce the provisions of the
Auctioneer's Law.

OQur Board believes that Internet auctions cone
under our |aw, which was witten in 1973. And our |aw
basically defines what an auction is and the
interpretation by our Board is that Internet auctions
come underneath that definition.

We had sone notoriety in 1999 when it becane
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public -- nmore public, |I should say -- what the Board's
interpretation of the |aw was, and we received requests,
both fromthe public and the |egislature, to defer
regul ati on of Internet auctions. And the Board agreed to
do that. And that is where we stand at this tine. That
does not take away anything fromthe Board with respect
to future regulation of Internet auctions, once they get
nore support fromthe legislature and fromthe public.
Thank you.

MR. DELACOURT: Thanks, Bob. Next we will hear
from Tod Cohen.

MR. COHEN: Good norning. M nane is Tod
Cohen. | amthe Associ ate General Counsel for d obal
Public Policy at eBay. Thank you, again, for inviting
eBay to participate in this workshop on the potenti al
negative effects that state regul ations can have on the
| nt er net.

We believe that nuch of this regul ati on does
far less to protect the public than to protect | ocal
conpanies. The net result of these regulations is not to
protect consuners, but to penalize them As a result, we
appl aud the fact that the Federal Trade Conmm ssion is
hol ding this workshop to shine a light on this disturbing
trend.

EBay is the world's first and | argest on-1line
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tradi ng community. Founded in Septenber 1995, eBay has
beconme the nobst popul ar shopping site on the Internet.
EBay brings together nore than 50 mllion buyers and
sellers fromaround the world to facilitate these sal es
of goods and services. Last year al one, eBay users
transacted over $10 billion in sales. Wether selling
t hrough a quasi - bi ddi ng process or fixed price format,
prices on eBay nust be conpetitive, not just wth other
on-line sellers, but with off-line retailers as well.

Simlarly, retailers in the traditional brick-
and-nmortar world can no | onger base their prices nerely
on what the | ocal nmarket dictates. They nust now
consider the price the consunmers will pay on eBay and at
other Internet sites. Such price conpetition is great
for consunmers, but not for the entrenched m ddl eman t hat
came before them

They justify these new state barriers and
existing state barriers with spurious clainms that e-
conmmerce may harm consuners. Far too often, though,
these clainms sinply seek to mask the fact that these
merchants are trying to protect their own turf. State
regul ati ons of auctions is one of the areas that we have
concerns about. We have been approached by nunerous
states to try to regulate us as an aucti oneer or auction
house. Well, eBay is neither. The listings onits sites
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are often referred to as auctions because of the bidding
process for which eBay offers an only on-1line venue.

As a result, sone state regulators, and the
entrenched m ddl enmen with whom they coll aborate, want to
interpret state auction |laws as regul ati ng eBay and ot her
on-1ine market places that involve bidding. Recognizing
that in nost cases these | aws cannot be interpreted that
way, they are also pushing for new laws to hobble their
new I nternet conpetition. Any harmto eBay, our arny of
entrepreneurs and our mllions of customers could be
significant.

One of the nobst inportant areas that we are
concerned about is licensing reginmes. Current state
auction | aws generally require an auctioneer or an
auction house to obtain a license to conduct auctions.
Cbtaining such a license in states with such auction | aws
woul d be cunbersome and very costly. EBay could conply,
but our mllions of individual and small business sellers
certainly could not. Such licensing requirenments coul d
force every on-line seller to obtain state |icenses
bef ore he or she can sell goods on eBay.

Furthernmore, sonme state auction |aws pl ace
remar kably onerous demands on potential auctioneers. For
exanpl e, to obtain an auctioneer license in |Indiana, you
are required to pass an examto prove your auctioneering
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apti tude, but you cannot take the examuntil you have
conpl eted a mandat ory 80- hour course on aucti oneeri ng.
The curriculumincludes classes on bid calling, sale
preparation and mat hematics. These arcane requirenents
do not seemto make much sense for sellers tradi ng goods
and services over the Internet.

In addition, if you applied for a renewal of
your license in Indiana, you nust have taken 12 hours of
continui ng education, including six hours on subjects
li ke Indiana's rules and statutes governing
auctioneering, as well as six hours on topics |ike bid
calling, and nost inportant for Internet sales, public
speaki ng.

Beyond these licensing requirenents, nore
significant potential dangers arise because of
substantive auction |aw provisions. The nost onerous of
t hese common requirenents is the requirenment that the
auctioneer or auction house be responsible for the itens
bei ng auctioned and thus |iable for any
nm srepresentation. Such a requirenent nmay nmake sense as
applied to classic auctioneers or an auction house
because they actually take possession of the goods that
are being sold. They review the condition of the goods;
t hey authenticate the origin of the goods; and they nake
sure the goods are what are being adverti sed.
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Appl ying such a | aw to eBay does not make nuch
sense. We do not take possession of the goods sold on
our site; we do not attenpt to authenticate them and,
nore inportantly, we charge four to five tinmes |less than
what traditional auction houses would charge.

Overall, we have been working with our friends
inlllinois to amend the Illinois Auction Licensing Act
to apply to the business that we do. W are very happy
t hat on August 15th of this year that the governor signed
a bill that did not inpose a strict |icensing
requi renent, but that created a sinple registration
scheme that ensures that individuals will be able to
contact businesses |ike eBay if problens arise, and did
not require individual sellers to obtain |icenses. Thank
you.

MR. DELACOURT: Thanks, Tod. Qur next speaker
is Wnn Arnol d.

MR. ARNOLD: Thank you, John. | am Wnn Arnol d
fromthe New Hanpshire Attorney General's Ofice, and
anong 18 agencies | represent the Auctioneers Board. M
presence here is on behalf of that Board and al so the
Attorney General's O fice, which handl es the consumner
protection enforcenent for the State of New Hanpshire. |
do not speak for the legislature, which has its own
i nvestigation of Internet conmmerce in play now.
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New Hanpshire currently has m ni mal regul ation
of Internet auctions, but it is nmonitoring the situation
to see which direction may be appropriate to go. The
"Live Free or Die" state is particularly sensitive to
i ssues of anticonpetitive regulation of business such as
t hose Tod nenti oned, whether the comerce is conducted
out of brick-and-nortar facilities or via cyberspace.

The New Hanpshire State Constitution provides
in part that free and fair conpetition in the trades and
i ndustries is an inherent and essential right of the
peopl e and should be protected against all nonopolies and
conspiracies which tend to hinder or destroy it. Thus,
regul ati on of any industry in our state has to be
denonstrably necessary to protect the public interest
rather than sinply to protect an industry.

Eyebrows are being raised in New Hanmpshire,
however, over the growi ng instances of consuner fraud in
the Internet auction industry. [In New Hanpshire, with a
popul ation of only 1.2 mllion, conplaints alleging
unet hical Internet auction practices have increased from
a handful a year several years ago to over 20 per nonth
this year and are increasing nonth by nonth.

These conpl aints generally allege that the
product was never delivered or that the quality or
characteristics of the product were not as represented.
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Most of the conplaints involve New Hanpshire consuners
who are aggrieved by sellers residing outside the state.
A substantial nunber of the conplaints allege m sconduct
by sellers who reside in New Hanpshire.

Resource limtations, along with the relative
conpl exity and expense of Internet-rel ated
i nvestigations, have precluded active pursuit of many of
t hese conplaints. The Attorney General's Consuner
Protection Bureau | ooks for repeat offenders or patterns
t hat can be grouped for investigation, and these have
primarily been pursued under the State's Consuner
Protection Act.

The Consumer Protection Bureau al so reviews
auction web sites for msleading or otherw se actionable
content and refers for crimnal prosecution appropriate
cases. There have been two instances so far.

Often it is not discernible fromthe conpl ai nt
or the Web page whether the seller is selling her or his
own property or the property of other persons or
purchasi ng property for resale. Under New Hanpshire | aw,
an auctioneer is defined as soneone who by auction sells
t he property of another person or buys for resale for
conpensation or conm ssion. So, we have an initial
probl em of ascertaining whether sellers would be an
aucti oneer under our | aw.
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The New Hanpshire Auctioneers Board has taken
action against at |east two Internet auctioneers residing
within the state who used auction web sites to sell the
property of others. As a result, the Board has licensed
t hose persons and several other Internet auctioneers.

The Auctioneers Board first becane interested
in regulating Internet auctions in 1999 when various
| i censed auctioneers in the state conpl ai ned agai nst eBay
operating in the state without a license. 1In early 2000,
the Board nmet with representatives of eBay to discuss
their business practices and based on the information at
that time concluded that eBay did not neet the state's
definition of auctioneer.

At that time, there was insufficient evidence
of public need to regulate to justify proceeding with
additional legislation to restrict Internet auctions in
New Hanpshire. |In the mean time, those few Internet
auctioneers based in New Hanpshire that have conme to the
attention of the Board have beconme |icensed. Although
new |l egislation is not currently being considered in New
Hampshire, regulators are discussing how to best address
t he cascadi ng consuner protection issues, whether it be
t hrough licensing, registration or nore vigorous civil
and crimnal |egislation and enforcenent.

Some of these discussions include how to best

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

680
protect New Hanpshire consuners fromthe unethica
practices of out-of-state, as well as in-state,
auctioneers and how best to allocate limted resources to
such a task. The sane professional conduct concerns that
justify licensure of brick-and-nortar auctioneers are
becom ng nore evident in the electronic auction house.
And so far it appears to New Hanpshire regul ators that
there still is a void in effective enforcenent that
together | think we should explore howto fill.

MR. DELACOURT: Thanks, Wnn. QOur next speaker
is Professor Lawence Ausubel.

PROF. AUSUBEL: | am speaking today in two
capacities. First, | ama Professor of Econoni cs at the
Uni versity of Maryland, specializing in gane theory, and
| have witten extensively on the theory and practice of
auctions, as well as holding three patents related to the
auction technol ogy. Second, | am Vice President and
Treasurer of Market Design, Inc., and in that capacity, |
have advi sed sellers in designing and inplementing some
of the Internet auctions to which I will refer, and |
have advi sed bidders in numerous high-stakes
t el ecomruni cati ons aucti ons.

There has recently been a vast increase in the
vol ume of Internet auctions. While public attention has
focused largely on the growth of Internet bazaars such as
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eBay, there has been an equally trenendous rise of |ess
vi si bl e auctions involving such areas as tel ecom
spectrum energy, the environnent and busi ness-to-
busi ness procurenent.

El ectronic bidding gives the auction designer
greater flexibility and control in designing an efficient
process. Electronic bidding vastly reduces the
partici pation costs of bidders and el ectronic bidding
greatly reduces the tangi ble expenses associated with
runni ng an auction. Consequently, the preferred nmedi um
for inmplenenting new auctions today is on the Internet
and, with due respect to auctioneers on the panel, it is
easy to envision a day when on-line auctions will all but
supercede traditional auctions in which buyers bid in
person.

To give you a flavor of the |less visible
auctions, let nme give three exanples. Beginning in July
1994 and through the present, the Federal Conmunications
Comm ssi on has all ocated scarce tel ecom spectrum usi ng
auctions with electronic bidding. In a typical FCC
auction, the U S. is divided into anywhere fromsix to
734 regions, and |licenses covering the respective regions
are auctioned sinmultaneously in a single auction process.

Second, Electricity de France, EDF, the
dom nant power producer in France and the world's |argest
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el ectricity group, began the divestnent of 6,000
megawatts of generation capacity representing
approxi mately 10 percent of France's electricity supply
| ast year. This divestnment of capacity is being
acconmpl i shed by an Internet auction with which I am very
fam |iar because | designed it.

Third, earlier this year, the U K. governnent
initiated a greenhouse gas eni ssions tradi ng schene
intended to facilitate an efficient reduction in
greenhouse gas em ssions. As part of the introduction of
this schene, the government offered incentive paynments to
U. K. conpanies conmtting to greenhouse gas em ssion
reductions and the U K. allocated the incentive paynents
by an Internet auction.

Let me give a few of nmy views about Internet
regulation. First, as regulators consider new
requi renments on Internet auctions, they should be
cogni zant that there are many | ess visible Internet
auctions besides the Internet bazaars such as eBay. The
| ess visible auctions have been operating |largely w thout
any conpl ai nts what soever; yet, they would be extrenely
adversely inpacted by intrusive regulations. Many of the
regul ati ons that | have seen would cover those, as well.

Second, even if regulations are limted to
| nt ernet bazaars, regulators should be cogni zant that
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fraud is only one side of the story relevant to
consuners. | am speaking as an econom st now. Fee
structures are another factor of equal relevance.
Typically, buyer comm ssions and seller comm ssions are
significantly [ower at Internet auctions than at
traditional auction houses and Internet auctioneers apply
conpetitive pressure on the conm ssion |evels of
traditional auction houses.

Thus, regulations requiring licensing of
| nternet auctioneers or otherwise limting them should be
viewed as quite possibly anticonpetitive. The
beneficiaries of such regulations are likely to be not
consunmers but incunmbent traditional auctioneers.

Finally, to the extent that fraud is a problem
on Internet bazaars, attention would be better directed
toward enhanci ng escrow and rel ated services, information
di scl osure, paynment services and things along those |ines
t hat woul d enabl e consunmers to better protect thensel ves.

MR. DELACOURT: Thank you, Professor Ausubel.
Qur next panelist is Larry Theurer.

MR. THEURER: Thank you, and | appreciate the
opportunity to be here. As John nmentioned, | am Larry
Theurer, President of the National Auctioneers
Association. | represent an association of 6,300 nenbers
| ocated in the United States and Canada. As nenbers of
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our profession and our association, we abide by a strict
code of ethics that governs our relationship to our
sellers, bidders and the public.

We are not opposed to Internet auctions. In
fact, many of us, including nyself, regularly utilize the
Internet for selling goods and services. W utilize the
live Internet, right along with live bidding. Live
auctions are tinme |imted sales in which the auctioneer
solicits bids fromthe public on a property and sells to
t he hi ghest bi dder.

Often this process nmay take as little as one
m nute for certain itens, or it may be an hour for
certain types of real estate. However, considerable
preparation time is necessary prior to the auction to
| earn about what is being sold, and to properly and
truthfully represent it to the public. W often have
bi dders on the tel ephone who bid by that method based on
our description. Qur credibility is on the line.

Aucti ons are conducted no differently on the
| nternet than they are by us, other than the medi um bei ng
used. The only difference is that we are being
regul ated. The brick-and-nortar auctioneers abide, as |
stated, by a strict code of ethics, or they abide by
licenses in their respective states. The |ack of
regul ati ons causes consi derabl e fraud anong online
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auction conpani es and individuals, such as not delivering
goods after receiving paynent or failing to represent
goods properly.

| have two itenms right here. One is a business
journal containing a long article noting that online
auctions top the FBI's Internet fraud list. And here is
anot her article about tips to help prevent online auction
fraud. The nunber one conplaint on the Internet Fraud
Conpl ai nt Center is the auction fraud.

As auctioneers that are licensed in various
states, we nmust neet certain requirenents. W nust be at
| east 18 years of age and have a high school diplom or
its equivalent. W nust have attended a course of study
approved by our state |licensing board, passed
exam nation, paid |icensing fees and, of course,
participated in continuing education. W nust also
foll ow standards for accurate and truthful adverti sing,
which is not m sleading to the public.

Li cense | aws do protect the consuner, seller
and bidder. Failure to follow the |icense |aw may nerely
cause an auctioneer to have his license revoked or nay
subject himto fines or other disciplinary action. There
is no regulation for online auctioneers.

It is our belief that online auctioneers shoul d
be licensed in the state in which they reside. This
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woul d i nclude individuals who conduct auctions on
consi gnnent, purchase property for resale, or offer
mer chandi se t hrough online auctions.

Congress passed the Fair Debt and Coll ections
Practice Act in 1978 to protect consuners from
unscrupul ous debt collectors. Authority and enforcenment
powers were given to the Federal Trade Comm ssion. NAA
bel i eves, and suggests, that the Federal Trade Comm ssion
shoul d use all of its existing powers to regulate online
auctions. |If the agency feels it does not have authority
to deal with such abuses, then it should seek |egislation
giving it sufficient power to do so.

MR. DELACOURT: Thank you, Larry. Qur next and
final panelist is Norm W I | oughby.

MR. WLLOUGHBY: | am Norm W | oughby. | am an
Assi stant Deputy Commi ssioner with the Office of Banks
and Real Estate in the State of Illinois. W license and
regul ate auctioneers. In the spring of 1999, in the
I1linois General Assenbly, House Bill 1805 was introduced
to license and regul ate the auction industry in Illinois
for the first time. The Bill was originally witten to
regul ate the conventional practice of auctioneering.

The Bill proceeded out of the House with little
or no debate, and then during the debate in the Senate

Li censed Activity Committee, sonme concern was brought
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about whether or not it would apply to auctions conducted
over the Internet. After the debate in the committee,

t he sponsor placed a floor amendment on the bill that
included in the definition of auction as a |icensed
activity "to sell or |ease property via mail,

t el ecommuni cations or the Internet.”

House Bill 1805 was then passed by the Senate
with concurrence fromthe House and was signed into | aw
effective January 1, 2000. As witten, the Bill did not
contenpl ate the regul ation of Internet auctions. It was
witten with the intention of licensing and regulating a
conventional auctioneer. A conventional auctioneer
normal |y has the opportunity to see and exam ne the
property, to devel op advertising descriptions and | end
advice to the seller and possibly the buyer, as to the
condition and quality of the property being sol d.

We do not believe this scenario is true with
respect to nost Internet auction listing services. Most
| nternet auction listing services sinply provide a
platformor a nmedium for a person to describe and post
their property for sale or |ease although, under the
provi sions of the Illinois statute, it was clear that
ot her activities and services provided by Internet
auction listing services would require their licensure

under our statute. In addition, it was clear that the
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|l egislative intent was to regulate this segnment of the
auction industry.

The Office of Banks and Real Estate, as the
agency responsi ble for regulation of the auction
i ndustry, began discussions with auction industry groups,
the State Attorney General's O fice, the Internet auction
i ndustry and other affected groups concerning the
i npl ementation of this provision of the statute. The
i ssues considered included: protection of consuners,
jurisdiction issues, adm nistrative issues and busi ness
i nterests.

During our discussion, it appeared that the
nost beneficial tool the state could provide to conbat
fraud was a mechanismto identify and | ocate the users of
| nternet auction listing services when all eged fraudul ent
activity had occurred. It becane clear that the
i censing and regul ation provisions in the statute as
witten were at best cunmbersonme, and possi bly burdensone,
if they were to apply to Internet auction listing
servi ces.

OBRE began serious negotiations with menbers of
the Internet auction industry and other groups to anmend
the statute to better nmeet the goals established in our
earlier neetings. Language was drafted and introduced in
the spring of 2002 as House Bill 5803. The Bill noved
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t hrough the |l egislature and was signed into law in
August. We are currently drafting adm nistrative rules
to further clarify the provisions of that anmendnent.

The anmendnment provides for a separate and
di stinct regulatory structure for Internet auction
listing services. The anmendnent provides that if the
buyer, the seller or the property offered on the Internet
Site operated by an Internet auction listing service is
| ocated in Illinois, then the Internet auction |isting
service nust register with OBRE

The registration includes certification by the
| nternet auction listing service that: it is not an agent
for the users, it will gather and retain information on
the users and transactions for a period of two years, it
has a nechanismto receive conplaints and inquiries from
users, it has adopted and inplenmented a policy to suspend
users who defraud consuners and it will provide
information to OBRE and | aw enforcenent on users who may
be subject to investigation for fraud.

The amendnent al so provides grounds for
discipline of a registrant for violating provisions of
the statute. OBRE has the authority to revoke, suspend,
pl ace on probation or adm nistrative supervision any
registrant for a violation, and may issue a civil penalty
of up to $10, 000 per violation.
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OBRE is currently drafting rules and we believe
this regulatory structure to be a common-sense approach
to a very conplex issue. In addition, OBRE believes that
t hi s approach achi eves the best bal ance between the
conpeting interests of preventing fraud and limting the
regul atory burden for business.

MR. DELACOURT: Thanks, Norm Now we will nove
to the question and answer segnent. | would like to
begin with a somewhat basic question. It seens that our
princi pal concern is what sort of regulation, if any,
shoul d be applied to auctioneers. So, mnmy first question
is how should we define "auctioneer.” Should that
definition include Internet platforns? Should it include
sell ers who participate in auctions over the Internet?
And, if it does, does it matter whether the seller is a
pr of essi onal or non-professional? Wuld anyone like to
take a stab at that?

MR. HAM LTON: In our state, an auctioneer is a
person who is in the business of selling goods for other
people. W have exenptions in our |law that allow for
people to actually sell their own goods without a
i cense. Again, our |aw does not dictate whether an
auction is a brick-and-nortar auction or whether an
auction is an Internet auction or whether an auction is a
t el ephone auction or a catalog auction, which before the
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I nternet, telephone and catal og auctions were regul ated
by our state. This Internet issue has to be analyzed in
the same way. What is an "auction?" What is an
"auctioneer?" And, so, the answer is basically that a
person who is in the business of buying and selling, or

t aki ng consi gnments from people, would need to have a

l'icense.

MR. ARNOLD: New Hanpshire has anal yzed the
i ssue the sane way. It does nmke a difference whet her
you are professional or non-professional. There has been

no interest to date in New Hanpshire in inposing

addi tional restrictions on people who are just selling
trinkets fromtheir attic or their cellar. But many of
the conplaints that we are getting involve people who are
in the profession. And it seens that people in the

pr of essi on have a special obligation for fair dealing.
They deal in higher volume and they are subject to the
sane public interest factors that justify the regulation
of auctioneers in general.

And as far as the definition of "auctioneer" is
concerned, as | nmentioned before, we focus on those that
sell the property of other people, or that buy for
resale, and feel that the focus of any national
regul ati on should be the sane.

PROF. AUSUBEL: | guess ny fear would be that I
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haven't heard anything so far in this proceeding that
woul d i ndicate any consuner benefit associated with
requiring Internet auctioneers to register as
auctioneers. | just haven't heard any argunment as to why
consunmers woul d benefit. | nmean, what woul d be the
result if you required Internet auctioneers to register?
You woul d have fewer of them | nmean, eBay, if it were
an enforceable law, it would register. You d have fewer
smal | er ones, so you' d have | ess conpetition for eBay.
You' d al so have | ess conpetition for conventional
auctioneers, but it is not clear to ne how any of the
incidents of auction fraud would in any case be reduced.

And | think the burden is on people who are
advocating nore wi despread registration to first of al
give a tight argunment that there is any benefit at all;
and secondly to argue that whatever benefit there is
woul d not be conpletely swanped by the social loss to
consunmers due to reduced conpetition.

MR. DELACOURT: Norm as the advocate of
registration, do you have any thought on that?

MR, WLLOUGHBY: Well, | think there is a
di stinct difference in what we have done in Illinois as
far as what is being contenplated under existing |aw. |
do not believe that the Internet auction |listing service
registration process is anywhere as cunbersone or
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burdensome as the rest of our Act, as applied to
conventi onal auctioneers.

| wll tell you this -- in Illinois, there was
very little or no concern about whether conventi onal
auctioneers wanted this in the bill. It was absolutely
driven by the legislature in the commttee process to
conbat fraud. And we believe that this mechanismw ||
gi ve OBRE and especially | aw enforcenent the opportunity
to at | east get basic information on these users who may
have comm tted fraud. And I think we have articulated a
di stinct difference between an auctioneer and an I nternet
auction |listing service.

Tod, maybe you can comment on that, because you
were heavily involved in that.

MR. COHEN: At eBay, we are not necessarily
concerned about traditional live auctions. W would just
poi nt out the fact that there are currently 27 states
that do not regulate auctions. So there are only 23
states that we have identified that regul ate auctions and
require licensing. That suggests sonething about the
scope of the underlying problem | would guess that the
auctioneers' association probably is not advocating that
the non-regul ating 27 states add regulation in those 27
states. That is the first part.

The second part is that you need to | ook at

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

694
what is going on. Wat we were happy about when working
with our friends in Illinois was that they | ooked at what
was occurring on the site. What is the functions that an
eBay or any type of "online auction service" or "listing
service" provides that make it different than a
traditional |live auction. And then there are
di stinctions between the two that are fairly significant.

Hi storically, auction regulations were in nost
i nstances intended to protect sellers from unscrupul ous
auctioneers who took the noney of the sellers. So, in an
enor mous nunber of the conplaints that we have | ooked at
a seller is conplaining about the auctioneer taking their
noney and not giving the noney back to the person whose
itemwas |isted.

So, where the auctioneer takes possession of
t he goods -- where you are entrusting a third party -- it
may make sone sense to have some form of regul ation. But
an auction listing service, in nost instances, is no
different than a classified ad systemin which you just
put the itemup for sale. It is a bulletin board in
which there is a way to conmunicate with each other to
post up the itenms. The item never transfers. There is
no bail ee/bailor relationship created between eBay and
our sellers.

MR. ARNOLD: Could | just add that right now I
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do not think anybody really has an answer about how to
best conbat fraud. | think everybody woul d acknow edge
that there is an additional opportunity for fraud with
I nternet sales sinmply because of distance, jurisdictional
i ssues, hiding behind e-mail, and the ability to change
addresses. It is easy to commt fraud and it is easy to
m srepresent, and it is very expensive, difficult and
conplex to enforce right now.

So, | think it is very inportant for different
states and the Federal governnent to have experience.
Different states and the Federal Governnent are acting as
| aboratories right now. Al of us are participating in a
t hought process. And we can see over tinme where the nost
effective, and |l east restrictive, procedures are in
place. It is inmportant that the regul ati ons be the | east
restrictive.

But New Hanpshire is seeing an increase in
fraud. Sonething has to be done about it. | sinply
think it is obvious that fraud itself dimnishes free
conpetition, hinders free conpetition, potentially nore
t han effective regulation woul d.

MR. DELACOURT: Larry, you have a comment ?

MR. THEURER: Thanks to eBay, the auction
i ndustry has been el evated to heights previously unknown.
Through eBay and other things |ike that, people have
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heard what auctions are all about. It has increased the
attendance at our auction. So we are in no way trying to
suppress eBay or any other online auction conpani es that
are out there.

In fact, we have found that many, many nore
people are com ng to our auctions today to buy things and
turn around and put them on eBay. Thus it has increased
the prices of a lot of things that we are selling. And
t hank goodness those people conme and they buy the pots
and pans. W call them precious netals.

You know, auctioneers go way back to the Roman
Empire days, back to the Civil War days. That is how the
word col onel cane about. The col onel sold the spoils of
war following the Civil War. Auctioneers have a high
tradition of representing the goods -- whatever they are
selling -- correctly.

And | think our whole concern is that the fraud
that is going on out there is reflecting negatively on
us, the brick-and-nortar auctioneer. You know, we |ove
eBay. It has hel ped us tremendously. We just need to
figure out a way that we can stop the fraud that is
happeni ng out there which negatively affects us.

MR. COHEN: Can | talk about the fraud for a
moment? My favorite headline of any story that | have
seen since | joined eBay two and a half years ago was a
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report from-- | forget the newspaper -- but it says,
"MI1lions of Successful, Safe Auctions Held Daily."

(Laughter).

MR. COHEN: Of course, it is very easy to find a
headl i ne that says, "Internet Auction Fraud
Skyrocketing.” Now, that is the equivalent of in the
teens, or in the 1910s, a headline that car accidents are
skyrocketing. Well, that is al so because cars were being
used nmuch nore than before. And, so, our concern is
sonewhat that the numbers, which sound relatively high
inreality are not.

And | et me just give you two exanples. In
1999, there were 125 million listings on eBay al one. And
t he Federal Trade Conm ssion said that there were 13,091
i ncidences of fraud reported to the FTC, of which I wll
tell you a significant portion of them were us self-
reporting incidences to the Federal Trade Commi ssi on.

I n 2000, there were 265 mllion |listings on
eBay. So we nore than doubled the number of |istings on
eBay, while at the sanme time there were only 10,872
reported incidences of fraud to the Federal Trade
Comm ssion. So, it is a large nunber, but relatively the
trends are going the right way. What you should see is
t hat as the number of auctions increases or the nunber of
listings increases, the nunmber of fraud clains increases.
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But we have not seen that. And part of that is just the
pure visibility. It is not a particularly good place to
commt fraud. | mean, when you are out in the open, you
are out in the open. So, we just wanted to make sure

that that nunmber out there are viewed in the appropriate

cont ext .

MR. DELACOURT: Bob, | thought you had a
conment ?

MR. HAM LTON: Yes, | wanted to comment on a
couple of the remarks that Tod just nade. | agree -- and
our Board agrees -- with himon the individual |icensing

of people on the Internet as auctioneers, and that the
prelimnary requirenments -- covering taking consi gnnent
of goods, listing themand offering a facility -- m ght
be a little bit over and above what a person would
actual ly need.

OQur board back in 1999 considered that. In our
state, we have three different types of |licenses. One is
an apprentice license; the other is an auctioneer
license; and a third is an auction firmlicence. |In the
definition of an "auction firm" the Board provi ded an
opportunity to get a license to conduct and manage
auctions that does not require the applicant to go to
school or to be able to talk at an enornmous rate of
speed.
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And, so, the Board at the tinme issued a
statenent that, if people wanted to apply for an auction
firmlicense, they would just have to neet the conditions
for that |icense, which did not include the 80 hours of
prelim nary education in auctioneering. The Board did
not require themto take the | ong auctioneer's exam and
t he process was much sinpler.

MR. HAM LTON: Al so, M. Ausubel suggested that
the cost of a |license is very high right now because the
nature of the beast is that we have a relatively snal
nunmber of brick-and-nortar auctioneers, but the idea was
t hat once |icensing was done for Internet auctions also,
the cost of licensing would go down dramatically.

PROF. AUSUBEL: What is the price right now?

MR. HAMLTON: It is $150 a year. OQur Real
Est ate Comm ssion charges $35 a year for brokers. The
reason it is so lowis that because they have such a
| arge nunmber of brokers.

Tod nentioned the nunber of conplaints that are
reported, and | disagree in that respect, because he is
t al ki ng about an individual conplaint for an individual
item That is the basis, if |I understand it, of eBay.
You put up an individual item for auction. Wen you go
to a traditional brick-and-nortar auction, the person
m ght have 500 different lots that they intend to sell in
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four or five hours.

And, so, the individual conplaints could be for
t hat many people, whereas our conplaints, if you | ook at
my figures that conme fromthe National Fraud Information
Center, in the State of North Carolina, just with rounded
nunbers, you are | ooking at eight tinmes the nunber of
conplaints that are filed for Internet auctions conpared
to brick-and-nortar auctions. And | think you have to
put everything in perspective when you start talking
about the nunber of conplaints. You need to determ ne
t he nunber of sales that are on eBay or any other type of
auction service, the nunmber of conplaints, and how many
of those are from one individual

MR. DELACOURT: Actually, | have a follow up
guestion that relates to that issue. You nentioned that
the statistics showed a greater degree of fraud in
| nternet auctions than in other contexts. M question
is, given that the push for licensing is primarily
notivated by this desire to prevent fraud, is there
reason to believe that consuner fraud is nore |ikely over
the Internet than conventional channels? Tod nenti oned,
for exanple, classified ads. | will add to that a
rel ated question that was subnmtted fromthe audi ence,
whi ch asks, "lIs is bid rigging nore likely in the
I nt ernet auction context than in the brick-and-nortar
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wor | d?"

MR. ARNOLD: | would just like to very quickly
add that clever descriptions of the property have becone
common. Sonme of the conplaints that we have revi ewed,
that do not ampunt to necessarily be a violation of |aw,
relate to very clever descriptions that seemintended to
m slead. |If consuners read the fine print, and read it
carefully, then they will know what they are getting.

But a | ot of consunmers do not get it, and do not receive
what they think they are purchasing. They do not get to
kick the tires like in a live auction. They do not get
to view the produce. There usually is not an opportunity
to return a product within 30 days if they do not I|ike
it. And, so, there is a lot of tenptation to be clever,
as a seller. And we have had quite a bit of feedback

t hat consuners need to know how careful they should be.

And, also, as far as the nunber of conplaints,
| agree with Tod that the number of auction transactions
has skyrocketed, and so it is logical that the number of
conpl aints has gone up. But | query how nmany of those
conpl ai nts, percentage-w se, are actually resol ved
satisfactorily, conpared with equival ent conplaints
agai nst auctioneers in state under regular licensing acts
or under the Consuner Protection Act involving
transactions within the state. And | venture to say that
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a very small nunmber of themare actually resolved. And,
so, it is not whether or not the nunmber of conplaints is
di sproportionate or unreasonable, so nuch as the
ef fecti veness of the enforcement in bringing resolution
to those matters.

MR. DELACOURT: Professor Ausubel, | thought
you had a coment ?

PROF. AUSUBEL: Yes. On the question of
whet her fraud is inherently easier on the Internet, what
| would say is that as far as the bidding process is
concerned, fraud is probably harder. There are a couple
of issues here. The first is that one of the ways that
bi dders at traditional auctions collude is by setting up
bi dding rings. They can see exactly who is there and can
invite anyone who is there to be in on the bidding ring.
Then the seller can be effectively defrauded with a very
low price. In an online context, that is virtually
i npossi ble to do because sonebody can still swoop in at
the | ast nonent and submit a bid, even if all the known
bi dders were colluding with each other.

Anot her thing to note is that people have |eft
out the fact that some of the best known traditional
auction houses thenselves were colluding. Also, all | am
hearing is the nunber of conplaints. | amnot hearing
anyt hi ng about the dollar volune of conplaints and, in
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particul ar, the dollar volume of conplaints divided by
the dollar volunme of trade. | would guess that if you
| ook at traditional auction houses, when you comnbi ne
buyer collusion, seller collusion and auctioneer
col lusion, that cal culation very likely comes out higher

MR. THEURER: | have a comment on that. Wth
due respect, Professor Ausubel, those of us that have
been in the business a long time are not going to be in

business if we allow bid rigging and collusion to go on.

The public will soon quit comng to our auctions.
Sellers will soon quit calling on us to do their
aucti ons.

| can tell you, in 27 years, the nunber of

times that bid rigging has happened at my auction. | can
count it on one hand and have fingers left over. | feel

| know the product well enough. | knowits value. If I
detect bid rigging, | amgoing to be the first one out

there to talk to that person or group. You know, bid
rigging is a Federal offense. W are going to put those
people in the corner and tell themeither to | eave or to
never conme back. So, | do not believe that that is an
i ssue here.

PROF. AUSUBEL: Oh, what you are saying is
certainly true, but it applies equally to eBay or any

ot her Internet service that if fraud gets out of hand
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they are going to lose their customers and they have
exactly the sanme incentives you are referring to.

MR. THEURER: But the bad actors can conme back
on very easily, can't they?

PROF. AUSUBEL: | do not understand. You
boycott traditional auctioneers who allow ranpant fraud
and you boycott online services that allow ranpant fraud.
It would seem|ike they are exactly on a par with each
ot her.

MR. COHEN: John, | just wanted to comment on
sonet hing that Wnn said. W do not have any report,
since the FTC does not conpile a record of the number of
i nci dences of fraud or clainmed fraud, so there is no
reporting mechanismto say if an incident has been
resolved. But | would suggest that resolution rate is
much higher for two very sinple reasons. One, for eBay
at least, we provide every buyer $200 free insurance with
a $25 deductible. And that just requires you to fill out
the formif you have not received the item The cost of
adm ni stering that program makes it nuch nore likely for
us to just refund the noney, rather than to go through
t hat process.

So, at least in that chunk of sales -- which is
by far the largest chunk of sales that we are dealing
with, since our average sales price is still below $50 on
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the site -- conplaints are being resolved fairly quickly.
The other thing is that we have been using a group called
Square Trade for third party dispute resolution, and have
wor ked very closely with the Federal Trade Comm ssion in
doi ng so. People use the programto resol ve problens --
wrong col or, wong size, or otherw se not exactly as
prom sed. OQur experience has been that sinply filing the
conplaint with the Square Trade group generally resol ves
the issue. The disputes al nost never go beyond the
filing because 95 percent of the tinme the other side
wants to fix it.

And we have |eft out one other thing, which is
our feedback forum-- our ability to rate each
transaction that occurs as positive, negative or neutral.
That online reputation is remarkably inportant to our
sellers. |If they receive even one negative review, | can
assure you that our sellers go out of their mnds trying
to nmake sure that it gets corrected.

| nean, to a certain extent, it is a bid
ri gging problemthat would occur in which buyers take
advant age of sellers in many instances, by threatening
negati ve feedback, and threatening to ruin the seller's
reputation. So when you say that conplaints are not
resolved, | just basically disagree with that.

MR. W LLOUGHBY: | have a question, too. Bob,
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who exactly was your Board contenplating regulating? Was
it eBay or was it the seller? | ama little confused.

MR. HAM LTON: Actually, thank you, Norm

MR. WLLOUGHBY: | am confused, so --

MR. HAM LTON: No, that is all right. Wth the
law as it is witten, the Board felt that it had
| egislative authority to regul ate both the people who
were selling on eBay and --

MR. WLLOUGHBY: Even if it was their own
property.

MR. HAM LTON: Excuse nme, | do not nmean to
specifically say eBay --

MR. W LLOUGHBY: Ri ght.

MR. HAM LTON: -- but we keep tal ki ng about
eBay and | am tal ki ng about auction |listing services.
Both the sellers on those auction |listing services and
the auction listing services thenselves. |In our specific
| aw on the requirenents for an "auction firm?" one of the
lines specifically says that "In the regul ar course of
busi ness uses or allows the use of its facilities for
auctions."

Basically, if a person in our state with a
brick-and-nmortar facility -- and we are not tal king about
the National Guard Arnory whose sol e purpose is for the
Nati onal Guard to have functions there -- but if you had
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a facility that you owned and you all owed severa
different auctioneers to conme in and have separate
auctions within that facility, you would be required in
our state to get an auction firmlicense.

And with respect to an auction listing service,
they are allowing the use of their facility, which is
their software and their technol ogy, to conduct what we
felt were regul ated auctions in our state.

MR. W LLOUGHBY: Ckay.

MR. HAM LTON: We had submtted sonme questions
to the Attorney General to | ook at and give us sone
information, although we later pulled them back, but we
felt that if the Attorney General gave us information
that said that our interpretations of the definition of
"auction" and "auction firm' in our state were incorrect,
then the question was is it illegal in our State to
advertise these transactions as auctions, since they do
not cone under the definition of "auction."” Basically,

t he answer to one of those questions has to be "yes."

And, so without changes to our |aw, that was
the basis for the regulation. The intent was not to put
| nt ernet auctions, auctioneers, auction services, and
listing conpanies, in a position that they could not
conpete with regul ar aucti oneers, because, again, regular
auctioneers love Internet auction services. | have
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tal ked extensively across the State. | do continuing
education at seven different sites across the state, and
they want the Internet auctions to continue, because just
like Larry said, this has become a very inmportant part of
the brick-and-nortar auction business.

And | disagree with Professor Ausubel. | do
not know where he is getting his information on brick-
and-nmortar auctions someday goi ng by the wayside, but if
you | ook at brick-and-nortar auctions and you go to sone
bri ck-and-nortar auctions, those people are not always
there just to get a great deal. They are going there for
the fellowship and for other reasons, not just to get a
$10 item for 50 cents.

MR. DELACOURT: | have a question that refers
back to one of Professor Ausubel's earlier coments and
al so incorporates a question posed by soneone in the
audi ence.

Prof essor Ausubel spoke about |ess visible
auctions, and in particular he nentioned the business-to-
busi ness procurenment exchanges. It seens to ne that
gi ven the discussion of what type of auctioneer would be
required to be licensed in North Carolina or New
Hampshire or Illinois, that a business-to-business seller
woul d potentially be required to be licensed. Is that
correct, and is that sensible, in light of the fact that
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t he consunmer protection motivations in that context m ght
be significantly different?

MR. WLLOUGHBY: | can confirmthat this issue
was not contenplated. After | read Professor Ausubel's
report, it brought some new issues to light. The
| egislative intent behind our statute was consuner
protection, so it is sonething we are going to have to
take a | ook at.

PROF. AUSUBEL: So, you are saying the intent
was not there, but it may be there in the | anguage?

MR. W LLOUGHBY: Right, and I cannot answer
that wi thout going back and actually |ooking at what you
are tal king about, Professor, and the way your business
is conducted in sonme of those instances versus what we
were thinking of, and | hate to keep picking on eBay, but
what eBay does.

MR. DELACOURT: Wnn or Bob, do you have any
response to that?

MR. ARNOLD: Just that | agree with Professor
Ausubel that the policy has to be targeted effectively
and efficiently. Obviously regulations and | aws cannot
al ways be targeted as precisely as we would like, but it
is a good point that we have to keep in mnd the consuner
protection goals, the sophistication of the participants,
and the nature of the process when assessi ng what kind of
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auctions should be covered by what regul ations.

MR. DELACOURT: Bob, no comment? Ckay.

The next question relates to the way that
regul ati ons should be targeted. What we have been
tal ki ng about until nowis nmostly the nature of the
seller, and | have received a question fromthe audi ence
t hat suggests that nmaybe regul ation should be targeting
the nature of the product. The specific exanple | am
given is an autonobile. And the question says, "G ven
the conplexities which exist in a notor vehicle sale,
such as titling, odonmeter statenents and em ssions
conpliance, as well as the econom c and safety issues,
shoul d notor vehicles be treated differently than other
goods?" And | would generalize that to say "shoul d ot her
conplicated products be treated differently.™

MR. THEURER: Let me touch on that. W that
are the brick-and-nortar auctioneers that sel
aut onobi |l es have to conply with the same regul ations that
any deal er does. We make sure the title is filled out
correctly, make sure the title is clear, and we make sure
that the buyer's going to get a good title that he can
use to go get a tag.

MR. DELACOURT: | would be interested to hear,
Tod, do you have any thought on that?

MR. COHEN: We have been fortunate to have sold
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in the |ast year, and this was in 2001, nore than a
billion dollars worth of autos and auto parts on eBay.
VWhat is nmore remarkable than that is that it | ooks Iike
we are on pace to hit $3 billion in auto sales this year
And that includes not only what we would think of as
classic cars, but literally every type of car is being
auctioned across the site.

Most of those, fromwhat we can tell, have not
been test-driven by the buyer. And the incidents of
fraud and problems with cars have been nmuch | ess than on
the rest of the site, nostly because the values are nuch
hi gher, so the escrow services work. We do provide a
specific warranty called "I Warranty" -- a one-nonth
warranty on the car that can then be sold. You can also
get a |longer warranty.

And our experience has been that if it says it
is a'75 Mercury, it is a'75 Mercury. No one's going to
try to sell the '74 as the '75. So, the conplexity has
been in some ways nore of a positive. There was a
st atement made yesterday during the auto panel that no
one would buy a used car without test driving it. Over
100, 000 cars have been sold this year on eBay w thout a
test drive.

So the fundanental question is should auto
sal es be regul ated any differently? Qur argunment woul d
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be no, that that would be a classic area in which there
woul d be existing entrenched m ddl emen who do not want
any type of additional conpetition.

MR. W LLOUGHBY: And I think the only place
where we have made a distinction in our amendnent is with
respect to real property. Real estate is different and a
real estate broker's license required if you provide that
type of service over the Internet and the property is
| ocated in Illinois.

MR. DELACOURT: My next question refers back to
my openi ng statenment, when | tal ked about the distinction
bet ween ol d, |egacy |laws that did not account for the
| nternet and new regul ati ons that are intended to address
novel problens that will potentially arise with the
expansi on of Internet auctions. | wll ask Professor
Ausubel and, | guess, Tod, which of these do you think
poses the greater problemand is potentially nore |ikely
to i npede Internet auctions?

PROF. AUSUBEL: Why don't you go first.

MR. COHEN: Existing |laws can be incredibly
difficult to deal with. | would give the exanpl e of
France. The French auction |aws are renmarkably
restrictive. In 1546, Henry Il granted concessions to
t he auctioneers that have not expired. There are 456
i censed concessionaires in France. Each of the 456 to
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become an auctioneer in France nust have not only a
degree in art history but a degree in law, so it is a
positive for the |awers out there.

A further restriction is that you could only be
an auctioneer in the honmetown you were born in, and there
wer e ot her unbelievable restrictions. The EU has spent
years trying to break that and succeeded | ast year
Sot heby's and Christie's have finally been able to open
up auction houses in France.

What we have seen is that once they have | ost
the traditional auction |aw protection, they have gone
and created new barriers to entry. There is a group
call ed the Counsel de Vant, which would be the equival ent
of the National Auctioneer Association, except that it
has state power. They are proposing a rule that bans the
sal e of cultural goods online -- itens of national
patri mony. The concern is that the Mona Lisa would be
sold, after leaving Italy and getting to France sonehow,
or the obelisk in Paris.

(Laughter).

MR. COHEN: What they've done is they've said
well, that rule is not really itens of nationa
patrinmony. It is really itens that are nore than 50
years old. So, the opponents of online auctions are very
clever in reaching out. And what we are concerned about
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is not necessarily the auction |laws, the domestic auction
| aws, but sonme of the other regulated areas. If they
fail in obtaining protection, then they will go and do
what they've done in the auto area, where we have got --
| believe Hawaii's the last state left, and as they told
us yesterday, the governor is about to sign the law there

to prohibit online auto sal es.

PROF. AUSUBEL: | will restrict nmy attention to
the US. | think, in terns of selling general sorts of
items, | haven't heard of old statutes on the books that

are really causing major problens. The issue is nore
what new statutes do. And they have the potential of
causing major problems. | nmean, if when you consider

t hat sonmebody nay have to pay a registration fee in every
state and hire an attorney in every state and so forth,
the cost could well exceed the cost of the conputer
system and everything el se conbi ned.

Now, there are particular subject matters where
existing laws could get in the way. | won't say nuch
about this because this will conme up in the next panel,
but in particular, say, if you are talking about
of ferings of stock, then there are very broad SEC
restrictions on what may be done and, in fact, private
|l etters that have been issued in interpretation of the
existing |l aws have sort of emascul ated the auction
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process.

One can i mgi ne the sanme sort of thing cones up
in real estate sales where, | believe, Norm nentioned
that real estate is treated differently from other
property. | think that was you who nentioned it.

MR. W LLOUGHBY: Just about five m nutes ago,
to refresh your nmenory.

PROF. AUSUBEL: Yes. And there are many people
who are of the view that the prevalent 6 and 7 percent
comm ssions on real estate have to do with barriers to
entry, probably supplenmented by state rules in support of
them And those would certainly be detrinmental to, say,
online auctions of real estate.

MR. W I Il oughby: WelIl, | do not believe our
entry fee of $100 woul d probably prevent too many people
fromgetting a license in Illinois.

PROF. AUSUBEL: How nmuch tinme is involved?

MR. W LLOUGHBY: Well, basically if a firm
wanted to get a |license, they just have to have an
Il11inois broker manage that firm So that is sinply what
t hey would have to do. So, basically you have got two
peopl e involved. O one person in a corporation, let's
say, would be involved. And | can guarantee you there
are 26,000 brokers in Illinois that would probably |ine
up to be any Internet auction listing service's managi ng
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auctioneer. So, | do not think that is restrictive at
all. 1 think that is not a good argunent.

And you are right, they could probably do it
consi derably cheaper and, in fact, there are brokers in
Il1linois right now that are doing that, providing that
type of service, for consuners, at a 2 percent rate.
They are listing properties on the web.

MR. THEURER: They are listing properties on a
web site? They are not doing any newspaper advertising
and not hol di ng open houses?

MR. W LLOUGHBY: Right.

MR. THEURER: The seller ends up being the one

to show all the properties. And so the conm ssion is not

an issue. You know, we as Anericans will adapt. And the
dollar still talks. | mean, it is that sinple.
MR. WLLOUGHBY: | think it depends on what

| evel of service the individual or consumer wants. Some
peopl e do not want to have anything to do with the sale
of their property, and that is why they turned it over to
a traditional broker.

PROF. AUSUBEL: Yes, but it is very hard to
argue that a 6 or 7 percent conm ssion is the result of a
conpetitive nmarket.

MR. W LLOUGHBY: We do not regul ate conm ssion

rates in Illinois.
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PROF. AUSUBEL: But the state typically does
have a role supporting rules of the nultiple listing
service -- for exanple, fee splitting between a seller
agent and a buyer agent. | do not know about Illinois
and Illinois mght be an exception, but typically there
are state rules that support that. | amnot referring to
registration requirenents to be a real estate auctioneer
but ot her state requirenents.

MR. THEURER: | am not aware of any states that
tell real estate people what they can and cannot charge
or how they have to split their fees. That is strictly
bet ween t he conpani es.

PROF. AUSUBEL: Except that the multiple
listing service is there and there are issues of exactly
what the nmultiple listing service can require and cannot
require. And | think Federal regulators have | ooked at
t he question at various tines because it does appear on
the face of it to be problemtic.

MR. WLLOUGHBY: | do not believe the word
multiple listing service is used in the Illinois real
estate statute, anywhere.

MR. THEURER: | am not aware of it in Kansas
ei t her.

MR. DELACOURT: | think we'd better nove on. W
have had a question fromthe audi ence seeking
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clarification of sone of the term nol ogy that we have
been using in tal king about who nust be |icensed as an
auctioneer. In nmy initial question, | made the
di stinction between a "professional” and "non-
professional.”™ Others referred to an individual being,
or not being, quote, "in the business.” The question is,
what exactly does that nmean? |Is that determ ned just by
virtue of the fact that the auctioneer is reselling
property? Does it nmean that the person is selling a
certain nunber of itenms per nmonth? Does it nmean that
there is a certain dollar volune of sales being made per
nmont h? Coul d soneone clarify that?

MR. HAM LTON: Yes. In the State of North
Carolina, basically, if someone owns the goods and they
did not purchase those goods with the intent to resel
t hem at auction, they can auction without a license. |If
t hey do not own the goods, and are acting as an agent for
the seller, then they do need to have a license. And if
they did purchase the itens with the intent for resale at
auction, then they do need a |icense.

MR. COHEN: John, | want to correct sonething

on the record. | said there were 23 states that
regul ated auctions. It is 29 states that regul ate
auctions and 21 that do not. So | want to make sure that

the record is correct.
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Qur concern about whether a seller is a
"professional” or a "non-professional” gets very conpl ex
very quickly in the 29 states that regulate. For
exanpl e, some states permt unlicensed auctioneering if
it is only your own property, but then we have the
probl em of the person that has their cousin or friend or
son or nephew listing the itemfor them because they've
never done it on eBay.

We have a program call ed Trading Assistance in
whi ch there are people around the country, and I think it
is up to 50,000 of them that help people list itens on
eBay. And they may charge a fee for the assistance.
They may have the scanner. They may have the digital

canera. They may know what works best on how to prepare

a listing. So, our concern is that "in the business,"”
"professional,” "non-professional,” or "on behal f of
soneone else" -- the difficulty is how do you conmply with

all 29 different states?

PROF. AUSUBEL: There is one thing that | am
slightly nystified about. Am || hearing right that if you
sinply are a seller and post your items on an I|nternet
site for auction that you may have to be considered a
i censed auctioneer?

MR. WLLOUGHBY: No. | do not believe that is

true in Illinois.
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PROF. AUSUBEL: Are you saying that is the case
in sone states?

MR. HAMLTON: No. | said in the State of
North Carolina. if you own the goods, then you do not
need a license. |If you did not purchase those goods with
the intent to resell. Now, | think the exenption itself
is based on whether you are going into the business of
auctioning or not, or whether you are basically
| i qui dating your own goods.

PROF. AUSUBEL: But | am not understanding. |If
you were to just walk into his auction house and say "I
have these goods for resale, | would Ilike themto be
auctioned,"” you do not need a |license to do that, do you?

MR. HAM LTON: That is because you have signed
t he goods over to himand he is actually the person who
is conducting the sale and is managi ng the sal e.

PROF. AUSUBEL: | understand why in the statute
there is a difference, but economcally, | mean, this
sounds |i ke sonething where you are actually attenpting
to regulate things offline nmore harshly than on the
| nt er net .

MR. HAM LTON: Actually, | think it is a mrror
i mge of a brick-and-nmortar auction in the sense that we
apply the law the sane way in both cases. Well

actually, let me back up. In North Carolina, we are

For The Record, Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © ®©® N O O A W N B O

721
still are deferring any regul ation of Internet auctions.

(Laughter.)

MR. HAM LTON: | did not nean to possibly
m sl ead anybody, but the | aw speaks for itself. It is
even across the board in both applications. 1In 1999, the
board felt that was the case.

PROF. AUSUBEL: There is actually one other
issue, if you do not mnd nmy bringing it up.

MR. DELACOURT: Sure, go ahead.

PROF AUSUBEL: | thought generally the answer
to "why would these rules reduce fraud?" -- | thought
generally it wasn't answered. The answer | thought was
nost responsive was phrased in terns of tracing people
who auction things. And on that point, nothing has been
said so far about anything the FTC could do. So, here is
sonet hing that the FTC coul d do.

Wiy is it so hard to trace sales on the
Internet? Let's say you were putting something up.

Woul d you use your regular e-mail address? Wuld you do
anything that was easy to trace? No, because you woul d
find yourself on 30 mllion spamlists and so forth. You
m ght be at higher risk of identity theft if you gave
personal information to an online auctioneer and so
forth.

This is one of the reasons why online services
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find it difficult to acquire the tracing information that
they need. So, if nore were done, so that people
woul dn't feel threatened by giving out this informtion,
then you'd have an easier tine tracing. And that is
actual ly, 1 think, an FTC job.

MR. HAM LTON: | agree with Professor Ausubel
in that respect, but you have to understand that once you
start licensing people, in our state, you have to
advertise a certain way and you have to provide a |license
nunber and you have to use your nane or a d/b/a and
t hings of that nature. Before purchasing something from
this individual, the consunmer can check their
qualifications and find out whether they are regul ated or
not .

Sim|lar processes are in place in other fields.
| f you wanted sonebody to operate on you, for exanple,
you woul d nost |ikely assure yourself that they had a
medi cal degree and that they were |icensed to do that
particul ar procedure on you. There was a tine when
doctors were never |icensed. Unfortunately, there are
still sone out there that are not licensed, and hopefully
t hey get caught.

But you woul dn't actively | ook for a non-

i censed doctor to operate on you. W are tal king about
three different publics here -- the buying public, the
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selling public and the auctioneering public. Over tine,
t he buying public will look for |licensed individuals who
are selling, because they have the confidence that they
have met a m ninmum standard to get that |icense.

MR. WLLOUGHBY: | do not think that is his
question, though, Bob.

MR. HAM LTON:  Oh.

MR. WLLOUGHBY: | think his question is how do
we track those users who may have committed fraud. |Is
that correct? And I think what we contenpl ated that when
we drafted the amendnment in Illinois based upon input
fromthe Attorney General's O fice, which had
i nvestigated these fraud issues. And you are right --
people that commt fraud usually give you a fraudul ent
address and everything else. So the Attorney General's
of fice said that focusing our efforts in that area would
be the nost beneficial. And that is what we have tried
to do.

| can guarantee you, | do not see the Ofice of
Banks and Real Estate trying to go out and arrest
fraudul ent users. W are going to turn that information
over to | aw enforcenent and |let them handle it, assisted
by our information. Wat we have tried to do with the
anmendnment is to establish a mechanismthat requires the
I nternet auction listing services to collect a m ni mum
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amount of information on their users. W are |ooking at
different things that could pin those people down even
nore accurately.

But we have got to | ook at Privacy Act issues
and those kinds of things, and | am sure we are going to
work those out with the Internet auction industry. |
under st and your question. But | think if we caught two
or three nore, that is better than where we were.

MR. HAM LTON: Does eBay have the technology to
trace fraudul ent sellers?

MR. COHEN: CQur data is a whole new area of fun,
especially when we get into spam and harvesting of
information data. |Ildentify theft of our users' |Ds and
the ability of people to conme on and act as sellers are
remarkably difficult problenms. It is a trade-off that
the people in this building understand better than nost,
and the people across the street understand, which is
that every bit of informati on we gather fromusers then
potentially beconmes a privacy loss for them and a reason
for not wanting to engage in these transactions.

And, so, it is a never-ending bal ance between
data retention, data collection, and data use by third
parties. There is also the expense of checking credit
card materials and lots of things. But | wanted to go
back to a question, which is the fundanental to
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regulation in the area, and I would ask M. Theurer, do
you think the incidence of auction fraud is higher or
| ower in the states where there is no auction regul ation?

MR. THEURER: Coul d you rephrase that? Higher
in states that --

MR. COHEN: That do not require licensing. Do
you think that nembers of the NAA that are in non-
regul ated states commit nore incidences of fraud than
those in --

MR. THEURER: Well, they are not nenbers.

MR. COHEN: Okay -- they are not nenbers. But
the question is, in the states that choose not to
regul ate --

MR. THEURER: Well, let nme answer that by
saying in the state of Kansas, which | reside in and do

busi ness in, we are one of those non-licensed states.

How much fraud do we have in our state? | cannot answer
that. | do not know. Whether we have any higher or

| ower incidence than those that have licensing, | do not
know.

MR. HAM LTON: Can | respond to that? In our
state, we have probably one of the strictest standards
for advertising. And if you |look at the states that do
not have either an auction |law or the strict standards,
if you go into their state and | ook at the advertisenents
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that are placed, in ny experience, these are very
fraudul ent adverti senents. They would constitute fraud
in our state, but it is permtted because they do not
have any requirements for advertising in those states.
And, so, | would say -- though |I do not have any figures
or statistics on it -- that the incidence of fraudul ent
advertising is probably higher.

MR. DELACOURT: Well, | think Bob's going to
have to have the |ast word. We have come to the end of
our time. | would like to thank everyone for
participating. | think this has been a very useful and
informative di scussion, so thanks again. And | think now
we are going to take a 15-mi nute break. We will be
reconveni ng at quarter to 11:00, and the next panel wll

be on real estate, nortgages and financial services.
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SECOND SESSI ON
REAL ESTATE/ MORTGAGES/ FI NANCI AL SERVI CES

MR. CRUZ: Good norning, everyone, and wel cone
to the second panel on the final day of the FTC s public
wor kshop on possi ble anticonpetitive efforts to restrict
conpetition over the Internet. This panel is going to be
on real estate, nortgages and financial services, one of
t he broadest issue sets that we are addressing, but an
issue set that is closely inter-related. W are very
pl eased to have a terrific assortnment of panelists. This
particul ar panel will be noderated by Conm ssi oner
Mozell e W Thonpson, a Commi ssioner of the Federal Trade
Comm ssi on.

Conm ssi oner ?

COWM SSI ONER THOMPSON:  Good norning, good to
see you all here today. When they say it isn't about
noney, it is about noney.

(Laughter).

COW SSI ONER THOWPSON:  So, we do have an
i nteresting panel here today, and with some great people
whom | hope will give us sone insight into some of the
probl ens and nore inportantly some of the solutions that
they see in this area. At the outset, | did want to at
| east nention a few things. | think this is an inportant
wor kshop, and to the extent that it brings together a
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group of people sonetinmes who do not get an opportunity
to talk very often. One thing that | want to nmake cl ear
is that we are to talk about problens and think about
sol uti ons.

You know, many states pass |laws and regul ations
that address legitimte public policy concerns. Wile
sone of these |aws nmay rai se sone conpetitive issues with
us, because we may see them as having sone harmto
consuners, others acted because they thought they were
conferring consunmer benefit. Wat they may inadvertently
do is cause consuners harmto the extent that
i nconsistencies in state |aws and regul ati ons nay cause
confusion for businesses and consuners alike.

| think this forummay provide us all with an
opportunity to exam ne these areas of conflict and
reflect on how governnment and busi nesses and consuners
can work together to think about how we can cone up with
solutions that will benefit the public so that they can
enjoy the potential of electronic conmerce. Now, as nmany
of you know, | especially do a |lot of work
internationally on the consuner protection front, and we
are consi dering sone of these same issues in the context
of exam ning how we address consunmer protection in
el ectronic commerce and think about consuner confidence
in a gl obal context.
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So, on that note, | amreally interested in
heari ng what some of the panelists have to say today and
hopefully we will also get sone good questions from you.

Now, as we have done before, we are going to
| et the panelists give sonme of their own remarks and they
i ntroduce thensel ves, because they can do it better than
| could. So, can we start on this side?

MR. CAPPER. M nane is Russell Capper, and |
am president and CEO of e-Realty, a Houston-based real
estate conpany. | conme here as a busi nessman who has
spent al nost 30 years in the technol ogy space, and | have
al ways been able to participate in that part of
technol ogy, right where it first starts working, where it
i ncreases productivity, where the user is really happy,
and | feel blessed having spent ny whol e career there.

And | rmust admt and acknow edge that in the
| ast three or four years the pace of the offering of
t echnol ogy has just been incredible, with the Internet
and with e-commerce. And for that, | thank Ted Cruz and
the FTC for holding this session and al so specifically
t he Netchoi ce organization, of which | ama charter
menber, for really focusing on the issues here.

My business situation here, | think, is unique
conpared to all of the sessions that have been taking
pl ace this week, unique for two reasons. Neither of
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t hose reasons have anything to do with the fact that the
people on the other side of ny situation in this case
have sel ected not to be here, and that is National
Association of Realtors. | think it is disrespectful and
di si ngenuous that they could not be here to argue these
issues. And | feel that very deeply.

The two uni que things about my business
situation are that, nunmber one, the business that I amin
is the nother of all consumer transactions. It is the
bi ggest, and arguably the nobst inportant, consuner
transaction that Americans make. They are selecting
where they |live, what the environnent is like. It
deci des where their children are going to go to school.

It deci des whether they are going to be | ooking East or
West when they wal k out their front door. It decides how
much energy they can conserve in their comute to work.

It is just trenmendously inportant.

And | was contrasting it to all the other
sessions and, cost-wise, it is nonunentally higher than
any other. | was going to say that froma product life
cycle it was | onger than any other than, but then I
noticed the casket guys had been here.

(Laughter.)

MR. CAPPER: Anyway, it is just enornously
i nportant. The second thing that |I think is a little bit
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unique is that the serious anticonpetitive behavior that
we are facing and several other very innovative conpanies
in real estate, is not a problemnecessarily with old
| egacy rules that did not anticipate e-conmmerce but
rat her a changing of the existing rules.

| was trying to explain to ny children what |
was coming up here to do, you know, we |ive in Houston
and when Houst on busi nessnen cone to DC, people get a
little bit concerned. | amnot related to any of those
guys, as a matter of fact.

PROF. AUSUBEL: And sonme of them shoul d be
concer ned.

MR. CAPPER: | totally agree. But it was ny
wife who was trying to explain what | was going to do
here, and it was ny 10-year-old son that said oh, so
after the gane started, they changed the rules. And I
said man, that is it, | wanted to bring him al ong,
because that says it perfectly.

We do have sone | egacy problens, and | was
tal king to Professor Ausubel about it while ago. They
fall in the category of state regulations. 1In 13 states
in the United States, when you are a buyer's broker, you
cannot rebate your comm ssion back to the consuner. W
had troubl e understandi ng where that benefitted the
consumer, but | guess giving them noney m ght be harnful.
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They m ght go buy drugs with it, who knows what they
would do with it, so we cannot give that back. But | am
not here specifically targeting that issue, although that
i ssue is huge.

VWhat | amtargeting instead is the fact that
the National Association of Realtors is the regul atory
authority in our world. They were very progressive 50
years ago when they set up one of the best, nost
effective exchanges in comerce that brought buyers and
sellers together in a very productive manner t hat
benefitted the industry and that benefitted the consuner.

As part of that exchange they shared their
listings with each other, and they had to do it under a
set of rules and regul ations that nade sense, and they
did, and they did it very, very well. And one of those
rules was that to participate in this effective trade
associ ation, everybody had to put all their listings into
this database. Never did they say how a realtor has to

deliver effective listings to bona fide buyers and

sellers.

Today they are trying to say you cannot use the
Internet. They are allowi ng brokers to retract their
listings. | guess | am m ssing sonething, because | have

never understood the “best kept secret” nethod of
mar keti ng hones. But that is what they are advocating
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and it is harmng significantly our business. They are
on the verge of inplenmenting this initiative in 30 days
and | am here to ask the FTC for assistance. Thank you.

COW SSI ONER THOMPSON:  Thank you. Now, | am
rem nded that something | did not do was to |ay down the
ground rul es about tine. This has nothing to do with
you. Thank you for your presentation. You will not be
permtted to talk for the rest of the day.

(Laughter).

COW SSI ONER THOMPSON: It is that | think we
have allotted about three to five mnutes for each of you
to have an opening. This helpful gentleman there will
have a little sign to I et you know when you have hit one
m nute and a stop sign. OCkay?

Now, that is better than a speech | gave in
Si ngapore a year ago where they had a big cowbell

(Laughter).

COW SSI ONER THOMPSON:  You see, sO you are
getting off easy here. Thank you.

MR. CUNLIFFE: W name is Eric Cunliffe. 1 am
t he Senior Vice President of LendingTree and the general
manager of LendingTree's Real Estate Services Program
And | thank the FTC for having this, what | think is a
very, very, very needed workshop. | would like to just
say | will be quite as inpassioned about the National
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Associ ation as Russell, but Russell and | are both in
totally different businesses. W are fierce conpetitors
in sone areas, but where it benefits the consuner we are
al so advocates and we also work together and join with
our efforts.

| will give you an idea of ny background, and
unfortunately I do not think I was as |lucky as Russell to
enjoy 32 years in the nortgage business. |t has been a
true vocation at times. It has not been very enjoyabl e.
And that is because | have been involved in nortgage
licensing nationally with four conpanies. Two are not
Internet-related but are now driving to the Internet. |
spent 16 years with PHH Corporation, which is now
Cendant, the 14th | argest nortgage conpany in the United
States, and licensing that nationally; two years with
Nor west Cor poration, now Wells Fargo, where we acquired
Prudential and took that national; four years with
Homespace, ny own conpany, where unfortunately this tine
| paid for the cost of licensing and the attorneys' cost
out of my own pocket, which was a definite shock to ny
system and the last two years with Lendi ngTree where we
have had to go through the sane thing all over again.

The | ast two have of course been purely
I nternet-related conpanies in realty-related service over
the Internet. | have also served on nany Mortgage
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Bankers Associ ation of America conmttees and spent siXx
years on the New Jersey Board of Governors of the
Mort gage Bankers of New Jersey.

Lendi ngTree has basically two consumer
offerings. One is nortgage and consuner financing
exchange, and we are concerned about the nortgage piece
at this time. The goal is truly to enmpower the consuner
and to I ower the cost of the transaction. We have over
180 | enders on our exchange, and, when you apply for a
transacti on on our exchange, you will receive up to four
bids fromthose | enders, conpeting bids, which drives the
cost down.

On the real estate side, we also have a real
estate exchange, and the goal's the same, to enpower the
consuners. We offer the consuner a choice of up to four
realtors -- four real estate conpanies -- from our
net wor k of over 700 realtors, realtor conpanies, and
7,000 certified agents. W act as an advocate in the
process and help the customer feel very confortable with
this transaction of finding a realtor that they can trust
and a source that they can go to and know that they can
trust, now that they've received a reputable, |ocal real
estate broker and that sonebody's out to | ook after them
in the transaction.

We acquire custoners using LendingTree's
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mar keti ng, and our slogan is fairly popular. It is,
"When Banks Conpete, You Wn." W pull all of those
consuners into -- not very popular with a |ot of banks, |
agree -- but we pull our custoners in and then offer them
this service, and those that choose to participate and
opt into it receive a real estate conm ssion -- receive a
real estate rebate from us

We achieve a real estate conmi ssion fromthe
cooperating brokers for delivering the consunmer to them
in turn we give back 55 to 75 percent of that rebate to
t he consuner, reducing the cost of the transaction
significantly, averaging over $1,000 per transaction back
to our consuner. We are concerned that nationw de
licensing is conplex and it is inconsistent.

In-state office requirenments and staffing
mandat es are a burden, an unnecessary burden, and as
Russel | says and we agree, and are popping up not as
| egacy | egislation but as new | egi sl ati on, which was
extrenmely disturbing. The real estate brokerage
regul ati ons and interpretations by comm ssions on rebates
in not allowi ng a consuner -- a principal in the
transaction -- to receive cash back is just absolutely
ast oundi ng to us.

Added to that, we have various state appraisal

boards now who are now attenpting -- starting to attenpt
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-- to inpede the i medi ate val uati on services which wll
deliver a valuation, a |egal valuation, for purposes of
val uing your home for financing at a cost of
approxi mately a cost of $35 versus $350 if you were to go
pay a full-price appraiser. And, absolutely, state
apprai sal boards do not like that. It is really
basically going to harmtheir industry.

So, in conclusion, I amnot going to offer any
solutions at this point in tinme, but would be happy to
answer sonme questions. We are all about, as Russell is,
reduci ng the cost of the real estate transaction, at
Lendi ngTree specifically for home buyers, which is our
primary consuner, and specifically for first-time home
buyers, which is about 40 percent of our business.

Thank you.

COW SSI ONER THOMPSON: Thank you. Darren?

MR. ROSS: Good norning, and wel conme. | am
Darren Ross, Director of Electronic Commerce for Stewart
| nformati on Services Corporation, to you it is probably
Stewart Title that you would recogni ze, also out of
Houst on, Texas. Russell and | are neighbors, just around
the corner from each other, and al so busi ness partners
and | can reflect nmany of the same issues that Russel
ment i oned.

We feel that a discounted real estate agent and

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

738
comm ssion for the consuner is a benefit to the consuner;
however, as title agents, our title agents out there
of fering our products are concerned that they are
j eopardi zing traditional realtor business by working with
what is considered to be a discount broker, because
typically 60 to 70 percent of title agent business cones
froma real estate agent or broker in a non-refinance
equity market. However, we feel it is a benefit to the
consuner, and all of our initiatives around e-comrerce
are intended to enhance the real estate cl osing process
for the consuner.

We feel it is a travesty that what we have done
in the past is to bring a consumer in for closing and sit
t hem down at the closing table and stick that big, thick
folder in front of them and say read this, understand it
and sign it right here, right now W have got to be
able to provide information prior to closing and try to
all eviate many of those issues.

| will be brief, and if it |looks like |I am
reading froma screen, | am M printer in my hotel room
was not working, so | apologize. The past year, the
title industry has faced nmany attacks fromindustry
media. The type of articles, remarks from Senator Phi
Graham Radi an's Mortgage | npairment Product, to the nost
recent regulatory threat, HUD s proposed changes to
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RESPA.

As you are well aware, Mel Martinez of HUD,
apparently displeased with his recent purchase in DC, is
publicizing his |atest efforts as the Honebuyer Bill of
Rights. While the intentions and overall objectives
initially are good or sound good for the consunmer, it is
contrarily likely to be detrinental to the title
i ndustry, the realtors, the real estate attorneys, snal
size lenders and, in purchase sale transactions, even to
t he consuners thensel ves, because they are offering
substantially less information to the honebuyer; the
| ender is not required to disclose what services are
bei ng ordered or are not being ordered and/or what the
cost for those services are. Additionally, they are
renmovi ng the freedom of choice of service providers from
t he consuner.

Addi tionally, since the guaranteed nortgage
packagi ng agreenment of HUD s proposal includes a | oan at
a guaranteed interest rate, it effectively precludes
anyone el se frombeing able to offer that package.
Additionally, in 1999, we were provided with a revised
UCC Article 9, which recognized el ectronic docunents,
el ectronic signatures. It provided also for legally
enf orceabl e el ectronic chattel paper, transferable
records, and negotiable instruments. W then saw UETA
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cone al ong, becone adopted in various states. W then
had President Clinton's E-sign. All excellent attenpts,
but little has been done. They really haven't done that
much for us.

There are still many state-specific regulatory
statutes which effectively preenpt whatever authorization
is then provided through UETA and E-sign. E-sign does
not apply to a contract to the extent that a Federal or
state regul atory agency's right to require those records
be kept in paper if there exists a conpelling
governnmental interest in doing so.

In California, we have seen efforts around
getting state data standards for electronic recording.
They had those data standards devel oped when they were
ready to nove into a state-w de nodel for electronic
recordation of public land records. That was stifled
because the California Attorney General's O fice pulled
up existing state |legislation that specifically stated
that only Orange and San Bernadi no counties were
aut horized to accept el ectronic docunents with electronic
si gnhat ur es.

This is illustrative of many of the sanme types
of issues associated with the acceptance and adopti on of
el ectroni c nortgage transactions, electronic closings,
and electronic filing throughout the United States. |If
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we cannot effectively establish constructive notice to
third parties through the electronic recordation of
public docunents into the public records, then we have
wasted a ot of time and a |ot of nmoney in conducting
t hese el ectronic cl osings.

Addi tionally, we need the secondary market, the
GSEs and investors, to step up to the plate and nove nore
qui ckly on devel opi ng and providing the industry the
i nvestor delivery requirenents, their guidelines and
their acceptance of electronically produced nortgages, so
t hat adoption will occur.

Thank you very nuch.

COWM SSI ONER THOMPSON:  Thank you very nuch.
Larry, the Professor, enlighten us.

PROF. AUSUBEL: W nane is Larry Ausubel. | am
speaking in two capacities. First, | am Professor of

Econonics at University of Maryland, the same one | was

at an hour and a half ago when | introduced nyself. In
addition to research on auctions, | have done research in
sone areas of the financial sector, including insider

trading and the credit card market.
Second, | am Vice President and Treasurer of
Mar ket Design, Inc., and in that capacity | have designed
auctions, advised sellers, advised buyers, in various
sectors of the econony, telecom energy, environnent, but
For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

742
actually not in financial services yet.

My comments today will focus on one of ny pet
peeves, the market for initial public offerings. Since
| PO shares are typically held in accounts and never
delivered, 1POs seem|ike subject matter ideally suited
for an Internet dynam c auction system Moreover, the
current procedure for issuing equity securities appears
to be fundanmentally correct, and is now leading to a
proliferation of enforcenent actions by Federal
regul ators and state attorney generals.

The share price in IPOs often bears little
connection to the equating of supply and demand, so that
| POs as done today are sonetinmes massively oversubscribed
and the share price increases by as nmuch as a factor of
five fromthe offering price to the close of the first
day of trading. Shares in these oversubscribed offers
are rationed, not according to the willingness to pay,
but to favored clients of the underwriting investnent
banks. Often there is at |east the appearance that
clients receive their allotments in exchange for
returning value to the investnent banks and ot her
transacti ons.

For exampl e, Worldcom Chi ef Executive Bernard
Ebbers made nore than $11 mllion in four years on shares
of 21 hot offerings that he received from Sal onbn Smith
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Barney. During the same tinme, his enployer, Wrldcom
pai d Sal onon $107 million in investnment banking fees.
Qnest executives nmade $6 mllion in hot stocks while
their enployer paid $37 million in fees. The New York
State Attorney General recently filed suit against five
t el ecom executives under essentially this theory.

So, ny perspective is that a nore radical
over haul of current |PO practice is necessary: a change
to a nmodern dynam c auction system i nplenmented on the
| nternet that provides an open, transparent mechani sm for
price discovery. That is the clearest way that the
persi stent scarcity and under-pricing of |IPO shares and
t he acconpanying incentives for abuse can be elim nated.

Now, the topic today is inhibitions to various
forms of comrerce, including financial e-comrmerce. Now,
besides inertia, which is quite inportant here, there
appear to be major inhibitions to I PO auctions in the
U.S., sonme are reqgulatory restrictions and sone are the
consi derabl e opportunities created by the current system
for incunbents to protect their position.

So, first, the U S. Securities and Exchange
Comm ssion, that is the SEC, not the FTC, heavily
regul ates the entire |1 PO process and so SEC approval
woul d be necessary for any novel | PO procedure.
Beginning in the late '90s, the SEC began to receive
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i nqui ri es concerni ng proposed online auction procedures.
The SEC staff has responded by issuing letters indicating
that the SEC woul d not take action against particul ar
proposed procedures.

In the July 1999 no-action letter, the SEC
allowed a firmto offer securities on the Internet
subject to certain conditions. These included that
investors provide traditional electronic offers to buy
securities prior to effectiveness and that these offers
to buy are reconfirmed and not binding. Anyone famliar
with auctions knows that if bids are not binding, that
can have a detrinmental effect on the auction process, to
say the | east.

Second, incunmbents are afforded considerable
opportunities by the current I PO systemto protect their
position. Their discretion in the allocation of scarce
underpri ced shares provides a vehicle for rewarding
managers who utilize the current system So, nore
ri gorous regul ati on of the excesses of the current |PO
system nmay itself encourage firnms going public to step
outside the current system and to experinent with new
procedures such as Internet |PO auctions.

COW SSI ONER THOMPSON:  Thank you very nuch.

Laur a?

MS. BINION: M nanme is Laura Binion, and | am
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t he Senior Vice President and General Counsel for
CheckFree Corporation. | guess | may be the financial
services part of the panel, if they are nortgage services
over there. W are a |eading provider of financial
services over the Internet. OQur largest division is our
el ectronic commerce division, and it enables consunmers to
receive and pay their bills online. For the year ended
June 30th, 2002, we had approxinmately 300 mllion
el ectroni c paynents that we made on behal f of consuners,
and we delivered about 4 mllion bills.

| amtelling you that informtion to give you

an idea of the size of the electronic billing and paynent
i ndustry. For the nost part, nost consuners still pay
their bills the old-fashioned way: they get the bill in
the mail and they wite a check. | think industry
studi es show that there were 17 billion paper bills
produced | ast year, and of that 17 billion paper bills,

74% were paid by check; 11 percent were paid
el ectronically.

| am here today because it is our position that
we are running into a lot of state and |ocal |aws that
are increasing our cost, and this is a young industry,
t hose costs do add up, and they becone a barrier to
entry. They also raise the price of electronic bills and
t hey keep people fromtransitioning from paper bills to
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el ectronic bills over the Internet.

We understand that there are a | ot of
| egitimate consumer issues out there that are driving
these laws. CQur main problenms with them are when you do
busi ness over the Internet the way we do, it is very
difficult to keep up with the aws of the 50 states, and
it can becone prohibitively expensive to nonitor those
| aws and to nake sure that you are doing things exactly
the way the states and sonetinmes the cities and the
counties want you to do it.

We monitored, | think 560-sonmething | aws | ast
year that were introduced in the various state
| egi sl atures and that could have changed the way we did
busi ness. Only one of them actually passed. It was
Senate Bill 168 out in California. W tracked the cost
of changi ng our systemto conply with that law. It was a
|aw that had to do with whether or not you could send out
a consuner's social security number over the Internet.
We had to reprogram our system and because we cannot
differentiate our California custoners from any ot her
customers, we had to reprogramit for all of the states.
It was several hundred thousand dollars for that one | aw.

In a growing industry |ike ours, you can see
t hat those kind of costs can add up. So, our concern
really is the various patchwork nature of the | aws and
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the volunme of themthat we see, affecting growth in the
i ndustry.

COW SSI ONER THOMPSON:  Thank you very much.
Very interesting.

Jerry?

MR. BUCKLEY: | amJerry Buckley, | ama
partner in the law firm of Goodwin Procter, and | act as
General Counsel of the Electronic Financial Services
Counsel. On behalf of the EFSC, we appreciate the
opportunity to participate in this workshop. The EFSC
represents many | eadi ng conpani es offering financial
services over the Internet, including LendingTree, and
our testinony was jointly presented with Eric Cunliffe of
Lendi ngTr ee.

My remarks will focus on the burdens and
i nefficiencies which current state | aws general ly inpose
on conpani es offering financial services electronically
and suggest two possi bl e approaches to streamine the
regul ati on of conpani es providing financial services
el ectronically.

M. Cunliffe, of course, has already discussed
the inmpact of state regulation on his conpany's efforts
to of fer nortgages and ot her financial services
electronically. Oher EFSC nenbers have al so experienced
significant expense, delay and frustration in their
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efforts to offer services to consuners by way of the
Internet as a result of a variety of |egacy |aws and
regul ati ons designed to facilitate face-to-face paper-
based transacti ons but which now stand as barriers to
conpetition in the fulfillnment of opportunities avail able
t hrough el ectronic commerce. As has been nentioned
before, we are not only dealing with | egacy |aws, we are
dealing with | aws which are being enacted today with the
apparent purpose of frustrating the offering of services
el ectronically.

The Internet is a borderless nmedium It is a
paperl ess medi um uni quely suited to facilitate comrerce
anong the states and with other nations, and, of course,
financi al services, because they are denoninated in
nunbers and words, are ideal services to be provided
el ectronically. You do not have to send the physical
goods so the entire transaction can ultinmtely be
conpl eted el ectronically.

VWil e the EFSC supports an appropriate role for
the states in the regulation of electronic comerce, we
suggest that the Federal Governnent has a uni que
responsibility and indeed the Congress has a
Constitutional obligation to reduce or elimnate those
el ements of state or local regulation that unduly burden
interstate comerce. Congress should provide a sound
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| egal franmework necessary to facilitate the free flowin
interstate comerce through the Internet and through
ot her channels of electronic comrerce.

VWhile the difficulties associated with 50 or
nore different licensing | aws predate the existence of
the Internet or the conduct of business by electronic
means, the ease of access to the nationw de market nade
possi bl e by the new technol ogi es hei ghtens the need for
uniformty. The Gramm Leach-Bliley Act of 1999 was an
i nportant step toward the elimnation of unduly
burdensome and unnecessary regul atory barriers for the
banki ng sector of the financial services industry.

We believe simlar progress needs to be
achieved in nortgages and real estate and in other areas
of financial services, as well. Regulations governing
t he brokering, making, and servicing of residential
nort gage | oans, hone equity | oans, and consuner | oans
vary significantly fromstate to state. Each state has
at | east one and in sonme states two or nore licensing
| aws applicable to nortgage and consumner | endi ng
busi nesses.

There is no consistency of definition of the
activities subject to the licensing or the categories of
conpanies eligible for exemption fromlicensing. A
conpany doi ng business on the Internet seeking to becone
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licensed to offer first and second nortgage | oans in al
50 states and in the District of Colunmbia my have to
conplete 50 to 75 separate |license applications; obtain
mul ti ple surety bonds; provide simlar corporate;
personal and financial information on its officers,
directors and i nvestors, on separate fornms for each
state; and undergo expensive and repetitive background
checks and investigations.

Al t hough each state reviews roughly the sane
i nformati on when considering |icense applications, there
is no uniformty with respect to how the information is
gat hered, processed, or analyzed. Nor is there any
effective system by which states can access information
obt ai ned by other states to reduce the redundanci es of
the current system

As a result of these inefficiencies in the
mul tistate |icensing process, a conpany seeking national
| ending authority may require up to a year or nore to
obtain its licenses, and the cost is in the range of a
half a mllion dollars.

Wth one mnute left, I will just give you the
two concepts that we are advancing to try to address this
problem One is that we believe that the NARAB proposa
that was in Gamnm Leach-Bliley, which called for a
national licensing effort if the states could not get
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their act together, nmade sense. W should encourage the
states through national |egislation, if necessary, to
adopt a system which allows you to qualify in one state,
have standards that are net across the states and be
admtted in the other states on that basis.

Second, and if that does not work, we think
that there ought to be a parallel effort to consider a
Federal charter for people offering nortgage | oans
el ectronically, along the lines of the current charter
offered by OTS to thrift institutions. Wat we have in
mnd is essentially a non-deposit charter, which woul d
all ow you to take advantage of the secondary narket
instead of trying to access deposits for your |oans, but
be able to have the benefit of the preenption that is
avai | abl e under the current OIS charter, operate across
the 50 states, you would still have the benefit of
excel l ent regul ation at the Federal |evel, and you’'d have
the opportunity to operate without all the burdens that
are inposed through the current system

And we think this is applicable not only to
| endi ng, but m ght be extended to other functions that
are essential to the real estate purchase process and to
ot her financial services, as well. Thank you.

COW SSI ONER THOMPSON: Thank you. | would
like to note that Professor Yezer nmay cone in a little
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| ate, so he may join us later. Now, we are going to take
gquestions fromthe audience, but | get first dibs to ask
a few questions of nmy owmn. But if you have questions,
you can raise your hand and there will be note cards and
soneone will be collecting note cards. And the sane
thing down in 432 in the overflow room correct?

MS. OHLHAUSEN: | think so.

COWM SSI ONER THOMPSON: To the extent there is
someone down there.

MS. OHLHAUSEN: If there is sonmeone there, yes.

COW SSI ONER THOMPSON: |If so they can bang on
the ceiling and | et us know.

MS. OHLHAUSEN: Ri ght.

COWM SSI ONER THOMPSON: | thought all of these
presentations were very interesting. They are
interesting in a couple of different senses. First,
there is an observation that | nake: traditionally, e-
busi nesses have spent a |lot of tinme and energy and noney
inthis tow fighting all forns of Federal regulation.
Have things really changed?

MR. BUCKLEY: You' Il find that e-businesses
have been here in force, asking for the enactnent of E-
sign legislation, which ultimtely passed. That was a
form of Federal preenption of all state laws to
facilitate the electronic delivery of financial services.
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What we are tal king about is industries which are
regulated, and it is a question of relative burden. And
the fact that we have a national market --

COW SSI ONER THOMPSON:  Now, mpost of ny banking
friends call that |esser evil.

MR. BUCKLEY: That is right, well, they have
lived with national bank charters and, in fact, the
benefit of the proposal, the |atter proposal that | nmade,
is that it does not require Federal regulation, it offers
it as an alternative. It allows the conpany that wants
to offer financial services electronically to opt for a
Federal charter and get the benefit of one regulator, a
good regul ator, and offer their products across the 50
states, subject to state consuner protection |aws, but
not subject to exam nation, licensing and all the burdens
t hat have been discussed at this table. It is not
required if you choose to operate at the state |level, you
can still do that.

So, we are not calling down Federal regulation.
We are offering the opportunities that Federal regulation
provi des currently to national banks, thrift institutions
and ot hers.

MR. CUNLI FFE: Can | naybe add a comrent to
t hat, Commi ssioner? From our perspective, we have
al ready gone through all this. W are already |iving
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with it; we spent the noney. W are in an enviable
position of having done it. Qur concern is for the
consunmer side. And having lived through this, | cannot
descri be the various state regul ations, comm ssion
rulings and | aws as anything other than a total ness.
And it is totally puzzling to the consuner. In three
states we cannot, period, give a consunmer any kind of
rebate on the transaction at all, in West Virginia,

Okl ahoma and Al aska. That is not particularly onerous
for us, because they are not large states for

Lendi ngTree, they are not large states that participate
in the Internet formof financing, but it totally

precl udes them

One state is a no-man’s | and, the popular state
of New Jersey. And New Jersey has not made a deci sion,
and the |laws are conflicting and has not ruled in over a
year to help the real estate brokers. The benefit of
that to us is that typically in our transaction, the
conm ssion | receive is an average of $2,150. | give
bet ween a $1, 000 and $1, 700 of that back to the consuner.
In the state of New Jersey, | get to keep it all. | do
not want it, but nobody’s addressing this.

As Jerry said this norning, the |laws are the
equi val ent of taking the Federal interstate highways and
allowing the state of South Carolina to put up traffic
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lights. It just does not work for the consuners and it
does not work for us. And if the only way to get the
consunmer a consistent benefit is Federal |egislation,
then we are all for it.

COW SSI ONER THOMPSON: Now, in that case,
woul d you agree with Jerry that it should be an optional
choice on the part of businesses, or do you think
sonething nore i s necessary?

MR. CUNLI FFE: Absolutely. | think if the | ead
conmes fromthe Federal Government and the states have a
period of tine to step and cure their ways, then all ow ng
themto retain control is adequate. But | think it has
to be consistent across all 50 states and the District of
Col unbia, and it has to be clear to consuners that what
is now puzzling themis sonmebody in one state can have
one benefit, somebody in another state cannot.

So, yes, | amall in favor of sonething very
simlar to the appraisal |egislation that was proposed to
force appraisers to be licensed in the states. They very
qui ckly came on board and |icensed their own appraisers
and took care of their own business, but they need to do
it consistently and with reciprocity.

COW SSI ONER THOMPSON: | was wondering, Laura,
how then do you go through a sifting process? There are
sone of these areas that you pointed out that have
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legitimate state interest.

MS. BINION: There are legitimte consuner
interests to be protected, whether it is the state that
does it or the Federal Governnent that does it. | am
sure there are volunmes and volunes of state and Federal
law that I do not know that govern that, but from an
| nternet provider’ s perspective, we can only do things
one way. And by definition, any transaction we do
probably crosses two or three state lines. So, would we
prefer that no one regul ate us, probably so, but what we
have to have though --

COWM SSI ONER THOMPSON: | think people in this
bui |l ding m ght have a different view.

(Laughter).

MS. BINION: But we have to have it be
consi stent or we cannot do business, and I think it is
just a function -- it is alnost |ike his exanple of the
state hi ghways, the Internet highways or whatever they
are, you have to be able to go at the sanme speed.

PROF. AUSUBEL: One thing that | could add to
that in terms of the subject matter in this panel, which
is alittle bit disparate, they vary a ot to the extent
that there is something they think of as a state interest
or not. Like if you take what | was just talking about
on IPCs, that is clearly just a national nmarket and one
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woul d be very leary of the states being involved. For
that matter, bill payment seens to be sonmething which in
maj or ways is just a national sort of thing.

On the other hand, you would think there is a
greater role when you are tal king specifically about rea
estate transacti ons because the states do have the
traditional preem nence on real estate issues.

COWM SSI ONER THOMPSON:  Now, from your
perspective, the people here represent the e-narketpl ace
and they have an e-presence. But are a |ot of the
problens different for conmpanies who are traditionally
bri ck-and-nortar-based conpani es that are novi ng online,
as well? O do they see some of the same probl enms you
do? | nean, because you tal k about a range of what
states do. Are they better equipped to |live with that
t han perhaps you are?

MR. CAPPER. |'ve got a comment on that. CQur
situation, | think, is somewhat unique in that we do have
a brick-and-nortar operation and that there are brick-
and-nmortar realtors that are migrating to nodels |ike
ours. E-comerce, quite frankly, allows for a nuch
better, faster, cheaper transaction in this all-inportant
category. It's just rmuch nore efficient. The consuner
feels much, nuch better about it.

I n our case, because of the national regulatory
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make- up of the National Association of Realtors, it
genuinely feels like the |l arge nore successful brokerages
have recogni zed that we have an advantage and that we've
i nvested and we' ve devel oped it, and they want to stop
us. And they're stopping us through the Nati onal
Associ ati on of Realtors.

| cannot think of any other way to describe it,
other than it's very anticonpetitive. W discount fees,
we rebate fees everywhere we can. Qur consuners | ove us.
It's just a better way to do the business. W weren't
really on the radar, because we were real small, unti
suddenly one of the nmore major e-commerce players in the
wor | d, Yahoo, wanted to give their users a better real
estate experience and | ooked nationw de for a realtor
t hat was nodern and that could handl e e-conmerce.

Qursel ves and sonme people like us out in
California called Zip Realty, are so far the only two
that they found that could do this. It was suddenly when
we were on that radar screen that the big guys said we
need to change the rules. W need to say you can't do
what those guys are doi ng.

COWM SSI ONER THOMPSON: Well, you've alluded to
t he National Association of Realtors which has a rule
that will affect you, something that's new. What is it
specifically and how do you think it will specifically
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i npact the work that you' re doing?

MR. CAPPER: The National Association was
progressive in the very begi nning when they set up this
neat MLS exchange, and it has worked. It is a
cooperative exchange that works very well.

When you bring together a bunch of conpeting
and cooperating brokers, you have to have a set of clear
rul es and regulations or it just won't work. They have
had really clear rules and regulations that work very
wel |l . VWhen you go through them you go through page
after page after page of things you can't do with this
val uabl e data. And they're legitimte things. You can't
show it to the public, you can't sell it, all that kind
of stuff. And then you get towards the end and it says
however, none of these “do-not” rules preclude you from
sharing a reasonabl e nunber of these listings with your
own bona fide buyers and sellers. That's why we can all
call up any Col dwell Banker guy in town and they'll just
flood us with listings over the fax, or even e-nmil.

That's what we built our business on, those
rul es and regul ations, which we think are very, very
reasonable. W just chose a new path to deliver
listings, just to our bona fide buyers and sellers, not
to the public. They're nowtaking it away. They're
giving all the other brokers the ability to strip out
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their listings fromours. They've rendered e-conmerce
impotent. It is what they will have done, if this
happens.

COWM SSI ONER THOWVPSON:  Well, 1'I1 throw this
open to everybody, but | was curious, though, aren't
there sonme people who will say, who are in states, or for
that matter 1've heard it in the Federal Governnent, you
guys just represent a certain kind of segnent of people
who are the buyers or the sellers, people who are engaged
in transactions. W cannot nmke public policy based on

that segnent. We need to | ook at what everyone is and

you're not in the center. How would you address that?
MR. CAPPER: | think that there is absolutely
no question that the world will evolve to where we are in

the center. The Internet is becom ng the center of al
commerce. The traditional guys are trying to get there.
| would | ove to hear what the Professor has to say to
that, too, though.

PROF. AUSUBEL: Let me give a conpletely
different answer. | mean, first of all --

MR. CAPPER: Maybe | take that back. | don't
want to hear what he has to say.

(Laughter).

PROF. AUSUBEL: You'll still like the nessage,

"' m sure
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COW SSI ONER THOMPSON:  Ask the person who has
absolutely nothing to | ose by giving the answer.

MR. CAPPER: That's correct.

PROF. AUSUBEL: | nean, first of all, what do
real estate and I POs have in common? A preval ence of a 7
percent conm ssion, and furthernore, a preval ence of a
very high and standardi zed comm ssion well pre-dating the
Internet. | mean, so, when you're tal king about the
barriers to entry in either of these markets, these are
t hi ngs that Federal regulators should have dealt with in
an effective way 20 years ago.

It's now reappearing in a new context because
in particular in many of these types of things the
Internet is now the nost viable way to have new entry,
and in some of these things, in particular, you' d expect
transaction costs would be much | ower when the technol ogy
is alot nore efficient. Many of these are old line
regul atory issues and just because the e-comerce guys
are raising it now does not mean these are things that
the FTC and DQJ shoul d have | ooked at a long tine ago.

COW SSI ONER THOMPSON:  Well, | mean, Jerry
alluded to this a little bit when he said there are sone
| aws that are outdated, and there are sone that may be
hostile or protectionist, and there are sonme that n ght
just be burdensone. And, so, the question is, does it
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matter which is which? | nean, because the one thing --
and | | ove econom sts -- but one of the things that they
woul d say, many people who are involved in the policy
arena, it's not always about price. So, that's why I
said, how do you wind up sifting through the interest,
when you | ook at those three categories of |aws and
regul ati ons? How do you try to figure out what consuner
benefit m ght be?

PROF. AUSUBEL: Yes. Well --

COWM SSI ONER THOMPSON:  When you tal k about
| POs, there are sonme people who would legitimtely say
and that you nay argue with -- that there is sone
| egiti mate sharehol der, corporate interest in a conpany
targeting where sone of its shares go, in institutions,
et cetera, and in order to provide shareholders with
maxi mum val ue.

PROF. AUSUBEL: But the thing that I would
enphasi ze is, take IPOs. It should be a red flag to
regul ators, and | forget the dollar range --

COWM SSI ONER THOMPSON: Which is great because
| work in the Federal Government, | can't afford any
anynor e.

PROF. AUSUBEL: There was a recent study which
| ooked at I1POs in a certain range, it nmight have been 20
mllion to 80 mlIlion range, it m ght have been sonewhat
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different, but it found that roughly 90 percent of them
had exactly a 7 percent comm ssion. |'msure that the
real estate people can cite very simlar sorts of things
in the real estate industry. That should imediately be
raising a red flag that they are anticonpetitive issues
and it is not nerely what you are saying that there are
rul es on the books because there are legitimte
regul atory concerns to help consuners.

MR. CUNLIFFE: In fact, the Professor is
correct, in three states we're not allowed to give
rebates to buyers, but the state certainly says that the
realtors can reduce their conm ssion for the equival ent
benefit. Well, of course they can, they can't do
anything else but allow a realtor to charge whatever they
want on the conm ssion, otherw se that would be
anticonpetitive and price fixing.

MR. BUCKLEY: To try to answer your questions,
| m happy to say that the El ectronic Financial Services
Counci | menbers, some of whom many of whom are
traditional players, Wells Fargo and - -

COWM SSI ONER THOMPSON: | know them right, we
all know t hem

MR. BUCKLEY: They are supportive of the
position taken here. Now, it's interesting, because in
sone ways you could point -- you could say, and | think
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Eric's conmpany, now fully licensed and operating, could
say well, you know, we have a conpetitive advantage,
there's a barrier to entry for others. But they
recogni ze that this is not a good way to run the system
And they think that it is worthwhile to consider.

Now, you're asking what is the gravanmen, what's
the test? You can | ook at the various states and say in
t hose states where there is not a brick-and-nortar branch
requirenment, is anyone being injured there? |Is anyone
being hurt there? You really can | ook at these
requi renents and say which of these are surplusage?

Whi ch of these are not necessary? And then ask which
ones are.

You can even |l ook, as | have suggested, to the
Federal charter, and say how do Federally chartered
institutions doing business in those states today operate
and what are they subjected to? |If you use that
standard, you can really nake a judgnent: there are
legitinmate interests to be protected. There are consuner
protection laws at the state | evel that are needed, but
accretions that are not needed and are duplicative can be
elimnated without any damage to the consuner interests
we're all trying to advance.

COW SSI ONER THOMPSON:  Now, | think that's a
very interesting idea. You know that it's a general
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trend in the Federal Governnment, | think, that we take a
very circunspect role in actually advocating things,
i deas, that preenpt state involvenent. | don't think
that's an unfair statement. Now, in that case, what is
it that we say to states and al so what do you foresee in
an ideal world would happen? How |ong do you think it
woul d take for us to have a degree of Federal involvenent
in the areas that you've just outlined? You can start,
but I am each of you have a view.

MR. CAPPER: | am going to speak up every
chance | get.

COW SSI ONER THOMPSON: | am sure each of you
has a view.

(Laughter).

MR. CAPPER: | will tell you why, because |
have a specific issue that's happening in Novenber, that
if it's not addressed, it will danage e-comrerce
significantly.

COWM SSI ONER THOMPSON: | think there are a | ot
of issues up at that end of Pennsylvania Avenue that wl|
happen around Novenber.

(Laughter).

MR. CAPPER: Ckay, | think you are probably
right. | understand.

(Laughter).
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MR. CAPPER: The people on the anticonpetitive
side of this issue know | am here, they chose not to be
here. | will tell you, if the FTC does not do sonething
proactive on this, they will interpret it as meaning that
it's okay to proceed. In ny case, it's not al
necessarily about price. I1t's about service. [It's about
all owi ng Century 21, Cendant Corporation, Caldwel
Banker, to stay back in the 1970s and 1980s, and when
you're ready to go buy a house, sonme guy ny age will cone
and drive you around in a Cadillac all day long until you
find something you want to buy, as opposed to our way of
being able to do it. If they don't enact what they're
trying to enact, we will show you every property, in
detailed information, in the targeted area that you want
tolive in. W won't be calling you, we won't be
bot heri ng you, we won't take you in until you're ready to
go.

It is a better way. | amnot the only guy
doing it. But they are trying to keep us from doi ng what
we do, both because we do it better and we do it cheaper.
It's not a Federal or state issue prinmarily on the data
thing as it is an association issue. And it's a real
serious matter in our industry.

COW SSI ONER THOMPSON: Wel |, Darren, you've
been very quiet.
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MR. ROSS: Just being a sponge.

COWM SSI ONER THOMPSON: Hmm that's a dangerous
thing. Wat is your view?

MR. ROSS: Well, the issues we have been
speaking to really have been around the real estate
agent/consumer process and sort of around the comm ssion.
You know, speaking fromthe title industry's perspective,
we don't have many issues, per se, with state or Federal
regul atory restrictions around e-comerce. E-comerce
has been around since the '"70s with EDI. It works very
well. W are entitled to do it. It is legal to do it.
We can do B2B e-commerce just fine today.

The issues that we are facing today really
revolve nore around the electronic nortgage transaction,
el ectronic closings, how we can inprove the closing
process for the consumer by facilitating an el ectronic
cl osing package, allowing for electronic signatures to be

used, really obtaining the benefits of a paperless

transaction. It benefits everyone involved, |ender,
title conpany, consuner, investor, secondary, throughout
the line.

Agai n, the issue on electronic recording, if we
can't electronically record docunents in electronic form
whi ch have been executed el ectronically, UETA and E-sign
does us nothing. W cannot cl ose; we cannot establish
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public | and records; we cannot establish constructive
notice to third parties. And, therefore, regardl ess of
the technology that's available, it's obsol ete.

MR. BUCKLEY: Conm ssioner, on that subject and
on the subject of recording and on the general subject of
preenption, | don't think that preenption is the first
choice, but I think that things are stuck in the nud
enough that we have to have sone discussion of preenption
at the Federal level so that we get things noving. |
think that is possible to work with AARMR, the nortgage
regulators, to work with the recorders associations, to
work with others. | think they can be noved, but there
has to be a counter balance to the |ocal pressures to
keep Internet commerce out. Unless you have that counter
bal ance, the political pressures at the |local |evel are
so strong and the special interests are so strong that
they are likely to prevail.

MR. ROSS: That's absolutely right, Jerry, and
| amthe co-chair of the standards committee on the
Property Records | ndustry Association, once the Property
Records I ndustry Joint Task Force, involving various
entities such as Fannie Mae and Freddie Mac and the
county recorders around the country, and we have
devel oped a framework of industry data standards that is
ready to be approved.
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We have worked very closely with M SMO, the
Mort gage I ndustry Standards Mi ntenance Organi zation, in
constructing this data framework, which would facilitate
a national nodel for electronic recording. |If we could
el ectronically record docunents, we elimnate gap ri sk;
we elimnate date-down types of searches fromthe tinme we
get docunents recorded back fromthe courthouse. W
could secure ties in a day, and we could issue fina
policies immediately. The benefits are there, but we get
into situations where restrictive legislation is either
in place or it is not in place. W actually did two of
these in Monroe County, New York, and we had the sane
i ssues that they could not effectively record those
transactions legally, so we had to duplicate the process
on paper.

Until we get some form of |ocal enabl enent,
ei ther through various state technol ogy offices or state
i brary and archives conm ssions or sonething, as Jerry
says, at a Federal |evel, adoption will be slowif
nonexi st ent.

COW SSI ONER THOMPSON:  Well, | think one of
the things you've all outlined a little bit is there's
al ways this interesting debate when you talk to e-
conmer ce about e-commerce, who gets it and who doesn't,
all right? 1 nmean, one of the things that strikes ne as
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curious is that fromthe bottom up, do consuners get it?
Do they understand it? Do they understand what they nmay
not be getting? |Is that the way to really initiate
di scussi on here? Because, to a certain extent, you're
tal ki ng about some pretty heady issues here that we can
sit and talk about at this table. But, it is the bottom
I i ne and what happens at ground | evel that everybody
seens to be concerned about, but we are not hearing very
much about .

MR. BUCKLEY: | think your point is very well
taken. In fact, | have often thought that at sone point
the power of the Internet to reach consunmers through
t heir business contact would all ow you to nessage the
consumers: you are m ssing out on sonething and you
shoul d contact your state representative and so forth.
Maybe you could, through electronic nmedia, ultimtely
create the grass roots that nobilizes the public. That's
a major effort, but it's a possibility.

The problemis that in the neantime, the
special interests are organi zed agai nst and the public is
not fully aware of what they are mi ssing out on. Eric
can give you an exanple from South Carolina where he has
had comuni cation with consumners.

MR. CUNLI FFE: We have considered putting up on
our web site and through our e-mail sources information
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to a consuner that says the reason we don't do business
in South Carolina, which is |less than five m|es away
from our corporate headquarters, is because of blank and
turn the state regulators instantly on their heels and
extrenely annoyed with us. We can do that in nultiple
states. | can't do that because | don't know what the
repercussions are going to be to ny business.

But | would sort of like to introduce an
exanple into the record, Comm ssioner, which is a
consumer in South Carolina, which is for all intents and
pur poses, as an outsider, the same |ocation, conplained
because he could not get a transaction done. He
i ndi cated that sonebody fromthe South Carolina Senate
Banki ng Commi ttee contacted LendingTree to di scuss that
matter and said there's absolutely no reason that you
can't get a loan from Lendi ngTree, they should be giving
you a | oan.

Initially in South Carolina we had two issues.
One was that to do business in South Carolina, we had to
physically create all the disclosure docunents, mail them
to the consumer, get the consuner to sign the hard copies
and return themto us and upon returning and verifying
the signature we could then call the consuner and do
busi ness.

Now, the Federal E-sign |legislation w ped that
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out, a great exanple of how it took out a barrier to
consunmerism But it left in place the one thing we
couldn't address for this consuner, which was we're
required to have a fully staffed 30-hours-a-week person
| ocated in South Carolina, with office facilities. W
have to notify the state if we change our office hours,
and that person would do nothing. The records nust be
mai nt ai ned there, and that would do absol utely nothing
for us; it's expensive for us. South Carolina isn't a
| arge business opportunity for us, but the consunmers in
South Carolina are very puzzled. They want to know why
they can't do business with Lendi ngTree.

We transact, depending on the refinances, we
get between 20,000 and sonetines as many as 50, 000
consuners a day requesting our services, every single
day, saying we believe that the Internet is the way to
go. Unfortunately, what a lot of themdo is they get the
pricing and the bids fromour |enders, then they go to
the | ocal nortgage broker and say beat this.

We have provided a benefit and reaped
absolutely no revenue fromit, but it is still something
that the consuners are smart enough to figure out, and
t hey have figured out. On the real estate side, the
Nati onal Association of Realtors itself says
approxi mately 75 percent of consumers go online and | ook
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at properties before they make a decision to buy. That
is a huge number of consuners. It is the transactability
that is m ssing, not the consuners' awareness that there
is some kind of value there.

And | brought the letter from-- if you could
pass it on to the Conm ssioner. Thank you.

COW SSI ONER THOMPSON:  Well, | see that all of
you have sort of ducked ny question about tim ng, that,
you see, in the end, you have to get a ball rolling in
order to have a discussion and then to sort out what the
possi bl e options are for a solution, okay? Wat do you
think -- I mean, each of you are involved in businesses
where timng is very inportant. What is the ideal? |
mean, all of you would |ove it to happen yesterday, but
what do you think realistically is going to happen? Have
you reached critical nmass in your business relationship
with states in a variety of areas? 1|s there enough
interest on the Federal side to actually take up a
debate? Easy questi on.

MR. CUNLI FFE: My answer to that question woul d
be somewhat along the lines of the Professor's, that we
are doi ng business and doing very well right now. W
believe it is the consuner that is hurting. |If we do not
start to do sonething now, regardless of how long it
takes, it is going to be 20 years downstream and we still
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wi Il not have done anyt hing.

MR. BUCKLEY: | think that it would be hel pfu
to have the FTC issue its report. You have raised this
i ssue, you have done the first thing that has to be done,
and you have the ability, you have the bully pulpit, you
can raise this issue and you can wite a report on it.
That will be a first step. That will give confidence to
sone people in Congress to say, you know, there is an
i ssue here, if you conclude that there is, | am hoping
you will. There is an issue here. This is sonmething
t hat shoul d be addressed.

You have people fromthe Progressive Policy

I nstitute, which obviously supports a Denocratic side of

the aisle. | think you will have sone people on the
Republican side of the aisle, as well, concerned about
it. You mght get some |egislation introduced. That

m ght start a debate at the |ocal |evel, maybe at the
state level. Maybe the regulators will say well, maybe
we ought to consider what we can do here. Maybe we do
not want to have Federal regul ation. Maybe we can sol ve
sone of these problens. And you get the process going.
How long is it going to take, you know the regul atory and
| egi slative process is a long process, but it can nove
forward and we cannot despair.

COWM SSI ONER THOMPSON: The reason | think this
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is very interesting, when | asked is there a tipping
point on the part of industry and is the “e” part of this
i ndustry different than others is that there are many
peopl e in Washi ngton who find that the financial services
i ndustry has not necessarily been receptive to discussion
about public policy problenms in the past, and G amm
Leach-Bliley is an exanple of that, that the financial
services industry wanted to tal k about parts of
stream ining that they wanted to tal k about; they didn't
want to necessarily tal k about any broader sense of that.

Now where you' re tal king about an area where
t he Federal Government can actually be hel pful in
di scussi ng sone of these issues, do you think that that
di scussion can take place in a free-wheeling sort of way?
To tal k about all the problenms but al so whether the real
concerns that consuners have and the benefits that they
can achieve, including issues dealing with
conpetitiveness and consuner protection? Those are areas
that we are particularly concerned about.

As a person who has been involved in financial
services before this for a long tinme, | represented a | ot
of people that felt that we know better, but now the
guestion is is there a greater recognition in the
financial services industry that they may have to work
toget her with Federal Government and with consuners to
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find a better public policy answer? You know, it is not
us, it is not that we have a better answer, it is just
everybody collectively has got to reach a better
conclusion, and that discussion's going to take a | ong
time. Is this very distressing to you?

PROF. AUSUBEL: One thing that is bothering ne
is, | nean, if you look at the political econony of the
whol e situation, in each one of these situations, you
have a collection of incumbent firns who basically feel
t hreat ened by changes, in particular, ones that would
open up the process, and they typically have well
organi zed trade associations, they are well plugged into
representation and so forth. Then you have a | ot of
i sol ated consunmers who are aware that the current system
is not working well for them | nean, people are
outraged when they have to pay a 6 or 7 percent
commi ssion to a real estate broker --

COWM SSI ONER THOMPSON: Unl ess you're rel ated
to one.

(Laughter).

MR. BUCKLEY: |Is your wife a real estate --

COWM SSI ONER THOMPSON:  No, no.

PROF. AUSUBEL: People are quite well aware
that there have been all kinds of abuses going on over
the | ast few years involving IPCs and it has been harnful
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to them But people do not have the individual interest
to just go out and organize. | nmean, what you're seeing
here, people who are trying to break into these various
industries is what you're going to see. People are not
just going to cone to you on their own.

| at least think that part of the institutional
role of the Federal Trade Conm ssion ought to be to | ook
around and see where are there industries that really are
suffering fromlack of conpetition and where there are
ways of opening it up and take the lead. | nean, draft
nodel |egislation, not really saying it is going to get
approved, but push the discussion yourselves.

COW SSI ONER THOMPSON:  Thank you, Professor.

(Laughter).

COW SSI ONER THOMPSON: Okay, | wanted to do
sonething here. | amgoing to give each of you a couple
of mnutes, and if you had a wish list fromus, what
woul d you want us to do, and be very specific.

MR. CAPPER: | go first?

COW SSI ONER THOMPSON:  Yes.

MR. CAPPER: Well, | did --

COW SSI ONER THOMPSON: Wait a m nute, nmaybe
that's not fair. You went first last tine.

(Laughter).

COW SSI ONER THOMPSON: Maybe you shoul d go
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first this tine.

MR. BUCKLEY: | defer, | think he has a nore
i mredi at e need.

MR. CAPPER: | thank you very nmuch, and | do.
When you asked the tim ng question, | said nman, the tine
is now for my part of the world and the conpetition. |
| ove what the Professor said just then about you guys
sort of taking an initiative. | would even underscore
what he said about the consuners. Qur consuners get it
and they love it. But --

COWM SSI ONER THOMPSON: | thought we had taken
initiative already, but, you know --

MR. CAPPER:. Well, we are going to the next
step. The first step was to get here, and we are here,
SO we are going to the next step. But the consunmers, ny
consunmers, are not going to become advocates for ny
cause. | nean, they will to a degree, but we have had
consuners conme to us and tell us |ook, these realtors are
behaving in an anticonpetitive way, would you like us to
issue a press release and tell themthat they are saying
t hey are not going to cooperate. And we go, well, that's
cool, but we don't want to tell the whol e nmarketpl ace
t hat we got problens. And, so we have to be careful.

But, Comm ssioner, what | would really like the
FTCto do is to ook into this very specific initiative
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that is a proposal that is in front of the National
Associ ation of Realtors right now, scheduled to be voted
on in November, in New Orleans, and it is critical to e-
comrerce, it is critical to the consumer and it is
critical to stop anticonpetitive behavior. And it's now.

COWM SSI ONER THOMPSON:  Thank you.

MR. CUNLIFFE: | think Jerry was absolutely
right, Comm ssioner. | think the issues of a white
paper, should you feel opposition is valid, would go a
long way. | think it would go a long way to address the
facts. You could take the nost restrictive |licensing
state in the United States right now for real estate
pur poses or nortgage purposes and replicate it and say
t hat addresses all consumer issues across the board.

State legislation, there is a | egislator that
is going to say well, that doesn't address my consuner
issues in South Carolina or ny consumer issues in
Tennessee. But it has to be done for us to be able to
operate on a consistent basis. Although we are |icensed
al ready, we are obviously subject to the fact that any of
t hese states at any one tine can start to change their
licensing laws and we are going to go through that
expense of nmonitoring them reapplying every year, to say
not hi ng of the personal inconvenience. | inmmgrated
fortunately to this country in 1968 and before doing so
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went through extensive background checks and the FBI took
my fingerprints and they still have themon file. | have
since given --

COW SSI ONER THOMPSON: | know where you |ive.

MR. CUNLI FFE: | have since given 35 states
five sets of ny fingerprints, and nobody has benefitted
fromthat except for the fact that | probably could
commt a crime now because | don't think I have any
ri dges left.

(Laughter).

MR. CUNLIFFE: It is absolutely ludicrous to nme
that there is not a central repository for that kind of
information, to say nothing, as Jerry said, of
shar ehol ders, boards of directors having to report
personal information to every single state. So, froma
state positioning, take the nost restrictive state or the
nost consumer-oriented state that you wi sh, but make it
consi stent and demand that the states do that or the
Federal Government will do it for them

On the financial nortgage side, there are
states |i ke Tennessee that has no | aw mandating that we
have an office in state, but a regul ator has deterni ned
that he is not going to |l et anybody from out of state
operate in his state without an office. There is no
| egal background for it. W can't go and sue the
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| egislatures in every state that produces sonething |ike
this, but that is a pure instance of sonebody saying this
will keep the conpetition out.

My personal bandwagon of the rebates to
consuners, | think states would see sonething in this
paper that says how in the world could the |egislation
that the states put in place, which was absolutely valid,
sayi ng nobody but a |licensed person can get a piece of a
real estate comm ssion. Obviously a great purpose to
prevent fraud on the consumer; but never intended to
apply to giving the consunmer his own noney back.

The State of Washington and every other state
has such a law. Realtors in the State of Washi ngton
chal | enged us, went to the Attorney General informally.
He read the | aw and said you' ve got to be kidding. The
| egi sl ature never intended that a principal in the
transacti on should not be able to get some of their own
noney back. Put us on a firmfooting in the State of
Washi ngt on, sonething fromthe Federal Government that
indicated in a white paper that you ought to | ook at that
and exani ne your own principles on why you are enforcing
this thing would help.

And to Russell's purpose, 75 percent of
consunmers |l ooking at the MLS. Dealing with realtors who
earn, and | believe, a good conm ssion, | think a |ot of
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them are entitled to 6 and 7 percent for the work they
do, but they are obligated to the seller of the property
to market that property in every possible way, and to
restrict that marketing just doesn't make sense and j ust
smacks of total protectionismto ne.

COW SSI ONER THOMPSON:  Thank you.

MR. CUNLIFFE: I'msorry | get so inpassioned
on this.

MR. BUCKLEY: If | could yield part of tinme to
just ask that you address one question for the record, so
that it's there. As we tal ked at breakfast, you tal ked
about the savings that you believe consuners realize
t hrough this system and | think it m ght be useful to
just briefly docunent it, because it is not an
i nsignificant amount of noney we're tal king about for
consunmers. And that is the constituency that
Conm ssi oner Mozelle is nost concerned about.

MR. CUNLI FFE: It absolutely doesn't. W offer
a reduction in the cost of hone ownership in various
ways. As you may know, | nentioned we have an airline
programwith U S. Airways, United Airlines, Continental
Delta, where you can buy a house and if you buy and sell
a $200, 000 house and finance it with us, you get 162 --
170,000 frequent flyer mles, which is enough to take
your famly on a nice vacation. That's not reducing the
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cost of home ownership, but it's a choice to the consuner
that we offer.

The primary one that we offer is reduction in
cl osing costs, cash back to the consunmer, or sonething in
the formof gift certificates that they can use in hone
supply stores, and every consuner has the right to take
it in cash if they choose. The average on our real
estate rebate, on just one side of the transaction, just
t he buying side of the transaction, is $1,000. |In sone
instances it is much nore; in sonme instances it's as | ow
as $500, depending on the sales price and the realtor's
comm ssion. So, we've got $1,000 on there.

We figure that, and this is purely internal,
Lendi ngTree has researched how i nterest rates |ooked, the
effect of the conpetitiveness of the exchange in four
| enders bidding, over the |last three nonths, on the
average rates that a consuner receives, using Freddie Mac
as the baseline, and it is about 25 basis points, or on
our average | oan of $180, 000 another $450. And if the
apprai sal groups are successful in banning the use of
AVMs, the difference in price is around $300 to $350.

So, we are talking al st $2,000 in cost to the
average consuner, which is certainly significant. You
are right, the consuners do not know that it exists
unless we tell them and we do our best to tell themwth
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our advertising. But even so, we are facing this
anticonpetitive environnment out there.

MR. CAPPER: | mght use a little bit nore of
my time to further underscore what these guys just
poi nted out.

COW SSI ONER THOMPSON:  You wi || have no tine.

(Laughter).

MR. CAPPER: | assune everybody has gotten a
copy of the Netchoice State of E-commerce 2002. They
specifically went into the category that Eric was just
referring to, and probably do not take into consideration
all the savings but point out $7.2 billion savings
projected in the real estate world in this year, if there
were really free enterprise in real estate transactions.

MR. CUNLI FFE: Taking into account the
recording fees and everything el se.

COWM SSI ONER THOMPSON: This is your shot.

MR. ROSS: Wy wish list, huh? Okay, I'Il hit
on a couple of points. Going back to the question of who
gets it, clearly I think the consuner gets it. | do not
think that the apprehension that was once there around
el ectronic signatures is still to the level that it once
was. We have consuners e-signing today at Home Depots,
Wal varts, at various places, signing on pads. They can
do the same thing at a closing table. 1 do not think the
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consuner has issues with that.

What they want is faster, better, cheaper. |If
they can find a listing through an Internet site, if they
can apply for a loan, if they can have an el ectronic
cl osi ng package, if they can view their docunents before
cl osing and we take the process down fromtwo nmonths to
two weeks, clearly there are benefits for everyone. The
consunmer gets it.

The | ender, the servicers get it. There is a
$600 to $700 per file on every single transaction that we
conducted el ectronically, just on the servicing and back
end side of the operations. The investors and GSEs al so
realize this.

Qui ck question, who in this room has ever e-
signed sonmet hi ng? Good. Because anyone who has ever
clicked an "1 agree" or put your nane on the bottom of an
e-mai |l has e-signed. So, congratul ations.

Secondly, | think it could be argued that part
of the reason for the hesitation and the slow delivery of
i nvestor delivery requirenents that we have seen is
per haps because there is some vested interest in who
controls the closing table. Many of these standards and
t hese investor delivery requirenents have been in the
wor ks for over two and a half years now since we began
sitting down to work on these things. | think sone
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guestions and sonme argunents m ght be made as to why it
has taken so long to get formal public announcenents and
approval of these standards released to the public.

Secondly, | would ask that -- or thirdly, I
woul d ask that the Federal Trade Conm ssion do a little
R&D or due diligence in what we can do to authorize and
provide the ability for states and counties to accept
el ectroni ¢ docunents and el ectronic signatures. How can
we tackle that problen? | know | don't have time for it.
Every single county I go into is a unique situation.

COWM SSI ONER THOMPSON: It wusually invol ves
transfer paynents.

(Laughter).

MR. ROSS: That's nmy wish |ist.

COWM SSI ONER THOMPSON:  Larry?

PROF. AUSUBEL: Okay, so | guess ny wi sh |ist
woul d be that this process not end at just having panels
and not just end at having a report, but rather that the
FTC woul d actively pursue proposing |legislation that has
as a general objective pronoting open, transparent
processes in areas of the econony where transactions are
currently being done in arcane ways.

A good way to identify specific sectors for
attention is to look for unconpetitively high prices, and
that is certainly consistent with the historic m ssion of
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the FTC. Then, in areas that are identified, for staff
to | ook for specific practices which seemto have no
rationale to them and which coul d be changed vi a
| egislation. In ternms of things that we have di scussed,
| think the real estate industry definitely would satisfy
t hat test.

What | have been calling nmy pet peeve, which is
the market for new i ssues and stocks, even though that is
not certainly in the FTC s primary regul atory area, it
woul d not hurt to propose legislation. You cannot do any
regul ati ons there, but proposing rules that others could
act on would not hurt.

COWM SSI ONER THOMPSON: | coul d see you would
be really popul ar here.

(Laughter).

COW SSI ONER THOMPSON:  Yes, Laura.

MS. BINNFON: | don't know that | have a
specific wish |ist.

COWM SSI ONER THOMPSON: M stake. No one cones
to Washington without a wish list. Mre inportantly,
when they say that they don't have one, there is a secret
one.

(Laughter).

MS. BINION: Well, if | think of it, I will let
you know. We do not have a specific | aw we want passed.
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We do not have a specific industry issue that we need
cured right this mnute. W just have a grow ng concern
and we are watching it develop. | guess we are here
because we were pleased that sonmeone was willing to
acknow edge that the patchwork of |aws that we see can be
a financial barrier and can hurt consuners.

Do | have a specific thing I want you to do
because of that today, no. | amjust glad that there is
a forumin which it can be brought out and that we can
continue to nonitor and |look at it. Maybe next year if
we have ten nmore California | aws passed that cost us
several hundred thousand dollars, | will have a different
answer. But | think right now we are just thrilled to
have the forumto get soneone to | ook at it.

COWM SSI ONER THOMPSON:  Thank you.

You have 30 seconds.

(Laughter).

MR. BUCKLEY: | just want to say thank you.

And | want to say also that | think you and Chairman
Muris performan extraordinarily valuable function in
bringing this type of subject to the fore. It is true
that preenption is a delicate issue and the interplay
bet ween the states and the Federal Governnment has been
one of the nobst inportant parts of our history, including
150 years ago we had a very strong di scussion about that.
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COW SSI ONER THOMPSON: I n fact, | was talking
to some of nmy European Union coll eagues | ast week, and
they said we don't understand, how do you get along with
your states? How do they recognize Federal authority?
And | said, well, we had a little war.

(Laughter).

COW SSI ONER THOMPSON:  And a | ot of people
di ed.

MR. BUCKLEY: 500, 000 di ed.

COW SSI ONER THOMPSON: | woul dn't suggest t hat
was an ideal nodel

(Laughter).

MR. BUCKLEY: But we have a president who is a
former governor, who is obviously respectful of states’
rights, the fact that his appointed chairman of the FTC
rai ses these i ssues and says there is sonething to be
di scussed here is very inportant. And | think that the
fact that you are willing to do this, the fact that you
have done it is going to be a major first step in getting
a di al ogue going. And, you know, | think that if you
were to go back to that history and | ook at the history
of the Republican party, with its Wi g antecedents and
its Lincoln antecedents, the idea that there should be --
it should pronote interstate commerce is a tradition in
the party, as well.
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So, | think that there ought to be sone
di scussion with the adm ni stration about these problens
that cost consuners and how we might initiate a dial ogue
with state regulators that is a real dialogue, where
there is a real possibility of sonething happening so
they are notivated to discuss these issues and cone up
with solutions that may not require Federal |egislation.

COWM SSI ONER THOMPSON: Thank you. Now, there
are a couple of questions here that | do want to get to
because | think they are inportant to raise. | will read
them One is, how do you address the political issue of
job losses to the real estate and nortgage service
brokers with the advent of e-technol ogy and di spl aci ng
mar ket s?

MR. CAPPER: Well, | think I can just sort of
answer it in the realtor world. The realtor world is
very unique in that there are approximtely 750, 000
i ndependent contractor real estate agents in the United
States. A great many of them do one to two transactions
per year. A great many of themare part-tinme, yet they
still call thenselves real estate agents. | don't know,
maybe with the high conm ssions they can probably come
out okay.

We i nplenented a nodel that we think is what

the rest of the sectors of the econony al ways does, and
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we focused on quality and productivity, and our agents
cl ose 50 or 60 per year. | think the real estate
i ndustry and its structure with i ndependent contractors
was headed toward a mmj or change, whether or not e-
commer ce came al ong or not.

COW SSI ONER THOMPSON:  One ot her question is
-- | think this is the “aren't you really begging the
poi nt” question. How can you conply with nmultiple state
| aws and even local laws, i.e., California privacy
ordi nances, wi thout Federal preenption? And what about
the threat of litigation with inconsistent state |aws and
litigation authority?

MR. BUCKLEY: The answer is that we are seeing
a proliferation of state privacy laws. | work in a | aw
firmwhere we produce studies that are extensive, because
we have to respond to clients' needs to conply. And the
proliferation of state laws in the consuner protection
area and particularly privacy laws is a matter of
concern.

Next year we will have an expiration of the
Federal preenption in the Fair Credit Reporting Act area.
We are going to have to deal with these issues. Next
year is going to be a crucial year in terns of deciding
where are we going to go on privacy legislation. And I
think that debate, again, is one where the FTC could
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provi de sonme help in saying we have to recogni ze that

there is a national market here. We are going to be

conpeting -- the Europeans are driving toward devel opi ng
a market of their own -- which is where they are driving
not as fast as they would like, | guess, but they are

driving it. W cannot have a bal kani zed pat chwork

arrangenent and expect to be appreciably viable in the

| ong run.

COW SSI ONER THOMPSON:  Ckay.

MR. ROSS: Yes, | would like to contribute to
that, as well. | think Laura nentioned it earlier when

she was referring to her social security nunmber exanple,
and we have seen that sane thing in the State of Florida,
where they had a mandate to have their public record

i ndexes up on the Internet by 2001. It was a state
mandate. Additionally, they were required to get their
documents up on the Internet, another year later. They
did that, met their deadlines.

Well, then, along cones privacy. Well, now
we' ve got inmages out here, howin the world are we going
to go back and try to resend different elected officials
or social security nunbers, nanes, all these bits of
information frominmages is a very conplex type of
situation to be in.

And | would just close with a comment that |
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had here, as | was thinking last night, referring to
| egi slation that we nust be sure to distinguish between
regul atory legislation, which often dictates restrictive
standards and conditions, and enabling or facilitating
| egi slation, which can be used to support freedom of
contract and increase predictability and certainty in our
online transactions without inhibiting the devel opnment of
new busi ness nodels or technol ogy.

COW SSI ONER THOMPSON:  Thank you. | am just
going to hit one nore question, because it is addressed
to ne. And the person who wites with purple ink is not
going to be permtted to | eave.

(Laughter).

COW SSI ONER THOWMPSON: It is the basic
guestion, what is the FTCwilling to do and when is it
willing to do it. And the answer is | don't know. |
think part of it will be taking what we've | earned here
over the past several days and anal yzing what it nmeans
and al so thinking about what our statutory role is and
what we're permtted to do, but also to talk about the
range of activities that we could be involved in. That's
not just in the enforcenent area, bringing cases for
anticonpetitive behavior, but also to the extent that we
enlighten -- that we provide insight to states and ot her
groups about areas where we see problenms, but also
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bringi ng constituency groups together to tal k about what

the issues are. Because, especially in the e-space -- as
you all know, |'ve been involved in e-issues for a |ong
time -- |1 think we've noved to a different kind of public

policy nodel, one where businesses and consuners and
governnment together devel op what the right answers nay be
and recogni zing that that has to be an organic process,
one not necessarily fixed in stone.

It's especially inmportant in a fast-noving
mar ket pl ace, but it also begins to build what | call a
constituency base that we al ways have a challenge with
when we're dealing with issues dealing with consuner
confidence and conpetition, which is it is very hard to
build a constituency for issues where people | ose things
and they don't know that they have | ost them They don't
know when they don't have choice and they don't know when
they don't have better prices. They don't necessarily
see the effect right away.

And, so, that's a challenge for all of us.
appreciate you all comng. | thought this was
fascinating, and it raises sonme of the hard issues that
|"ve tal ked about for a long tine. |It's what we need to
t hi nk about, froma public policy sense, and not just in
t he Federal Governnent, but in the states as well and
everywhere else, is that the Internet and the el ectronic
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mar ket pl ace can provide great benefits to consunmers. But

as long as it is still regarded as the place for only
t hose people who are nost willing to accept risk, are
nost willing to be technologically savvy, then we'll

never get there. So, we have to | ook at what's at the
m ddl e of the bell curve and not what's at the end.
Consuner confidence is an issue that lies
there. Privacy and data protection |lie there.
Conpetitiveness is a thing that lies there. Disclosure.
Al'l of those issues are going to be very inportant so
that we don't restrict your businesses, and for that
matter consunmer benefit to those tails in the bell curve.
So, | appreciate you all being here, and thank
you very much for com ng
Now, one other word for the rest of the
audi ence is that you get five mnutes early fromnme, that
we will reconvene at 2:00 and start with remarks from
Comm ssi oner Anthony. So thank you very nmuch for com ng,

as wel | .

(Wher eupon, a luncheon recess was taken.)
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AFTERNOON SESSI ON
(2: 00 p.m)
THI RD SESSI ON - - RETAI LI NG
COW SSI ONER ANTHONY: Good afternoon. |I'm

Sheil a Ant hony, a Comm ssioner here at the Federal Trade

Conmmi ssion, and this will start the afternoon panel.
As with all Conmm ssion workshops, I'min a
| earning mode. In my estimation, our workshop activities

are probably one of the nost inportant things that we do.
They help me personally by giving me val uabl e insight
into the issues and hel p guide ny decisions. But perhaps
even nore inportantly, they provide a non-adversari al
forum where interested parties can get together and
express their views. Alnost invariably, differences are
narrowed, potential problens are flagged and pl ans for
anal yzing and resol ving problens are concei ved.

l’d |like to thank everyone who has
partici pated, but particularly Ted Cruz and his staff for
t he wonderful work that you ve done to organize this
wor kshop.

|’ m hopeful that the workshop will illum nate
i nstances where the state regulatory policy or private
action at issue really does pronote consuner interest and
not special interest.

The next panel will address retailing. Unlike
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sone of the other panels that have focused on state
regul atory efforts, | understand that this panel’s focus
is to be nore on private activities that may raise
barriers to e-commerce by using hardball comrerci al
tactics.

For exanple, I’ve read reports that
manuf acturers as diverse as Levi Strauss and Conpaq
conputers have faced backl ashes fromtheir brick and
nortar retailers when they ve attenpted to pursue e-
commerce options. Sony Electronics has, |ikew se, faced
tremendous resistance and resentnment fromits retailers.

Conpetition anong distributors for a given
manuf acturer’s favor is alnost certainly healthy. But
probl ens may arise where distributors in one channe
exerci se their market power to di sadvantage distributors
i n anot her channel .

One of the cases | encountered early in ny
career here at the Comm ssion was the Toys-R-Us case.
There, Toys-R-Us, a powerful retail chain store, used its
mar ket power to force toy manufacturers to deal on
unfavorable terms with the discount chains |ike Wal *Mart
and Price Cl ub.

Around the sanme time that the Conm ssion was
dealing with the Toys-R-Us matter, it ran into a simlar

issue in the e-commerce context. This was a group
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boycott case called Fair Allocation Systens. There, a
group of Chrysler dealers in the Northwest got together
to forma group that threatened their supplier, Chrysler,
in various ways in order to force Chrysler to stop
supplying cars to a dealer who was selling over the
Internet at a discount. This horizontal agreenment to
boycott their supplier in order to restrict conpetition
was plainly an illegal restraint of trade.

The Comm ssion also found there was no
pl ausi bl e busi ness justification such as the prevention
of free riding for the concerted action by the deal ers.
This was a case that involved blatant m sconduct.

" mcurious to know what forms of |ess blatant
conduct are being used today and whether those activities
m ght potentially run afoul of the antitrust | aws.

Here’'s a question worth pondering. 1Is the
| nternet sinply another distribution option where tried
and true antitrust concepts will suffice or does it
present sone truly novel antitrust issues?

Absent anticonpetitive pressures, |like those we
saw in Toys-R-Us and with the Chrysler dealers,
manuf acturers considering their e-comrerce distribution
options will likely make rational decisions that are in
the best interests of their custoners. | say this
because manufacturers and consuners share an interest in
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havi ng the product distributed as efficiently as possible
and at the | owest possible price. Thus, a self-
i nterested manufacturer is likely to do its level best to
deal with free riding issues and the like, and ultimtely
stri ke an appropriate bal ance between the | owest possible
price and efficient distribution.

On the other hand, can Internet distribution
ever gain a strong foothold in some product areas where
the entrenched distribution channel, nmenbers who
manuf acturers cannot do w thout, at |east until e-
comrerce matures, use hardball tactics to make sure that
the transition period never begins?

As | said at the outset, however, | stand ready
to be educated. So, without further ado, let’'s get this
panel started. Thank you.

MR. AGARWAL: Thank you, Conm ssi oner Anthony.
As Conm ssi oner Anthony nentioned, this will be the first
panel whose focus will be principally on private attenpts
to regul ate e-comrerce rather than regulatory attenpts to
regul ate e-comerce, and we | ook forward to the panel’s
Vi ews.

A few ground rules. Panelists will have an
opportunity to give us an opening statenment of up to five
nm nutes and we have a tinekeeper there who will let you
know when you have a mnute left. Audience nenbers are
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wel come to ask questions. An FTC staff person will have
not ecards, and if an audi ence menber will indicate to the
staff person that you have a question, he'll cone give

you a notecard and bring it up here.

Wth that, we'll start on this side of the
table with Fran Smth.

MS. SM TH: Thank you. |’ mvery pleased to be
here and I want to comrend the FTC and its staff for
intervening in a ot of the state activities to restrict
e-commerce, and | also would like to comend them for
convening this workshop. | think it’s bringing together
academ ci ans, people in the industry on both sides of
many of the issues, sonme consunmer groups, public policy
groups, | think, brings to bear on these critical issues.

What | am prepared to address today is to focus
on what a consumer group thinks of these devel opnments.
Consuner Alert is a pro-market consumer group. W
pronmote the consuner value of a market econony in
i ncreasi ng choice and conpetition, which |eads to | ower
prices and | eads to advances in technology that really
i nprove consuner welfare, health, safety, conveni ence and
so on down the |ine.

Thi s workshop over the last three days has been
dealing with the basic and critical issues in any
mar ket pl ace, even what is a nmarket, how buyers and
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sell ers get together, how conpetition can be encouraged
or restricted, and how regul ators shoul d approach conpl ex
issues in a dynam c marketplace. So, during the |ast
three days, you’ve heard fromall points of viewin a
range of industries about possible anticonpetitive
efforts to restrict e-commerce, whether those are rea
restrictions, and why, if they are, they are occurring.
We’'ve al so | earned about the cost to consuners of sone of
the regulatory efforts at the state level, not just in
terms of dollars, but in terns of limtations on consuner
choi ces and restrictions possibly on increased
i nefficiency and inconvenience to consuners.

As you know, sone common thenmes have been
raised. One is the enornous benefits that consumers get
frome-comerce in the areas of conpetition, choice and
conveni ence. Yet, we’'ve |earned that there are sone
areas where those three Cs are being underm ned, where
consunmers are paying the cost and they' re not getting
many, if any, of the benefits.

A second thene we’ ve heard is
di si nternedi ati on, the disinternediation that has
occurred and efforts of those affected to ward off those
threats to the m ddl eman. Speakers have detailed |ots of
state regul ations that were brought up ostensibly to
pronmote the public good, but in reality, advance the
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special interests of distributors or retailers or agents.

At this workshop, m ddl enmen have been on the
defensive, the traditional m ddl emen, and they really
shoul dn’t have to be. The traditional internediaries see
their role as being dimnished by direct-to-consuner
sales. | would offer that | think it’'s a period when e-
commerce is at the cusp of revolutionary changes, we're
seeing disinternmediation, we’'re seeing reinternediation,
we’'re seeing new forns of internediation, and nobody
knows where it’s going. Nobody knows who are going to be
the primary interfaces between buyers and sellers, who
the | ead groups are going to be at this stage. So, in
this dynam ¢ mar ket pl ace, this area of significant
changes, we have sone recomendati ons that rel ate.

|’ mgoing to skip over sone nore of nmy rhetoric
and get to sone of the recomrendati ons that Consumner
Al ert would have for the regulators in this dynam c
mar ket pl ace that | think has served consuners very wel
and which holds great prom se of serving them nore.

We woul d suggest that the FTC continue their
excellent work in weighing in at the state |evel on
anticonpetitive laws and regul ations that provide no
public good and where the costs to consuners greatly
exceed the purported benefits.

For regul ations affecting interstate comrerce,
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we ask that the FTC block efforts to restrict free trade
anong citizens. For intrastate regulatory policy, we
suggest that the FTC do conparative studies of specific
policies and their consuner inpact, for instance, rate
regul ati on of the auto industry, licensing of such things
as beauty sal ons.

Agai n, anot her recommendation is to exam ne how
some of these new channels of distribution offer new
gains for consunmers. In the area of antitrust, we would
say be cautious, indeed skeptical, in applying static
views of antitrust to new entities and new conbi nati ons,
and instead, focus on the consuner value of these new
arrangenents.

Much of the value of the new intermediaries
will be providing aggregated information for consuners.
Now, conpetitors may charge, and |I think sonme have
charged, that this is tying and this is bundling and this
is steering and this is collusion. These are al

horri ble words, aren’t they, and they're in, obviously,

the antitrust lexicon. Instead of tying, why don’t we
tal k about packaging, referring, |inking, cooperating.
So, again, | would offer to the FTC, review sone of the

trends in antitrust that nmay work agai nst consuners’
interests in the e-comerce narketplace, such as too
narrowl y defining markets.
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| think the key is to ensure that the past
doesn’'t restrict the prom se of the future for consuners,
and that’s what | hope sonme of the thoughts of this
wor kshop will lead to.

MR. AGARWAL: Thank you. 1rv?

MR. SCHER: In nmy view, virtually all antitrust
issues relating to e-commerce, distribution of goods and
services involve the application of settled principles to
a new channel of distribution. However, |I’ve also
noticed that business people, fromtime to tinme, don't
even recogni ze the antitrust issues in this area.
Accordingly, | thought it m ght be hel pful at the outset,
briefly, to summari ze sone fundanmental antitrust issues
involved in private restraints on the distribution of
goods and services and e-commerce.

|’ ve provided an outline which I believe is
out si de which has sonme of the |eading cases in it that
|’ mgoing to survey, starting with the basic issue of
whet her conduct restraining the ability of either a
supplier or a mddleman to offer goods or services froma
web site constitutes an agreenment subject to antitrust
chal l enge or unilateral conduct that’s perm ssible for a
nonmonopol i st.

We start with the basic prem se that a supplier
acting al one generally has the right to refuse to deal
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with an e-commerce retailer or distributor, and it’s
clear fromthe Supreme Court’s Monsanto decision that
such a refusal to deal is lawful even if responsive to
conpl aints or recommendati ons by existing custoners. And
this works both ways. A retailer acting alone can tell a
supplier that it m ght not deal with the supplier if the
supplier opens its own retail web site and becones the
retailer’s conpetitor. After all, nobody likes to do
business with his or her conpetitors.

But what about agreenments? Let’s go past the
unilateral issue. | believe that a supplier’s agreenment
with individual dealers, that it won't supply e-comrerce
di stributors or dealers, is subject to the rule of reason
and generally will be upheld. The situation is different
if a group of dealers, as Conm ssioner Anthony noted,
obt ai ned such an agreenment froma supplier, and there’'s a
danger of per se illegality under such circunstances.

Now, turn it around. An agreenment by an
i ndi vi dual dealer with a supplier under which the dealer
agrees not to do business on web site or purchase
products fromthe supplier for resale over a web site
shoul d al so be subject to the rule of reason and shoul d
al so generally be upheld.

Now, what about an agreement between a supplier
and a deal er or a group of deal ers under which the
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supplier agrees not to open a retail web site? Now,
since the supplier is agreeing not to conpete with its
deal ers, is that a horizontal agreenent not to conpete,
possi bly subject to per se treatnment or a vertical non-
price agreenment subject to the rule of reason? There’s
little law on this to date. | believe the Suprenme Court
hinted in the GIE/ Syl vania case that such an agreenent
with individual dealers would be subject to the rul e of
reason and the Court of Appeals to date seenmed to agree.
Now, what we call a hub and spoke arrangenment of that
nature with a group of dealers and the supplier is
anot her question entirely, and it’s likely to be quite
risky.

Anot her area of antitrust of interest to date
Wi th respect to e-commerce distribution involves
exclusives. We heard a little of that so far in the
first couple of days. For exanple, a supplier’s
agreenent only to direct inquiring consuners to one e-
commerce dealer raises interesting restraint of trade
i ssues, generally again under the rule of reason, as well
as issues under the Robinson-Patman Act, which can be
addressed during our session if anybody is interested.

Finally, a topic that has been discussed in
sonme detail during the workshop is the inpact of state
deal er laws on an e-comerce dealer’s offer of products
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into a jurisdiction in which deal er exclusivity has been
granted. That has been addressed by the First Circuit in
connection with Puerto Rico, Act 75, a dealer protection
statute in Puerto Rico. W may want to di scuss that
| ater.

Now, my outline addresses sonme additional
i ssues and ends with a series of questions that m ght
al so be of some interest this afternoon, but we’'ll save
that for the panel discussion. Thank you.

MR. AGARWAL: Thank you. Paul ?

MR. M SENER: In a panel session held in this
wor kshop on Tuesday, | suggested that the state of
conpetition on the Internet is best eval uated by
consi dering, on one hand, online activities that are
substitutes for or naturally conpetitive with offline
activities, and on the other hand, those online
activities that are truly unique to the Internet.

Al t hough online retailing relies on commercial activities
that are truly unique to the Internet, for exanple,
| nt ernet access service, online retailing itself is a
substitute for offline retailing, including retailing
t hrough traditional brick and nortar stores, mmil order
cat al ogs and home shoppi ng channel s on cabl e tel evision.
And | said on Tuesday, | believe the principal threats to
conpetition in these two categories are, respectively,
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fromthe governnents and industry.

Retail conpetition already was robust before
| nt er net-based retailing began, and since then, it has
beconme even nore vibrant and effective. It is vibrant
t hrough its shear nunbers. There are roughly two mllion
offline retail establishments in the U.S. and thousands
nore on the Internet, and conpetition is particularly
effective on the Internet, where it is effortless to nove
anong conpeting retailers. Instead of having to wal k
across the street or drive across town to another store,
consunmers can sinply and easily nove across thousands of
retail stores with the click of a nouse.

This is especially true for rural America, of
course, where consuners are no | onger beholden to a
single store, or if they were lucky, to a mall of stores.
Now t hey have thousands of stores.

In short, the online activities of comerci al
firms do not present a barrier to retail conpetition
| ndeed, they actually enhance the already robust retail
conpetition that predated |Internet shopping.
Unfortunately, however, sone government policies restrict
retail conpetition. Over the past few days, we' ve heard
a | ot about that. This workshop has reveal ed several
specific cases, for exanple, the regulation of the sale
of caskets and wine. But let ne now describe for you the
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general case in which governments are considering
measures that would inpair retail conpetition across the
board by unfairly regulating online activities that, for
all practical purposes, are identical to | ess regul ated
or unregul ated offline activities.

In ny view, any proposed |aw or regul ation that
treats substitute activities online differently than
offline is anticonpetitive, unless the proposal is
limted to real differences between the Internet-based
activities and those conducted offline. In other words,
where there are true and relevant differences, different
treatment may be warranted, but where there are no
rel evant differences, online and offline nmust, for
conpetition’s sake, if not for fundanental fairness, be
treated the sane.

To restate a concrete exanple, many state
| egi sl atures and even sone nmenbers of our Congress have
consi dered wel | -nmeani ng, but ill-conceived, |aws
addr essi ng consumer information privacy that despite the
pervasive nature of the issue address only online
activities. To the extent there are true differences
bet ween online and offline privacy, they are not
addressed in the proposed |laws. Rather, essentially the
sane activities would, to the detrinent of conpetition,
be treated differently.
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As | suggested Tuesday, the only surefire
solution, it appears, is for the Federal Governnent to
preenpt state action either as a matter of education and
policy or as a last resort, as a matter of law. It is no
| onger sufficient for Federal policymkers to nerely do
no harm They nust be vigilant against the potenti al
anti conpetitive harns caused by non-Federal governnent
actions.

As for the online activities that are truly
unique to the Internet, it is inportant to recognize that
consuners rely on sonme, if not all, of these activities
to reach online shopping sites. Fortunately, governnent
policies have tended to foster and not restrict
conpetition within these Internet-unique activities. |If
anyt hi ng, governnments haven't done enough.

This leads me to ny final point, which is for
the Internet-unique comrercial activities on which
consuners rely for online shopping, government needs to
ensure that private actions do not inpair conpetition for
such inpairments ultimately would harmretail
conpetition. The best current exanple | have is the one
that | quickly nmentioned on Tuesday, and that is
br oadband consumer Internet access. Although conpetition
is robust in the current narrowband honme |Internet access

envi ronnent, the broadband hone | nternet access
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envi ronnent may not be nearly so conpetitive. |If
bottl enecked broadband Internet platformservice
providers in any way degrade or interfere with access to
web sites, the character and the useful ness of the
Internet will be seriously damaged. More specifically,
i npairing consunmer access to retail web sites wll
restrict retail conpetition.

An appropriate approach here is Federal
regul ati on. The FCC could adopt rules to prescribe this
type of anticonpetitive behavior or ensure conpetition
anong broadband Internet service providers, and the FTC
could informally indicate that such behavi or woul d be
consi dered anticonpetitive.

Ei t her way, conpetition authorities should
remain vigilant to ensure the continued conpetitiveness
of consuner Internet access and indeed of all Internet-
uni que online activities.

In sum retail conpetition is robust and all
the nore so because of Internet-based retailing. The
direct threats to retail conpetition come from gover nnent
policies in some specific areas and generally through
“online only” policies that unjustifiably discrimnate
anong nodes of commerce. On the other hand, governnent
policies generally have supported conpetition anmong

commercial activities that are truly unique to the
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Internet. Sonme private actions, however, threaten
conpetition in such Internet unique activities, including
br oadband access, and thereby indirectly threaten retail
conpetition.

Federal policymakers can address these threats
to conpetition by respectively, one, eschew ng or
bl ocki ng di scrim natory policies; and two, ensuring
conpetition either through regulation or conpetition
enf orcenent anong | nternet-uni que comrercial activities.
Thanks.

MR. AGARWAL: Thanks. Janet?

MS. McDAVID: Thank you. | was particularly
del i ghted that Commi ssioner Anthony started with the Fair
Al l ocation case because | think the Conm ssion nade real
i nportant contributions to this issue. It followed black
letter | aw that had been developed in the courts with
respect to brick and nortar retailers in connection with
the first opportunity to try to preclude conpetition
using Internet sites.

Her description of the case saves ne from
wasting my tinme describing it. But it was the last in a
l ong line of such cases involving dealers who are trying
to prevent conpetition fromdiscounters. This kind of
conduct raises risks both for the dealers, who are acting
collectively, and for the manufacturer who may find
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itself unwittingly sucked into a horizontal conspiracy
anong its deal ers.

My recollection of the Fair Allocation case is
that it was, in fact, brought to the Comm ssion by the
manuf act urer who was very concerned about its potenti al
exposure in the even that it was sucked into a boycott of
a di scounting dealer using the Internet by deal ers who
were operating brick and nortar car deal ershi ps, and who
did not want to face price conpetition.

There’s a long |ine of cases, sone of them --
many of them actually, in the autonobile industry, for
exanpl e, Lovett vs. General Mdtors. One of ny particular
favorites is the RWM Enterprises case where a group of
autonobi |l e dealers hired the same | awer and sent
identical letters to each of their manufacturers to
prevent a discounter from opening a nulti-deal ership
outlet, a single conpany mall.

But there have been a whol e range of these
cases, and the case lawis well settled and the
Comm ssion was to be appl auded for junping on this
problem at a very early stage. It’s very significant
that we’'re seeing this kind of conduct devel oping on the
| nternet as we have seen it developing in the brick and
nortar context. And it’s not |imted to automobile
deal ers. W’ ve had wal | paper cases, we’ve had boat
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cases, we’ve had book cases, we’ ve had juvenile furniture
cases. All dealers who face price conpetition from a
| ower price outlet are concerned about the opportunities
that that |lower-priced outlet may have to profit at their
expense.

One of the areas in which | would particularly
commend the Comm ssion for taking a look is the area of
aut onmobi | e deal ershi ps, and I know you spent sone tine
with that earlier in these sessions. | want to echo sone
of the coments that Comm ssioner Leary nade in a speech
t hat he gave in May 2001 about the opportunities for
consuners and the threats to consuners posed by state
| aws which are the product of deal er organizations to
restrict conpetition on the Internet.

| have worked with the major autonobile
conpanies in attenpting to set up web sites that would be
accessible to consuners, that would all ow each of you to
try to figure out what the car you want to buy,
configured in the way you want it, is going to cost. You
could do your shopping online. And the fact is that
state dealers, as the result of |obbying by deal er
organi zations, preclude that from happening in any
meani ngf ul way because an aut onobil e manuf acturer nay not
consummte a sale direct to a consunmer. That is,
obvi ously, restricting access to information by consuners
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and it is also, perhaps, raising costs to consuners.

It’'s an exanple of |awful action by dealer
organi zations, because their conduct in seeking these
laws is certainly covered by the Noerr-Pennington
Doctrine, but it has, nonethel ess, anticonpetitive
consequences and should be, I think, a subject of inquiry
for the Conmm ssion.

MR. AGARWAL: Thank you. Professor Chevalier?

DR. CHEVALI ER: Thanks. | am Judith Chevali er
and |'mfromthe Yale School of Managenent. It’s not ny
area of expertise to talk about the legality or
illegality of certain conduct under the prevailing
antitrust laws. So, I'’mgoing to just confine ny
comments to sone docunentation of enpirica
irregularities fromny research and sone statenents about
econom c efficiency.

So, as ny starting point, | think, take as
gi ven that manufacturers do have sone legitimte
interests in using vertical restrictions to control the
sal e of their products online. So, manufacturers have an
interest in ensuring that retailers have an incentive to
provi de sal es and service effort and for some products
that sale and service effort may be necessarily physical
and may, nost efficiently, be done at the retail |evel.

Now, there certainly may be -- and this
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conplicates the issue, that there nmay be anticonpetitive
rationales for vertical restrictions. Comm ssioner
Ant hony and the other panelists have alluded to those.
But | want to argue that it’s inportant that free rider
i ssues shouldn’t be conpletely ignored here.

Now, when we’re thinking about the Internet,
it’s inportant to recognize that free rider problens can
exi st in both directions, so that it is possible for
brick and nortar retailers to free ride off of the sales
and service effort of Internet retailers, and it is
possi ble for Internet retailers to free ride off of the
sales and service effort of brick and nortar retailers.
So, for exanple, if | were to go into a departnent store
and try on a perfune and see if | like it and then order
it online, the online retailer is effectively free riding
off of the service effort provided by the brick and
nortar retailer.

If | read custoner reviews on a book-selling
web site and then go buy the book at the |ocal bookstore,
effectively the |l ocal bookstore is free riding off of the
sal es and service effort provided by the Internet
retailer.

So, free riding can happen in both directions,
t hough it’s usually enphasized in the direction of

Internet retailers free riding off of brick and nortar
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retailers.

In part, | think that enphasis on one direction
of the free rider problemis a mstake. On the other
hand, | think there m ght be a good reason we tend to
focus nore on free riding by Internet retailers off of
the sales and service effort of brick and nortar
retailers. And one reason for that is because the sales
and service effort of brick and nortar retailers tends to
be physical, it tends to be hard to verify on the part of
t he manufacturer. Did | describe how the vacuum cl eaner
works or did | not really take tinme with the custonmer and
show how t he vacuum cl eaner works? |It’s hard to verify
and it can tend to take the formof a marginal cost.

It can be attractive for the manufacturer to
use margins as a way of conpensating the retailer for
provi ding that sales and service effort. In
circunstances |ike that, whereas in the case of the
Internet retailer, it mght be easy for a manufacturer to
verify that sales and service effort is taking place and
t he manufacturer may be able to conpensate the retailer
directly for undertaking that effort. So, the
di stinction between brick and nortar retailers and
Internet retailers, | think, is inmportant.

| have sone enpirical work with Dennis Carlton

where we | ook at online sales of DVD players, online and
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brick and nortar sales of fragrances and online sal es of
appliances. W selected these products because these are
all products in which we can contenpl ate an i nportant
role for physical sales effort. Wat we docunent in our
paper is distribution arrangenents that suggest that
manuf acturers do think about issues of what kind of
retailers they would like to be selling their product on
the Internet.

So, for exanple, we docunent manufacturer
policies that have the effect of restricting the anpunt
of discounting online. |1’mnot suggesting that these
manuf acturers are involved in retail price maintenance,
but we see situations in which there are products which
are commonly discounted in brick and nortar stores but
which we only find for sale at the manufacturer’s
suggested retail price online.

Thi s happens in circunstances in which
manuf acturers only deal with web sites that have a
reputation for not discounting the products, so
i ndependent retailers, and also circunmstances in which
t he manufacturers have elimnated online retailers
entirely and have chosen to sell their products
excl usively through their own manufacturer web site.

One thing that we know is that in every
circunmstance that we are able to docunent, we find that
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manuf acturer web sites, when a manufacturer sells its own
product directly to consunmers and in a circunstance in
whi ch that manufacturer uses independent retailers in the
brick and nortar world, those manufacturer web sites tend
to be expensive relative to the retail sites in the brick
and nortar world. Thanks.

MR. AGARWAL: Thank you. David?

MR. BALTO. Thank you. Thank you for inviting
me to speak today. By the way, | have two papers on the
out si de table which address some of these issues. |I'm
going to try to focus nore on the vertical restraint type
of issues.

But what | think is at issue here, as all the
speakers have identified, is that certainly private
parties can go and | obby the governnent to create
artificial barriers to Internet commerce, but they can
create some of the same effects sinply by pressuring
their manufacturers to dimnish conpetition over the
| nternet by inposing distribution restraints.

It’s noted in Rob Atkinson’s paper that a
survey of major consumer manufacturers showed that
channel conflicts was one of the biggest issues they
faced in pronmoting online sales, and the ability of the
Federal Trade Conm ssion not only to bring horizontal
restraint enforcenent actions, such as Jan suggested, but
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al so vertical restraint enforcenent actions, is essential
to make sure that Internet comrerce really flourishes and
it doesn’t beconme the high-priced alternative.

| wanted to say a few words about the Toys-R-Us
and the CDs cases that the Conm ssion brought during the
past several years, because | think both of them suggest
the type of situations in which the Comm ssion should be
vigilant. Let ne say at the outset that I was at the
Comm ssi on when both of these cases were investigated and
it’s inportant to distinguish the difference between
vertical and horizontal restraints, and restraints that
initially may appear that they re vertical in nature,
once you do enough digging, you find sort of horizontal
el ements to them

In both of these cases, there were efforts by
individual firms to deter the emergence of a new form of
conpetition. In Toys-R-Us, Toys-R-Us, facing new
conpetition from warehouse stores in the sale of toys,
facilitated a horizontal cartel and also entered into
illegal vertical relationships with manufacturers to deny
the nore popular toys to these warehouse clubs or force
themto be sold on | ess favorable terns. The real irony
here is that but for the antitrust |aws and the
enf orcenent of those |aws, Toys-R-Us probably coul dn’t
have enmerged as a successful category killer itself.
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In the CD manufacturing case, the Conm ssion
| ooked at the cooperative advertising practices of the
maj or CD manufacturers, which seened to be inplenmented in
paral |l el fashion. What the Conm ssion found, although
these agreenments may have initially | ooked vertical in
nature, was that the retailers worked hand-in-glove with
the record distributors to stifle the ability of category
killer stores, such as Circuit City and Best Buy, to
effectively sell CDs at extrenely |ow prices. They also
found evidence that these practices were used as a
facilitating device to protect the margins of the CD
manuf acturers.

| want to talk about the issue of free riding
whi ch Professor Chevalier has so aptly presented, and I
commend to you her paper with Dennis Carlton. M nessage
on free riding is that the issue shouldn’t be ignored,
but theory shouldn’t triunph over enpiricism

In both Toys-R-Us and the CD investigation, the
Conmi ssi on | ooked searchingly at what | ooked |ike black
letter free riding argunents and found them wanti ng.
First of all, | agree with the Professor that free riding
can work both ways and it’s inportant for the Comm ssion
to recogni ze that frequently, free riding may be on the
Internet retailers. But as the Comm ssion found in the
Toys-R-Us investigation, the critical issue is whether
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t he deal ers can be conpensated for the services they
provide. And if that’'s true, then there is no free
riding.

| commend to you the Comm ssion’s opinion in
Toys-R-Us, which proposed three different, |ess
restrictive alternatives that could be used to conpensate
Toys-R-Us for the services they provided.

Carlton and Chevalier’s article focuses on high
service products and, of course, those are different.

But for the vast majority of products, intelligent
consunmers may not be really free riding on the services
of full service retailers.

Hopeful |y, somewhere later on in the
di scussion, | can present sone specific recommendations
for the Comm ssion to address on sonme of these vertical
restraint issues.

MR. NANCE: Thank you. We'Ill have an
opportunity to receive audi ence questions via notecards,
but first we'd like to open up with a few questions from
t he noderators. The first question is, are there any
manuf acturers currently who refuse to deal at all with
Internet retailers? |f so, are these manufacturers
clustered in any particular industry or in any particular
i ndustry segnent? | address that question to al
panel i st s.
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MS. McDAVID: M recollection is that Professor
Chevalier’s paper identified a toy manufacturer who sells
only through its own web site and online sales are not
ot herwi se avail able, but I don’t renmember which toy
manuf acturer it was.

DR. CHEVALIER: Yes. The exanple was Pl aynobi l

USA. At the tine that Professor Carlton and | wote our

paper -- | hate to comment on anything | saw even
yesterday on the Internet and claimthat it still holds
true today -- there were several mjor fragrance and

cosnetic manufacturers who refused to sell online except
t hrough their own manufacturer web sites. So, | believe
there are several exanples in existence.

| should say that these tend to be
manuf acturers who, while not selling exclusively through
a manufacturers outlet offline, these tend to be
manuf acturers who are using nethods of restricted
di stribution offline.

So, for exanple, Playnmobil USA is a
manuf acturer -- you would not find those products, |
bel i eve, at Toys-R-Us or at Price Club because that
manuf acturer only wants to deal with nore high service
retailers. Whether there’s a |link between that policy
and their policy of selling exclusively through their own
web site, you know, | cannot say.
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MR. AGARWAL: |s there a way to determ ne
whet her those manufacturers’ refusals to sell online are
a result of their unilateral business decisions or maybe
a result of some group pressure fromtheir deal ers?

MS. McDAVID: Absent a searching investigation,
|’d be astonished if you can find it, and if you | ook,

t hi nk, as several of the panelists have commented, on the
face, it will appear appropriate. You re going to have
to dig hard.

MR. AGARWAL: Irv?

MR. SCHER: Well, let ne say that nost of the
manuf acturers that you will find are not selling to
Internet retailers, haven’'t adopted that policy
specifically for the Internet. For exanple, Playnobil,
whi ch was nentioned, didn't sell to Toys-R-Us, that
mar ket power retailer, didn't sell to mass merchants
either. So, that was a policy of Playnobil before the
| nternet came into play.

The same thing with many -- there aren’t that
many, but 1’'ll say some furniture manufacturers who
previously wouldn't sell to nail order or tel ephone
retailers and continued that into the Internet.

| believe Dell didn't sell to any retailers. |
think nowit sells to one or two. Apple wouldn't sell to
mai | order or tel ephone retailers. So, it extends out

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

825
into the Internet. So, these are not policies that are
adopted strictly for Internet, these are policies of
conpani es who want restricted or limted distribution of
their goods. And this happens, in particular, in
consuner product categories where pre-sale and post-sale
service is very inmportant, which I know Apple considered
with its no mail order policy, and we’ve seen that in
ot her areas as well.

If I"’mselling nusical instrunents and | have a
client who sells mass product as well as nusical
instrunents. On its mass electronic products, it doesn’t
have these restrictions. But on its nusical instrunment
product category, it does not sell to Internet retailers
or to mail order retailers or to tel ephone retailers.

M5. SMTH: Isn't part of that to maintain the
brand i mage, to say to the consumer that here is a
qual ity product where the brand is inportant? So, to
mai ntain that, not to have it sold at Wal *Mart or sone
pl aces that woul d, perhaps, create, in the consumer’s
m nd, that it’s an equival ent product to something that
just canme out.

MR. SCHER: You're going to see that with
desi gner goods, high fashion products. You' Il see that
in fragrances, which has been nentioned al ready. But
there’s al so the product categories that do, in fact,
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require pre-sale and post-sale service. But | have
another client that has a very |limted fragrance line
t hat goes to departnment stores and high-end specialty
stores only, and then another nass |ine that goes
el sewhere. |Indeed, the antitrust agencies approved their
acquisition of the mass toiletry manufacturer for that
reason. It really was a product extension merger.

MR. NANCE: Stopping short of an outright
refusal to sell on the Internet, are there manufacturers
who nmay di sadvantage Internet retailers by warranty
policies or things of that nature?

MR. MSENER: 1'd be happy to talk a little bit
here. Just to quickly answer that question. W’ ve
experienced sone instances of reluctance to sell through
our channel. But that has faded dramatically with the
success of Internet-based commerce. | guess one of the
things that strikes ne about this whol e conversation over
the past 15, 20 mnutes or so, is that it’s focused on
whet her it is done as a factual matter and perhaps
whether it is legal. But no one’'s raised the real issue.
s this a viable business strategy?

It reminds ne a | ot of a conputer manufacturer
who fanmously had sonme wonderfully designed equi pnent and
software and who chose not to license it to other
manuf acturers and still remains sort of a third-rate

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

827
manuf acturer today as a result. You know, was it done?
Yes. Was it legal? Yes. Was it a viable business
strategy? No. | think what we have seen dramatically
over the past five years is how the power over the sale
really has been pushed out to consuners as a result of
| nt er net - based comerce -- they really have authority
over this.

| can cite just a couple of small exanples and
t he nost obvi ous of which perhaps is that on our web
site, we have avail able some 28 mllion different
products you can get through the site, and a very | arge
nunmber of them have some sort of review associated with
them and consuners can place reviews on any of them
And guess what? A lot of those reviews are really bad
and really trash the products. They say, it’s horrible,
don’t buy it, whatever. Not many retail ers have done
that in the past, have sold things and then had on there
at their storefront, this is a bad product, you don’t
want to buy it.

That is an exanple of how the power has shifted
fromthe retailer to the consuner. The consunmer i s going
to decide, ultimtely, what he or she is going to buy.
So, | just question al oud whether these fol ks who have
chosen to either be reluctant or to actually refuse to
sell things through Internet-based channels, whether
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that’s going to survive long termas a strategy. |It’s
not just an esoteric question, it’s one that goes to the
Comm ssion’s |limted resources. If this is not going to
wor k, maybe the Comm ssion doesn’t need to go after it.

MR. AGARWAL: Let nme ask Paul and then the
ot her panelists. Paul, are you fol ks at Amazon unfairly
free riding off of brick and nortar retailers? And then
for all the panelists, how should antitrust |law deal wth
sone of the free riding issues raised by Professor
Cheval i er and others?

MR. M SENER: A fun fact here, predictions
notw t hst andi ng, we are about one, one and a half percent
of retail in this country. W’'re small. W'’re very
small. And the fact of the matter is the physical world
will always coexist with the online-based retail world.
It’s not going to be a replacenent at all, as had been
predicted foolishly. | mean, we are all carbon-based
human beings and we live in the physical world.

It is true that some people will see products
in stores and buy themfromus. It is also true that we
provi de the best recomendati on service anywhere, and so,
people will | ook for recomendati ons and go buy them at
the corner store. That's fine. That all goes to what
custonmers want. |If we really do focus on not the sort of
selfish what is best for the retailer, but what is best
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for the custoner, it’'s best for the custonmer to have that
choi ce.

DR. CHEVALIER: | think it’s not surprising
t hat when we | ook at the short history of what products
have sold very successfully on the Internet -- you know,
there was a tine when peopl e thought we woul d be buying
furniture on the Internet, and | think we now think that
that’s nostly not true. | think that the products that
have sold very successfully on the Internet tend to be
t hose products for which the sales and service factor is
not necessarily or kind of inportantly physical.

And when you think about things |ike, would you
ever drive a car without test driving it, the answer is
probably -- for npbst people, the answer is, wthout test
driving at least a car of that make and nodel, the answer
is probably no. So, while it may be the case that
manuf acturers are going to want to sell cars over the
Internet, it’s also true that they ' re going to need to
think of a mechanismto provide -- they' re going to need
to think of an alternative mechani sm for providing that
test drive service to the current mechanismin which the
test drive service is only paid for via the purchase of
t he product.

MR. BALTO. The Comm ssion’s opinion in Toys-R-
Us, is instructive. There are a variety of neans that
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manuf acturers can use if they think free riding is
occurring to either conpensate the retailer who' s being
free ridden on or to have sone paynent go fromthe
Internet retailer to the local retailer. For exanple, in
territorial restraints, for years, antitrust has
permtted profit pass over paynents to conpensate the
| ocal retailer when there’'s a transaction from one
territory to another territory.

MR. SCHER: That’s an interesting point.

Davi d’s never been a retailer. | doubt that he s ever
represented a retailer. But a retailer is not in

busi ness to advertise and pronote for sone other
retailer’s sales. |It’s not a zero sumgane. So, if the
retailer gets reinbursed for all the services that it’'s
provi di ng but doesn’t sell the product, sonmebody else is
maki ng the profit.

MS. SMTH: David, | just want to ask you, why
do you think the government should have to intervene in
those matters? Don’t you think that the manufacturers
will realize that deal ers have to get conpensated in sone
way or another, that nmarket forces are going to work if
there, indeed, is a free rider problemthat means that
the dealers are going to be up and revolt, that the
manuf acturers are al ready doing sone things to try to
keep that channel vibrant and open knowi ng that it brings
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enor nous val ue to have the mai ntenance, the service and
so forth and so on?

MR. BALTO | generally agree with you. But |
guess the experience of working on investigations at the
FTC has taught me that manufacturers’ and consuners’
interests normally shoul d be coincident, but sonetines
traditional retailers can interfere with those interests.
A manufacturer’s interest is basically just to expand
out put, but sonetines retailers have coercive power that
can prevent a manufacturer fromrecognizing that its
interests are really the same as consuners.

And, also, this is just a threshold inquiry.
|’ m only questioning whether or not you decide not to
i nvestigate sonet hing based on a free rider defense.

MS. McDAVID: | think Fran is exactly right.
Most manufacturers will try to find ways to address this
issue within their own distribution system

|’ mgoing to date nyself a bit here, but 20
years ago, people in this part of the world ordered our
furniture from North Carolina retailers by using 800
nunbers and nmail order, and we all did our free riding at
the local furniture outlets where we went around with
pads of paper and wrote down numbers of each unit and
maybe even ordered catal ogs fromthe furniture
manuf acturers. Well, the effect of this has been, nunber
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one, that many of those North Carolina outlets have been
cut off fromtheir supplies. But the second is that
those retailers are not there any | onger.

MR. NANCE: On the topic of retailing and al so
on the topic of conplicated goods for sale, technol ogies
are constantly enmerging that nmay | end thenselves to
selling some of these higher inspection cost type goods
online. W'’ve all seen the reports of golf clubs, in
particular -- the argunent that a golf pro is necessary
to properly fit the club. How nuch of this perhaps could
be considered pretextual? How likely is it that there
are technol ogies that are present but may be hindered
right now frombeing fully inplemented to sell sone of
the nore conplicated goods online?

MR. MSENER: | think a lot is nmade of sales
and service or rather the service aspect of sales in
brick and nortar stores that nay be nmore fictional than
anything else. | really challenge you to go into a
traditional brick and nortar retailer and get nore
i nformati on about a product than you would off of
Amazon. com

So, it may be the case for things that are
physically -- the physical size of an individual matters.
Gol f clubs is a huge thing. Clothing is nore difficult.

Certainly, custom clothing would be extraordinarily
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difficult to do online. That’s not to say it’'s
i mpossi ble. But I think, frankly, the vaunt of service
that we're led to believe exists in the offline does not,
and that the teenager that you go up to in the store
knows far | ess about the product than the product reviews
of fered on web sites such as our own.

MR. NANCE: Which, if I mght make a comment,
sounds simlar to some of the testinony we heard
regardi ng aut onobil e deal ers yesterday on the sal es and
service side.

MS. McDAVID: Well, the manufacturer sites for
aut omobiles will provide you with all the specifications.
You can find sites that will do conparisons between
particul ar kinds of nodels. How big is the trunk, what’s
the fuel capacity? But to touch it and feel it, you
ultimately have to go to the brick and nortar retailers
because, frankly, you can’t consummate the sale in any
ot her way.

MS. SMTH. Well, there are other options, too.
Renting a car, which a | ot of people do now, to try it

out over the weekend, get a really | ow deal on a car

they’re thinking of. So, people don’t necessarily al ways
free ride on that. Plus recomendations from friends,
driving a friend's car. So, that sort of thing, | think,

operates nore than people give it credit for.
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MS. McDAVID: The manufacturer sites for the
aut onobil e industry are providing this as a service to
the dealers in addition to being a service to the
consuner. They are trying to facilitate the sal es of
their vehicles through the only outlets through which
they can be sold, which are commercial autonobile
deal ers.

MR. AGARWAL: Let nme ask a question for the
panel . Under what circunstances, if any, are exclusive
deal er arrangenents a probl en?

MR. SCHER: Why don’'t you start that one,

Davi d?

DR. CHEVALIER: Which type of exclusive deal er
arrangenments do you nean?

MS. McDAVID: Exclusive territories or
excl usi ve dealing arrangenents? What is it you have in
m nd?

MR. AGARWAL: Bot h.

MS. McDAVI D:  Both, okay.

MR. SCHER: Well, you know, | thought you neant
sonet hing el se, Jan. Exclusives where the retailer gets
an exclusive and the manufacturer doesn’'t deal with any
other retailers, or in that channel with any other
retailers is one type and, of course, the other type is

where the retailer is not permtted to purchase from
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ot her vendors. Do you want both, also?
MS. McDAVID: Requirenents, contracts and
excl usi ves.
MR. AGARWAL: Yes, please.
MS. McDAVID:. David, take it away.

MR. BALTO. | think exclusive arrangenents

woul d be in problematic in rare instances where, you

really could show sonme evidence that prices would be able

to increase substantially. |It’s perfectly fine for a
manuf acturer to enter into exclusive territorial
arrangenents. That may be the nost efficient neans of
di stributing their product.

DR. CHEVALIER: | nmean, renenber that perhaps
there woul d be sonme scrutiny over an exclusive contract
bet ween a manufacturer and a dealer. However, the
situation in which the manufacturer just vertically
integrates into retailing and decides to do the retailing
itself is alnost never -- there’ s al nost never any
scrutiny of that. And that seens a |little bit of an odd
asymretric treatnment.

We might ask the question, why is Tommy
Hilfiger selling its clothes to this retail Internet
outl et and not that one? But nobody says, gosh, why
doesn’'t the Gap sell its Gap-Ilabeled clothes to Macy’s
instead of selling it exclusively through the Gap retai
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outlets? Well, that’s because the Gap chose to
vertically integrate. And it seens kind of odd that
vertical integration would be okay with al nost no
scrutiny and yet we are very concerned about vertical
contracti ng between manufacturers and retailers. That
seens kind of an asymetric treatnment of two things that
are sonmewhat simlar in result.

MR. SCHER: Vertical integration has been open
to scrutiny where the claimwas that the first |evel of
producer or manufacturer was a nonopolist. The Kansas
City Star case involved vertical integration under
Section 2 of the Sherman Act. But absent Section 2
Sherman Act issues, there’ s just nothing wong with
vertical integration.

MS. McDAVID: There have been a whole series of
newspaper deal er cases with a vertically integrated
network. But Irv is right, all of those cases have
failed. But that doesn’'t matter in nmany ways. One
i nportant point, | think, that we need to think about --
especially those of us in the private sector who counsel
clients on these issues every day -- is that there’'s a
big difference between having sonet hing be upheld
ultimately after either a trial on the nerits or even a
nmotion for summary judgnent and having it be not subject
to challenge. A lawsuit, even one that is ultimately
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di sposed of on a notion for summary judgnment or follow ng
trial on the nerits or, God forbid, on appeal is
nonet hel ess a di saster for the conpany that was involved
in the lawsuit. So, the fact that there may not be a
good basis for the |awsuit shouldn’t necessarily be
interpreted as a |lay down win for the manufacturer who's
subject to extraordinary litigation costs and diversion
of attention fromthe business it’s got to run.

MR. NANCE: M. M sener nentioned the broadband
issue. | was curious whether there were any other
ext ernal technol ogical or other factors that served as
i npedi nents and that were within private control and
whi ch coul d be changed to facilitate e-comrerce.

MR. M SENER: Yes, | think | would I ook at the
entire distribution chain and comruni cation |ink between
consuners and the retailers online. So, you have not
only, of course, the potential for a bottleneck by a
br oadband service provider, a broadband pl atform
provi der, but also, you can think in terns, if you're
creative, of going towards software, hardware, both at
t he consuner |evel and at the backbone, and then | ook at
the distribution subsequent to the retailer, fromthe
retailer to the consuner.

You m ght want to | ook at interesting things
having to do with shipping. |[Is the shipping environment
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in this country truly conpetitive or not? How does the
faltering U S. Postal Service affect that |evel of
conpetition? |It’s a huge concern for us. |f the Postal
Servi ce goes under, query who can deliver the products
besi des maybe one or two nanmes, and in that environnent,
prices could certainly go up for consuners and make it
very difficult to find alternatives.

MS. SMTH. | think that’s an interesting
guestion you brought up that it’s not just the selling of
t he products and services, but the Internet, the
di stribution problens, the paynent problens, the paynent
systens, | think, are going to be critical to the
Internet in the future. Certain sites provide certain
| evel s of security, but still many consuners aren’t going
to e-commerce because they don't feel willing and ready
to put their credit card nunmber even in unsecured sites.

| think in the paynment system we probably
shoul d t hi nk about al so m cro-paynments and how m cro-
payments are made in the real world for tel ephone calls
and so forth and so on. You have very snmall paynments.
We don’'t have ways to do that very readily on the
Internet. So, | think that could be a constraint from
t hat standpoint as well. A market constraint if we don't
get devel opnents in that area.

MR. AGARWAL: 1'd like to pick up on a point
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made by Janet a monent ago, which was the sense of | egal
uncertainty about certain issues. For all the panelists,
and particularly those in the private sector, what are
some of the areas of real |egal uncertainty out there and
what can be done about it?

MS. McDAVID: Well, Irv's very excellent
overvi ew di sti ngui shed between per se and rule of reason.
But even in a rule of reason case, you're not wthout
risk. Utimtely, you are left with the risk tolerance
of the individual conpany involved. Are they going to
per haps avoi d conduct that m ght be proconpetitive and
reduce costs to consuners and their distribution network
because it is not without risk? 1’ mconfident, from ny
own practice, that such conduct happens today.

Manuf acturers do not do things because of the
risks of litigation that | described, even though they
bel i eve they would prevail in the end. |’ m confident
that David and Irv see exactly the sane thing in their
practi ces.

MR. SCHER: Yes.

MR. BALTO  Yes.

MR. SCHER: Both Toys-R-Us, which David
menti oned, and the conpact disc cases were rule of reason
cases. The Comm ssion tried the Toys-R-Us case under the
rul e of reason, and the Conmm ssion, which didn’t try or
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have any findings in the conpact disc case, issued a
consent order and stated that they considered the
practice to be subject to the Rule of Reason. Yet, both
Toys-R-Us and the conpact disc conpani es were sued
i medi ately after the Comm ssion announcenents in private
suits, nunmerous consuner class actions, as well as many,
many State Attorneys CGeneral as parens patriae. So,
there’s tremendous risk even in a Rule of Reason case.

MR. BALTO. Let ne just touch on two issues.
One of ny papers tal ks about the cooperative adverti sing
area, and as in other areas, manufacturers provide
funding to Internet retailers to advertise on their web
sites. It’s unclear, fromnmy perspective, to what extent
a manufacturer can restrict pricing on that Internet web
site because of those cooperative paynents. Is it just
sinply on the part of the web site that is paid for by
t he manufacturer or can the price restriction go further?
The second area, | think, that the Comm ssion will
provi de gui dance on is the area of functional discounts
under the Robi nson-Patman Act, and | notice |I’ve made
everybody in the roomcringe. So, I'Il stop it there.

DR. CHEVALIER: | also think another issue
about legal uncertainty is that we can, in certain
ci rcunst ances, describe situations in which conduct
that’s historically raised a lot of red flags from an
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antitrust perspective in a particular circunstance may be
| ess anticonpetitive than other conduct that tends to go
wi t hout scrutiny. So, for exanple, | raised the issue of
vertically integrating versus signing a vertical
contract. That would be a circunstance in which |egal
anmbiguity mght actually | ead sonmeone to use a nechani sm
that actually has nore anticonpetitive effect than an
action which --

MS. McDAVID: But |ower risk.

DR. CHEVALIER: But |lower risk for antitrust
scrutiny.

MS. SMTH: And | think, also, in the antitrust
areas, it’s going to becone incumbent to | ook at the
public benefit, how the public is affected when antitrust
| aw gets nore and nore applied to e-commerce. | think
that’s often overlooked in the real world because many of
the nost prom nent antitrust suits are a conpetitor
bringing a suit against a conpetitor -- |looking to
per haps have their business plan advanced by taking that
antitrust action, as opposed to consunmers in the
mar ket pl ace bei ng unhappy.

So, | think antitrust, historically, has never
-- |1 don’t think it can | ook at how consuners are
af fected by, for instance, an antitrust suit. So, on the
| nternet, conpetition’s going to be -- because of the
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nunbers of people using it, because of the information
out there, where consuners can find out ratings, can find
out quality, can see the bad, can see the good, can | ook
at disclosures on sites that have ads, they know that
they' re paid for.

So, there’ s an enornmous anmount of information
there that | think should nmean that antitrust should be -
- as | said earlier, there should be sonme skepticism
about applying antitrust policies that have been used in
a somewhat static world to sone of these very, very new
types of dynam c -- the dynam c market pl ace.

MS. McDAVID: But although the Conm ssion has
had a number of very inportant enforcenent actions in
this area that we’ ve tal ked about and the Conm ssion can
use its bully pulpit to advocate, in too many of these
cases the decision is going to be ultimately nade by a
Federal District Judge whose know edge of the antitrust
| aws may be rudi mentary at best, and 12 people fromthe
| ocal community. |[If you ve ever watched the
del i berations of a jury in even a nodel antitrust case,
it’s a frightening prospect, and very frightening to
manuf acturers. And that is part of the in terrorem
effect of the risk of litigation in this area.

MR. AGARWAL: Well, you ve all raised sonme
interesting i ssues about cooperative advertising,
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functional discounts and other issues. What shoul d be
the right rule? Let ne start with David.

MR. BALTO. The right rule on cooperative
adverti sing?

MR. AGARWAL: And functional discounts since
you raised it.

MR. BALTO. |’m not going to answer Robi nson-
Pat man questions sitting at the sane table as Irv Scher.
So, I'"mgoing to | eave that one to Irv. |’ve suggested
in an article I’ve witten that the logic of the
Conmmi ssion’s enforcenent action in the CD case, in which
they said that it was okay to restrict the advertising in
newspaper circulars, but it was not okay to restrict the
actual price signs in the store, would suggest that in a
cooperative advertising policy on the Internet, you could
restrict pricing on the portion of the Internet site you
were paying for, but not further.

So, | guess you could have a web site that said
-- on the part of the site that’s being conpensated by
t he manufacturer, you could have an ad that says, we have
a special good price without disclosing it, and then as
you went through the web site, you could eventually find
out what that price was at another part that wasn't being
conpensat ed.

MS. McDAVID: Well, it’s remarkably confusing
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to consuners, too, David. Part of the concern we ve got
to have here is that the Internet has brought information
to consuners that was never available to them before. |If
the information that’'s available to themon the web is
ultimitely going to be confusing in ternms of what price
is or isn't available, have we done them a service?

MR. SCHER: The key issue here on advertising
and the Internet is, what is the ad. A manufacturer
of fers coop advertising to all “conpeting custoners.” W
have two deci sions now, both in the book industry in
which -- in dictum the district courts have said that
Amazon.com in particular, conpetes with every bookstore
in the United States. Therefore, whatever is being
offered in the form of advertising to Amazon.com under
Section 2D of the Robi nson-Patnman Act, should al so be
offered to every retailer in the United States and vice
versa. For exanple, if |, as a manufacturer -- let’s go
to grocery products, which isn't an Amazon.com thing, but
it’s where this kind of action is. A grocery
manuf acturer often limts a pronotion to a regional area.
Wth the chains, we’'ll say to the chain store, |ook, I
don’t want you trans-shipping this product into another
market, it’s only for the Denver area. And that’s
 awful. The manufacturer has to offer it to all
retailers conpeting with that chain in Denver.
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Now, what do you do if an Internet retailer is
selling that product? Do you say to the Internet
retailer, we’'re only going to apply this to sales you
make in the Denver area? | don’'t think anybody’ s faced
that issue yet. So, that’'s one issue.

Anot her issue, and | actually started with that
one, let me go back to it, is what is the ad -- and ||

use Amazon.com hypothetically. Wat is the ad on

Amazon.con? |t seenms -- there’s been no cases on this.
It seenms to nme that it’s listing of the books -- let’s
use books. It’s listing of the books is not an ad.

Simlarly, if I go to that page for Catcher In The Rye,
and now | ' m essentially seeing the inside of the jacket,
maybe some reviews for it and what the book is about,
that isn't an ad either because manufacturers don't pay
t he bookstores for that service. So, | don't believe
t hey have to pay Amazon.com for that service. On the
ot her hand, if, when | go to Anazon.com | get a
starburst and it says, Catcher In The Rye special this
week, that’s an ad, and all of the ram fications of the
Robi nson- Pat man Act cone into play. But there' s no |aw
yet on that, as far as | know.

MS. McDAVID: Well, could the practical effect
of the case law that Irv has just described be to
di scourage manufacturers from offering services and
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di scounts to local retailers?

MR. SCHER: It could.

MS. McDAVID: But because of the risk, that
they’'re going to have to make it available to Amazon.com

MR. SCHER: Well, it could. But now, of
course, the Federal Trade Conm ssion hasn’t brought a
case under Section 2D of the Robinson-Patmn Act since
1988 and that one was ultinmately dism ssed. | don’'t
t hink we have nmuch of a concern, froma practical
counsel i ng standpoint, that the Federal Trade Comm ssion

MS. McDAVID: |I'mthinking in the public good

terns rather than litigation risk terns.

MR. SCHER: | don’t think there s nuch
litigation risk unless -- but, you know, |’ve been wrong
on that. | don’t think there's nmuch litigation risk

unl ess it becones an epidem c situation. The case that
was brought under the Robi nson-Patman Act agai nst Barnes
and Nobl e and Borders was brought by an entire
associ ation of retailers who put together a treasure
chest. But sonmething like this, | don't see it.

|”ve seen, in the [ast week, a new Elvis
conpact disc, Elvis I, which was offered at $8. 89 at
Val *Mart | ast week and $14.99 virtually everywhere el se.
Now, from what |’ve read, Wal*Mart got a special track or
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a special disc. Now, that could be | ooked at as a
facility, under Section 2E of the Robi nson-Patmn Act,
that wasn’t offered to anybody else. On the other hand,
it could be | ooked at as a different product, so the
Robi nson- Pat man Act doesn’'t apply at all. But it does
create interesting issues. But who would bring a case
over one record?

MR. NANCE: We have a question fromthe
audi ence. Woul d soneone di scuss the issue of whether
di splaying prices on web sites violates manufacturer’s
m ni mum advertised price policies where a brick and
nortar seller would not violate its policy by putting the
sale price of the same itemin print?

MR. SCHER: Wbuld you repeat the question? |
don’t know if | understood it.

MR. NANCE: The question deals with a
manuf acturer having a different policy for advertising a
price on the Internet versus within printed materi al.

MR. SCHER: Well, on behalf of the consumer
product manufacturers of the United States, | think they
shoul d have the right to tailor their own advertising
dollars to where they think it will do the best in
reselling the product. So, if I'mdealing with ny
nei ghbor here on Anmazon.com there’'s forns of advertising
| don’t want to offer to them because | don’t think it
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does nme any good. | want to tailor my advertising
dollars to themto advertising that | think is going to
hel p them sell the product and nme get nore sales as well.
So, | think tailoring it should be in the realmof the
manuf acturer’s discretion.

MS. McDAVID: And | think the point you made
earlier, Irv, is that perhaps the price |listed on
Amazon.comis not an advertisenent.

MR. SCHER: That’'s what | think.

MR. AGARWAL: On Tuesday, in one of our panels,
Senat or Met zenbaum rai sed an issue which I'Il ask here,
which is, does the Internet facilitate collusion anong
manuf acturers or retailers?

MR. BALTO. | think it’s great that all the
antitrust officials gave speeches about that topic back
when e-commerce got going in the late nineties, but |
think it’s highly unlikely. Information is rich out
there. 1 think all that the Internet provides is that
i nstead of having to buy sonme consultant who counted box
cars going into a factory, that you hire a consultant who
goes on to the web and surfs a | ot.

MR. SCHER: Of course, there is an Internet
retailing price fixing case. It was brought in 1993 by
t he Departnment of Justice against the airlines, who are
retailers of services, for using the Internet allegedly,
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because this wasn't litigated either, to fix prices.

MS. McDAVID: Now, it's a very inportant, and
often little known portion of that case that the |ine
that the airlines were using to communicate with one
anot her was not a |line that was available either to the
public or to the retail travel agent. It was a line on
the screen that was only visible to the other airlines.
And | think that is a very inmportant el enent of that
case.

| spent about six nmonths with this agency
di scussing these issues in the Covisint investigation at
considerable pain to ny clients. But | can assure you
that in all of the Internet arrangenents that we’ ve been
| ooking at, the business realities that are facing the
conpani es involved in those B2B sites or B2C sites and
the antitrust laws tend to dovetail. They don’'t actually
want anyone to see their data. The custonmers don’t want
their data being seen by anyone other than the
manuf acturer with whomthey’'re dealing, and as a result,
the kinds of firewalls and protections that we’ve built
into these arrangenents are both required by the
antitrust laws and by prudent business practices.

MR. NANCE: What has the effect of the Internet
di stribution channel been on retail margins both on the
brick and nortar and on the Internet side, and is there
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any enpirical evidence related to that? And does the
effect on margins, if the effect does, in fact, exist,
create a marketplace where it m ght be inpossible to
mai ntain business with its sole distribution channel
being the Internet?

M5. SMTH: Can | just respond to the first
part of the question? | think if you | ook at profit
margins in the real world versus the virtual world, |
think you have to ook at it as a progression. Look at
how f ood was sold, for instance, first. W had nom and
pop stores. Then canme the supermarkets, which undercut
the nom and pops. So, the nmom and pops raised their
prices and stressed other things. The supernmarkets camne
al ong. Now we have the electronic supernmarkets. So,
when you’'re tal king about evol utions and rather than
conpletely new revolutionary things, | think it’s an
evolution froma nomand pop to this broad array. So,
you're going to find that profit margins are going to
change as they have in the real world.

VWhen a Wal *Mart cones to town, that makes a
difference to some of the other retailers there. As you
know, many | ocal communities, the business people have
tried to stop Wal *Marts openi ng up

So, you’re thinking of e-commerce and sone of
the sites that are going to take over the world isn’t
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necessarily what’s going to happen. Today in the food
wor |l d, we have nom and pop stores, we have bouti que
stores, we have organic stores, we have supernmarkets, we
have super-supermarkets, we have food sold on the
I nternet, and we have farmer’s markets. So, you have
vast panoplies, and | think we're going to continue to
have many of those vast panoplies. You m ght pay a
prem um for some of the selections.

MR. M SENER: You know, Mark, | feel uniquely
qualified to talk about profits. |If you |ook at the top
50 retailers in this country, | think all but three or
four were profitable in 2001. One of them happens to be
the | argest conpany in the world, right? 1It’s Wal *Mart
operating at $220 billion worth of revenue, the | argest
conpany in the world. Its profits are on the order of
$6.8 billion. This is conpared to Amazon’s revenues of
about three and a half billion.

So, | think it’s fair to say that, as Frances
has indicated with nuch nore colorful |anguage, the brick
and nortar retailing world is doing just fine. The
effect of the Internet on it so far has been one of, |
think, quality because people are not going to put up
wi th shoddy service anynore. There is absolutely no
reason to go to a brick and nortar store if you' re going
to be m streated.
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Now, the reason to go there, of course, is to
get sonmething else. The experience of touching things,
openi ng books, it’s a big thing. | nean, there is a real
purpose and | fully admt that I go to brick and nortar
bookst ores on occasi on because there is an interaction,
there is a service there. But if it’s bad, if it’s a bad
experience, they will fail. But there s been no
indication so far that profit margins have suffered as a
result of Internet commerce.

MR. SCHER: Well, you know, it may be because
peopl e go to Barnes and Noble now to drink coffee and
read the newspaper rather than buy books that they’ ve
joined the Internet world with BN.com and indeed, as a
“frequent reader,” | got a better discount by buying from
Barnes and Noble online than | do from buying in the
store. So, they' ve joined it rather than fought it.

|’ ve seen that in adjacent markets. | nean,
we’' ve seen it in books, nusic and video where major brick
and nortar retailers have created online sites as well as
their brick and nmortar sites. You know, you're seeing it
in hit product type of interests, hit product, |low ticket
mai nly categories. Best Buy and Circuit City have online
sites. Wal*Mart has, what |’ve heard, a successful
online site. Certainly, in these areas, which were the
tradi ti onal Amazon.com area, they’ ve joined Amazon.comto
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conpete with Amazon.com online.

DR. CHEVALIER: | don't think there’'s much
enpirical research. | mean, | think it would be
sonet hing you woul d have to do category by category,
docunenting the effect of Internet conmerce on margins
offline. But it’s inmportant to realize that, in theory,
it can go either way, and that we usually think of this
i ssue of there’ s nore conpetition, therefore we' re going
to be forced to have | ower margins.

But, of course, it’'s also the case that the set
of custoners who showed up at the Barnes and Nobl e used
to be a mx of the price shopping savvy types and the
cof fee drinking, here for the conveni ence and anbi ance
types, and it’s now the case probably that those markets
are nore segnented, and theoretically it’s possible that
the right answer for a brick and nortar retailer is to
raise prices a |lot because the set of customers who
arrive at the store is very different in the post-

I nternet world than in the pre-Internet world.

| also think that it’s inmportant, at this
noment, when we think about the effect of the Internet on
brick and nortar comrerce, you know, | think Paul keeps
enphasi zi ng that Amazon is small and | think he's right.
| nternet comrerce is actually probably conpetition from

retailers selling stuff over the Internet is the snal
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story. But | think the large story is the effect of
consunmers who now walk into a store arnmed with
information that they hadn’'t been armed with before. So,
| think there’s huge effects on probably things a little
bit outside the scope of what you would call retailing.

| think that the business of selling termlife
i nsurance to consuners i s never going to be the sane now
t hat people cone in armed with the material that they
read on the Internet before.

So, | think there’s two aspects to it. There's
the easy availability of research, which affects people
when they come in the door, and I think at this nonment
that’s nore inportant than the actual conpetition being
provi ded by Internet retailers.

MR. AGARWAL: We have a question fromthe
audi ence which is, do Internet retailers face
difficulties in gaining a foothold and nonmentum in
certain manufacturing areas because the manufacturer’s
managenent | ooks first to a stock price and the next
quarter’s profits? Let ne also add to that, do they face
difficulties because any manufacturer’s concerns over
channel conflict?

MR. M SENER: \Whose stock price? | wasn’'t
foll owi ng whose stock price?

MS. McDAVID: | think the manufacturer’s stock
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price is the inplication | had.

MR. AGARWAL: Yes, because of the
manuf acturer’s stock price.

MR. M SENER: So, the question sort of devol ves
tois it a short termor a long termstrategy. |Is that
right?

MR. AGARWAL: That’s right.

MR. MSENER: Well, | think I"ve indicated
before earlier today that it is not a viable long term
strategy to avoid this channel of commrerce.

MR. AGARWAL: Are there concerns about channel
conflict that you’ ve experienced or seen?

MR. MSENER: | think | terned it before as
reluctance and | think that that is what it was and
they’ ve gotten over it largely. They ve seen that Anmazon
is good for manufacturers. We sell a lot of their
product. So, the early reluctance and concern, the fear
of the unknown, | think has dissipated greatly over the
past, say, three years.

DR. CHEVALIER: |’m not sure that Amazon is
typical in this regard in the sense that Anmazon is
probably the biggest, highest reputation retailer on the
I nternet, and so, it m ght be the case that Amazon’'s
experiences in this particular regard may not be
conpletely typical of other pure play Internet retailers.
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M5. McDAVID: And | wonder what the fall-out of
the dot-com failures has been about the perceptions of
manuf acturers and Internet retailing. The failure of the
eToys and others may have set this back on a short term
basis. | don’t know because, frankly, 1’mnot a business
person, that’s not something |I’ve seen, but perhaps you
have.

DR. CHEVALIER: | think it would be hard to
general i ze about that.

MR. NANCE: What we'd like to do now is go
around the table, starting with David, asking the
guestion, what is it that the FTC could do now to best
facilitate and pronote the growth of conpetition via e-
conmer ce?

MR. AGARWAL: And if it’s bringing an
enf orcenent action, what type of enforcenent action?

MR. BALTO. Agai nst who? That’'s great. |
appreciate that. | think, first of all, you know, going
after state regulation is an unabashed good just |ike
havi ng sonmebody else in the World Series other than the
New Yor k Yankees is an unabashed good. Sorry about that,
lrv.

| think the Comm ssion should apply hard
enpiricismto |ooking at Internet relationships,

especially vertical restraints. | think that that
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certainly has been sort of the code word of their recent
mer ger anal ysis where they haven't stopped at the kind of
presunptions that m ght suggest that there are
conpetitive problens, but really dug deep into the facts.

| think one of the real benefits of antitrust
enforcement during the prior adm nistration was to | ook
at certain types of vertical restraints and through
searching inquiry, recognized the potential inpact of
those restraints in protecting traditional retailers from
new i nnovative forces that offered | ow prices.

So, | think the kinds of investigations that
the prior adm nistration conducted certainly should be
conducted in e-space and that neans using conpul sory
process to really dig down as to whether there are
illegal vertical restraints. Renmenber that the Toys-R-Us
case found illegal vertical restraints. It wasn't just a
hori zontal case. But then, you know, doing the kind of
searching inquiry to see if there is also an illega
hori zont al agreenent.

DR. CHEVALIER: So, | guess | would -- while I
agree that there may be instances in which we would be
very concerned about sonme vertical restraints we see, |
woul d encourage the FTC to have sonme forbearance in the
area of vertical restraints and that | think that --
especially as |’ve enphasi zed before, | think that there
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is -- we hold vertical contracts to a sonewhat high
standard and yet sone unil ateral actions that a
manuf acturer can take tend to be held to a sonmewhat | ower
standard. | think that there is a danger in creating
distortions in a manufacturer’s behavior, where they
favor one vertical action over another because they think
that one will neet |ess scrutiny than another.

So, you know, |’ m probably not going to get you
to do anything about resale price maintenance, but |
think that -- you know, | woul d, nonethel ess, encourage
the FTC to take a broad view of this issue of free riding
and think about and perhaps error on the side of
forbearance in the case of vertical restrictions.

MS. McDAVID: | would like to commend the
Comm ssi on for holding these hearings, and the kind of
reports that have resulted fromthese hearings starting
with the Pitofsky hearings, “Anticipating the 21st
Century”, which led to a really quite remarkabl e docunent
t hat has taken us all very far in our analytical
thinking. This also was true of the IP hearings, the B2B
hearings. The Conm ssion uses its bully pulpit to
educate the business comunity and the bar about the
ri sks and rewards involved in these kinds of issues.

In doing that, it hel ps us counsel our clients,
it helps the business people try to grapple with the

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

859
ri sks they face. Over a nmuch longer term it my nove
the outconme of litigated cases in the right direction,
al though that’'s like water torture in terns of the anount
of time that it will take to actually nove the | aw.

But the Conmm ssion, using its bully pulpit and
its unique mssion, its statutory m ssion to study these
probl ens and to advise the public on the issues, | think,
is one of the biggest things you can do.

MR. M SENER: Mpst of the discussion this
af ternoon has focused on what | had sort of tried to
characterize as a substitution activity. This is the
| nternet operating as a substitute for other channels of
commerce, and it really seenms to nme that the principa
problens in that area have to do with governnent
regul ation, particularly at the state and |ocal |evel.
So, to the extent the Comm ssion can, through its
policies or education, get at that kind of problem that
woul d be terrific.

But also listening to this discussion, | have
to say |'ve heard the Robi nson-Patman Act said today nore
than | have in 15 years in antitrust law. But it sounds
to ne that the activities that we' ve di scussed today
aren't all that prevalent. It's not as if we're
reporting lots of cases. Your clients aren't saying that

we're getting hit with this all the tine. As Irv said

For The Record, Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

860
earlier, it's not unique to the Internet. In fact, as |
tried to characterize it, it's specifically a substitute
for what was going on before. There's this uncertain
bal ance of free riding that the Professor pointed out,
that it's not clear whether or not it's biased one way or
anot her.

Frances has the skepticism of applying
antitrust lawin this area and | share that, frankly.

And, frankly, from a business perspective, | would just
guesti on agai n whet her any of these feared

anti conpetitive behaviors that have been di scussed today
really would work.

So, given all that, | wonder al oud whet her or
not the Commi ssion's resources ought to be nore focused
on the anticonpetitive effects and behaviors in the
activities that are truly unique to the Internet, as
opposed to these substitute ones, those truly unique ones
having to do with consuner access to retailers on the web
with delivery of goods to consuners. Those areas, it
seens to me, that there's far |ess conpetition, far nore
opportunities for mschief than the sort of npbre esoteric
supply side issues.

MR. SCHER: |'m going to second what David
said. | think that the key issue for the Commi ssion is
the issue that took up the vast majority of the tinme
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during these three days and that's state regulation. |
really don't |like doing these 50 state surveys all the
time to find out how ny clients are inpacted by this
hodge- podge of regulation, and it was there before the
Internet. As Paul just said, it's not Internet specific.
It was there before the Internet. Mst of it is to
protect the entrenched, the professionals, and it's just
not good for this country.

| don't know why we |limted it to contact
| enses. Optonetry is an area where if you go into a big
box store, let's say, Target or WAl *Mart or Knmart, they
have to have a separate entrance. You can't walk into
the main door to go to the optonetry departnent because
of state regulations. Now, what do we gain to have the
cost of a separate entrance? They have to have an
optician in addition to the optonetrist in sonme states.
So, it goes well beyond contact |enses.

There are cosnetol ogy regul ati ons where they're
not allowed to have a -- | shouldn't call it a beauty
parlor anynore, right -- a salon, so I'll call it that.
There's all kinds of. There are 23 states that have
sal es bel ow cost statutes that don't have a requirenent
of dangerous probability of nmonopolization. And indeed,
when you | ook for costs under npbst of these statutes,
it's invoice plus 6 percent. |If it's below invoice plus
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6 percent, it's below cost and it's a violation of the
statute, and hereto the 23 states all over the place in
terms of their statutes.

There are statutes out there that are
specifically designed to keep the big box retailers out
by putting limts on the size of a grocery aspect, the
portion of a store that sells groceries. As a result,
Wal *Mart can't come into that town and open what they
call a superstore with a grocery departnment there.

There's price advertising regulations all over
the country. To the Commi ssion's credit, it hasn't
brought a price advertising case in years, and Bob
Pi t of sky, when he wrote that Harvard article, said that
nost of that kind of regulation is ridiculous, but
there's price advertising regulations that differ from
state to state and it's such a major problem of anybody
who sells directly to the consuner.

Now, what can be done about this kind of
regulation? |'mnot tal king about safety and prevention
of crimes. 1'mtalking about this kind of regulation.
VWhat can the Conm ssion do? | think, as it's already
doing it. The Commi ssion can be an advocate to limt
t hese statutes either at the legislatures or in
litigation, limt the scope of these states. The
Comm ssion can go for uniformty to the extent that it
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can obtain uniformty if the states nmust regulate. And
let's not forget that after Section 18 of the Federal
Trade Conmi ssion Act was passed, | think in '76 or around
then, in the md-seventies, the Conm ssion took the
position that it could preenpt state action through trade
regul ation rules. | believe there was a case that
affirmed their ability to do that. So, the Conm ssion
shoul d take a |l ook at that to see if it's an area where
there's a way to stop this anti-consuner, anti-price
conpetition regul ation.

MR. AGARWAL: Frances?

M5. SMTH. |, again, want to commend the FTC
for serving as advocate to | ook carefully at state |aws
and regul ations that dramatically restrict consuner's
choi ces or raise cost and such.

What | think I would just like to coment on
now briefly, however, is the fact that the states,

t hough, still serve as conpetitive federalism and we
don't want to harnoni ze everything at the national |evel.
Bad t hi ngs happen at the state |l evel. Some good things
happen at the state level. | think the FTC and ot her
regul ators should get involved when sonething a state
does affects people in other states, and that's where |
t hi nk we shoul d have questions. |In nmany of these cases,
that's what's happeni ng.
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However, conpetitive federalism-- 1"'"Il just
use that term over and over again -- Mchael Giva at the
American Enterprise Institute has done some trenmendous
work in that area -- versus national federa

har noni zati on which can take a bad idea and make it many,

many, many tinmes worse, exponentially worse. So, | would
caution -- 1've heard sone people say, well, if we want
licensing of this, licensing of that, and we have 50

different state laws, let's have one Federal |law to set

up one super |icense.

Licensing, | think what Irv said, at the state
level, in many cases, is protectionism is keeping out
new entries into the market, is keeping prices up for

t hose people, that should be | ooked at as restrictions on
e-comerce as well as in the real world. | think just
focusing on how sonme of these state |aws and regul ati ons
hurt consumers shopping on the Internet, that is an

i nportant point, but it also hurts consuners shopping in
the real world by catalog or all sorts of other ways, by
t el ephone and across state |ines.

So, I'"Il just sumup. Again, keep up the good
work in looking carefully at where restrictions hurt
consuners, and | hope any antitrust action does not just
| ook at how conpetitors are affected, but how consuners
are affected. |If consunmers aren't being hurt by sone
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action of advertising or information being posted that
sonme conpetitor thinks shouldn't be posted -- |I'm going
to end not with -- I'll end with Wight Patman. | don't
know i f many of you knew that in the thirties there was
an anti-chain store novenent, and | think al nost every
state in the country during the thirties had anti-chain
store restrictions, l|legislation that was introduced, nuch
of it was passed.

Wi ght Patman introduced, in 1939, | think it
was, what was called the Death to Chain Stores Act. That
was popularly known as that. | don't think it was in the
Congressional record as such. It did not pass, luckily.
But that shows you what happens when innovations are
occurring when we have these fairly dramati c changes
taki ng place and all the traditional players get very
nervous. | won't give ny exanple again, but we didn't
have to worry about the Great Atlantic and Pacific Tea
Conpany, which was the giant ogre that was going to take
over the food markets of the world. A&P is but a tiny
pl ayer today, and yet, that was the ostensible reason for
Wight Patman's legislation. So, I'll just leave that in
your m nds.

MR. NANCE: Thank you, Fran. And with that,
|"d like to thank all of our panelists. W' ve certainly
been given a lot of information and much to consi der.

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 ~N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © ®©® N O O M W N LB O

866
This will conclude our panel. The next panel will begin
at 4:00, 15 mnutes from now, and that panel wll be
views fromthe states. Thank you.
(Whereupon, at 3:45 p.m, the third session was

concl uded.)
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FOURTH SESSI ON -- VI EWS FROM THE STATES

MR. CRUZ: Thank you, everyone. We're going
to get the final panel started of the FTC s Public
Wor kshop on Possi ble Anticonpetitive Efforts to Restrict
Conpetition on the Internet. | appreciate everyone who
has been here for these three days of hearings, and
particularly for the stalwarts who have been through all
10 industries that we have | ooked at. | think we've had
sone terrific discussions. This final panel prom ses to
continue that trend we've had throughout.

We have a terrific panel today of views from
the states, and we have represented, a nunber of
di fferent perspectives of state | eaders. W have with us
Governor Gl nore, bringing both the perspective of a
Governor and al so the perspective of an Attorney Ceneral.
We have with us Attorney General Charlie Condon, who's
joining us by tel ephone, bringing, again, the perspective
of an Attorney GCeneral.

We have with us Senat or Hagedorn from Col or ado,
and we have with us Bob Hamlton fromthe North Carolina
of Auctioneers Licensing Board. So, we've got
perspectives fromthe legislature, fromthe executive and
fromstate board agencies that are actually inplenmenting
regul ati ons dealing with industries in question.

We're going to continue this panel nmuch as we

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

868
have the previous ones. Each of the speakers wll have
five to ten mnutes to give introductory remarks. W
have a tinmekeeper seated in the front who will hold up

signs at one mnute and at the tine.

Fol |l owi ng the statenments, we will have a
di scussi on anong the panelists and we'll allow questions
fromthe audience. |If you have a question in the

audi ence, please indicate to an FTC staff nenber who w |
hand you a notecard and you can submt a witten question
to be asked.

Wth that, let's go ahead and get started. And
if we can begin, General Condon, if you want to perhaps
start us off and we'll begin right to left, and take ny
word for it, you're seated on the far right.

MR. CONDON: Well, soneone has accused nme of
being there, so it's very appropriate. Ted, | want to
t hank you for helping with this conference. |I'mreally
sorry | couldn't be there because | really think that the
i ssues that you are discussing -- and | certainly want to
t hank your chairman, Chairman Miuris, for putting this
t oget her because the whol e aspect -- | certainly won't
take ny five m nutes because | know you've heard this
before -- but this whole new e-commerce that's just
bl ossoned in the | ast couple of years is such a wonderful
tool. And yet, the problens that you' ve identified are
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very real.

| know in ny state there are a | ot of wonderfu
fol ks who naturally feel very threatened by this new
technol ogy or concerned about the investnents that
they've made. |'m sure you' ve already tal ked about the
car dealers. And | can see fromtheir perspective their
concerns. We've had farm equi pment manufacturers that
are al so concerned about sales over the Internet. A
custonmer will conme in and conpare what they've got and
| ook at what they've got, kick their tires, they pay the
over head, and they're able, the dealers feel, unfairly to
go on the Internet and get a cheaper price. But at the
end of the day, that's what we want to have happen.
We' ve got the greatest economc systemin the world, and
the reason it works so well is because we do foster and
want fierce free, fair conpetition out there.

So, the concerns that | have as the State
Attorney General -- | know Governor G lnore will speak
about this, also, and | suspect the official from North
Carolina will have the sanme concerns -- we do want to
have this conpetition. |It's good for our citizens. But
yet, at the sane tine, they're legitinmte concerns that
often are raised by our homegrown, so to speak, citizens
on the ground who have to pay for brick and nortar and
pay the taxes that we inpose at the state level. So, how
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you balance this, | think, is a wonderful, wonderful
opportunity here for the FTC and for others to be
involved, to look at this, to make sure that all these
interests are fairly | ooked at.

But at the end of the day, at the end of the
day, the key has to be | ooking at our citizens, what's
best for themin ternms of having the | owest price
possi bl e and the wi dest selection of goods.

| do want to commend the FTC for your interest
inthis area. | think it's just critical and it shows
real | eadership to address the issues that are very
sensitive, but yet very real, and they do have to be
addressed as this Internet blossoms even further. So,

t hank you.

MR. CRUZ: Thank you, General. For the next
comments, Governor G | nore.

MR. G LMORE: Well, thank you. First of all,
" m delighted to be here to be on this panel,
particularly with Charlie Condon, the good Senator, and
M. Hamlton. |'mkind of |ooking forward to hearing
sone of this nyself. Charlie Condon and | are old pals,
so it's good to be able to participate even if you're
sort of a phantom person there, Charlie, over the
t el ephone.

MR. CONDON: Thanks, Jim
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MR. G LMORE: | had done a handout which |

believe is either out or is going to get out to all of

you all. W're going to put it on the Internet, |
believe, also, aren't we, Ted? So, that will give you
sort of a feel for this. 1'mgoing to work exactly from

t hat docunent and get a feel for it.

Are we going to do sone Q&A?

MR. CRUZ: Yes, we are.

MR. G LMORE: Okay. |I'mkind of | ooking
forward to that. | want you to know that | have suffered
t hrough Q&A on this subject for a year as Chairnman of the
Nati onal Advi sory Commi ssion on El ectronic Comrerce. So,
| think it will be a lot of fun to talk these issues over
and see where we're going.

Let me just begin by saying that | think that
it's good for the FTC to take up an issue like this and
to address an issue like this. | think I know where the
FTC s going based on the materials that |I've seen and the
feel that they have. But | think they're trying to
expl ore the facts and to be able to nake sure that the
policy directions that they're tal king about are the
correct one.

| think that the point I want to make to the
audi ence and to the listeners or people who are going to
be, at a later tine, reading the transcript is this:
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After a year of fighting over this issue on the E-
comrerce Conm ssion, | conclude that you really just have
to nake a decision about what you think is the best
policy for people.

| want to enphasize the word "policy."” There
is a tendency to think that if you get into these kinds
of issues with the Internet and you | earn enough facts,
that the answer will enmerge. | want to be a little nore
tenperate than maybe | once was on this topic and just
share with you all that | think it is largely a judgnent
call. It is a decision that policynakers have to make
based upon their values and what they think is right and
what they think is inportant so | ong as there is not an
obvi ous answer that you can reach by just sinple study.

| have noted in ny remarks that | think the
debate is, at bottom a policy debate. It's not really
such, nmuch of an absolute truce, but instead, what is the
policy that's going to be selected by all the actors
that's in this process and who are they? They're the
Federal Government, they're the state governnents, and
their business is engaged in the Internet, or businesses
in conpetition with businesses on the Internet. These
are all the players that are involved and they have to
make a deci si on about what direction they want to go.

As | made reference to, | was Chai rman of the
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I nternet Tax Freedom Act. The Internet Tax Freedom Act
establ i shed the Advi sory Conm ssion on El ectronic
Commerce. It was established back in March of 1997 and
the Act was passed. The Comm ssion then got up and
running and we issued a report on April 12th of the year
2000, and it was a raging debate. | presently chair the
Nati onal Congressional Advisory Comm ssion on Terrorism
and Weapons of Mass Destruction, and | want everybody to
know that it is a peach conpared to trying to chair the
Comm ssion on Internet Comerce. It was a very violent
and ragi ng discussion through the entire year. There are
policy choices. And the question, fundanentally, that
t he players have to answer is: Howis the public best
served?

Let me just run through a couple of choices.
s it maybe one, by nmaxi mum conpetition, by |ower
barriers to entry, nore choice for consuners for | ower
prices? 1|s that the policy decision that you wish to
make? |s that the greatest and highest good for the
public? O is the public better served by ensuring a
"l evel playing field" so that auctions online are the
sane as auctioneers in a state, or any of the other types
of issues? Should people be taxed the sane on the
| nternet as conduct that they're taxed on in the state?
| f you build a building and have brick and nortar and you
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suffer one taxation, should the people on the Internet
suffer the same taxation? Should there be a |evel
pl aying field? A very powerful noral argunment, if you
will, that is often made towards restrictions in taxation
on the Internet.

Is the policy better for equality of all
actors, as | have just described? |Is it preservation of
exi sting industry? A case could be nade that that's in
the best interest of the comopn good. Preserving those
j obs and preserving those nmethods of doi ng business and
protectionismreally, is that the question?

So, the point is that whichever policy you
choose, | am absol utely confident that the governnment
pl ayers can craft a managenment policy that wll
effectuate that. So, the first thing that the |listeners
have to recognize, | think, is you' ve got to just nake a
deci si on based on your val ues, what you think is best for
t he public.

The states often assert very legitinmate policy
goal s that they seek through regulation. What are sonme
of then? Well, you regul ate al cohol as you probably have
heard in sonme of yours because of an assertion that you
want to make sure that the values of tenperance are
mai nt ai ned and so on. Protection from unscrupul ous
| nternet businesses that really aren't subject to the
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physi cal | ocation of control within the state.
Preservation of the state sales tax base. | can assure
you that state governors and state organi zations and
state legislatures are very largely just desperate to
mai ntain that tax base. And there are, of course, a
nunber of other reasons, policy reasons as well.

Ot hers believe that -- and | believe -- that a
state is best served, and the people within it, by
unfettered growth on the Internet. [If you have a tax
regime in place, it is not, in ny view, autonmatic that
you woul d then take that sane tax regine and put it in a
whol e new place, which is e-commerce. That's a policy
deci sion that you have to make. You m ght justify it on
t he basis of level playing field, but you don't have to.
You can nmake a decision to apply an entirely different
set of rules because this is a new industry.

Al ready established conpanies will often fear
this kind of conpetition, and | must point out that --
and |'mvery sensitive to this as | think we all shoul d
be -- that established business communities and
i ndustries within states, they think they' re not being
treated fair because they have the investnent of brick
and nortars and they pay taxes on that and they think
that the Internet's getting a free ride, and they're very
strong about it and they feel very adamant about it.
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Believe nme, they nmake political contributions to public
officials' campaigns. So, public officials want to be
very careful about crossing those established industries
already in the state on behalf of sone Internet conpany
that may not even exist within their state. So, these
are the forces that are at work
The result is that really the argunment is

com ng down to whether or not we're going to just sinply
preserve the status quo within states because people are
invested in it, or whether or not there m ght be a better

way or an additional way to do business.

Now, | think that you can nake these things
work together. | think that they can harnoni ze with each
other. But | want to suggest that we should not just

assume that all the same rules, regul ations, taxes,
policies ought to be applied to the Internet just because
it's applied to existing industry. The truth is, the
I nternet just isn't exactly the same thing. 1It's not
exactly the same nmethod of retail, not exactly the same
met hod of doi ng consumer to business sales. For exanple,
e-comrer ce has sone advantages. The consumer can get to
it on his conputer, he can wander all over the Internet,
he can check prices, he can | ook at different kinds of
things that are being offered fromdifferent types of
approaches, and that's an advantage to the plugged-in

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

877
generation that we're seeing today.

But on the other hand, there are some down
sides to e-commerce, that e-comerce can't really conpete
with brick and nortar conpanies in many ways. What are
they? Well, you have to first of all think about -- and
| think history is proving this out -- that human bei ngs
really don't want to do all their shopping on the
Internet. It's dull. They really want to go out and go
to the store. They want to wander through the Hecht's,

t hey want to wander through the Nordstrom s, they want to
| ook at things, they want to check out the color in a way
and see if they really like it aesthetically. They want
to know how it feels. |If they buy it, they want to put

it in a bag and take it home and wear it that night or

t he next norning. You can't do that with e-comerce.

You can do it quickly with e-comerce, but you just can't
beam products out there. It takes some time for

del i very.

VWhat if you get it home and it's got a flaw or
what if you decide you just don't like it and you want to
give it back? Then the advantages all rest with the
brick and nortar people and not with e-conmmerce.

| want to point out one point. | know that |I'm
down to a mnute and | think that I can actually finish
in about a mnute. Ted, in one of his FTC presentations,
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poi nted out that we had to be concerned a little bit
about this because e-commerce is growi ng so very, very
rapidly, and he quoted 24.2 percent over this quarter of
this year over the same quarter of last year. When that
was quoted to nme, within my law firm | said, yeah, but
what percent of all retail sales is e-comrerce, what kind
of problem are we dealing with here. Because the
argunment that |'ve heard over and over again is that e-
commerce is so powerful, it's going to overcone al
commerce and all retail everywhere and destroy the tax
base. |'ve heard it over and over agai n.

So, we did a little research and I want to nake
sure that you all are aware of what the reality of this
so-called threat is. Today, in the second quarter of
2002, e-comrerce sal es represent 1.2 percent of al
retail. That's all. And by the way, that's a | owering
of the percent fromthe previous quarter, which was 1.3
percent .

So, you know, the question really is, do we
have a system here that in the end is going to grow so
rapidly, so fast, and just continue this upward growth

pattern that it's going to destroy all retail and destroy

all the tax base. | don't think that's been denonstrated
yet. It's too conplicated a systemand it's entirely too
new.
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So, the final point I'lIl nmake is this: The
econony of the United States and the world evol ves.

Thi ngs change. Methods that work are going to persi st
and things that don't work very well are going to

di sappear. And that's the way that Anerican conmerce
works. The flexibility of the free market is what sparks
i nnovati on and best benefits consuners. The buggy whip
i ndustry died and the auto industry energed. Bad |uck
for the buggy whip industry, but it's just the way these
things go. |If this Internet and e-commerce proves to be
a true conpetitive advantage, then maybe it's tinme for

t he econony to evolve again. Now, | believe that the
best result is going to be sonething that actually ends
up harnoni zi ng toget her, not pure plays either way. |
think the best nodel is proving out to be a hybrid of
clicks and nortars, the best nethod of conmerce, a blend
of Internet sales that supplenents brick and nortar
stores.

So, that is, M. Chairman, ny oral
presentation. |'mlooking forward to the Q&A. But |
bel i eve that maxi num freedom of opportunity to try new
t hings without barriers and regulations is the best way
to have commercial innovation and that |eads to the best
result for the American consuner and the American people
and their famlies.
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MR. CRUZ: Thank you, Governor. Senator?

MR. HAGEDORN: Thank you. Firstly, I'd like to
t hank the FTC for hosting this conference and for ny
opportunity to express views from not only from | think
| can say, the majority in Col orado's |egislature, but
al so on behalf of the American Legislative Exchange
Council, ALEC, which I'mthe Chair of the Tax Fi scal
Policy Task Force. ALEC is the |argest bipartisan,

i ndi vi dual nmenbershi p organi zation of state |egislatures.
ALEC s m ssion is to advance the Jeffersonian principles
of free markets, limted governnent, federalism and

i ndividual liberty anong Anmerica's state | egislatures.
"' m proud of the work ALEC has done and continues to do
to protect the Internet from unnecessary and harnf ul
regul ati on.

| think all of us probably have heard the
statenment, the Internet has forever changed the way we
conduct business and communi cate. We've heard it so many
times now that it's al nost become a cliche’. But what is
so special about the Internet? 1Is it the rapid exchange
of information, the infinite supply of information or its
remar kabl e ease to use?

VWhile all these attributes to the Internet are
revolutionary, it is the freedom of choice that makes the
| nternet special. The Internet provides an open and free
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mar ket able to rapidly respond to consuners' needs and
desires. It is the great equalizer, enabling small
busi nesses to conpete with large. It is also the great
consunmer advocate, saving consuners noney, tinme and
hassl e.

El ectronic commerce is the ultimte environnment
for trade. Yet, despite all of the applause for the
I nternet, there are nmany people who stand in fear of this
technical revolution. Rent seekers and regul ations are
desperate to break the speed at which the Internet and
all of its wonders are nmaking |ife better for individuals
in the global marketplace. Wat is it about the medium
for comrerce and comruni cation that incites such a need
to reqgul ate?

The new econony has devel oped a wonderful and
soneti mes staggering degree of inter-connectedness. It
enabl es us to exchange goods while increasing narket
power at an astonishing pace. |Its inmpact has been so
revolutionary, it's often been coined or called the basis
for the new econony.

Despite all of its prom se, the new econony
faces daily struggles with old econony regul ation. The
process of fitting the new econony with the | aws of the
ol d econony can be simlar to trying to put a square peg
in a round hole. Applying old econony regul ations, such
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as sales and use tax adm nistration to new econony
commerce is the largest barrier to consuner freedomt hat
the Internet faces.

In the face of a rising e-comerce tide, states
and localities find themselves with a tax structure that
is based on the real world and not cyberspace. The
probl em between traditional in-person sales and online
shopping lies with use tax adm nistration. The use tax
is basically the equivalent of the sales tax, but it's
only due on those sales that occur across state borders.

Whi | e consuners who buy furniture in Ohio and
drive it to their honme in Illinois are supposed to remt
use tax, the furniture maker is not. The furniture maker
and other retailers are protected by the Suprene Court,
which ruled that a state cannot force a business to
collect use tax if the business is not |located within the
taxing state's jurisdiction, what we affectionately call
nexus.

Many states attenpt to increase use tax
conpliance by providing a line on state inconme tax forms.
But unl ess taxpayers recogni ze and acknow edge the |ine
on their incone tax return and honestly report how much
noney they spent on out-of-state purchases, the state
cannot collect the use tax in this manner.

If this all sounds terribly unfair, that's
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because it is. Common sense tells us the states can only
tax those activities that occur within their borders.

The | egal concept is known as jurisdiction. |If states
were free to tax activities outside the borders in an
extrajurisdictional manner, the very existence of the
states would be threatened. |In fact, the interstate
Comrerce Cl ause of the Constitution designed to prevent
extrajurisdictional taxation providing for a free trade
agreenment anong the states.

What does this all have to do with the Internet
and the new econony? Big governnment advocates predict
that online shopping will significantly erode the state
sal es tax base. Fiscal conservatives are getting in the
act, too, claimng the need to protect Main Street
retailers fromunfair conpetition over the Internet,
since the former have to collect sales tax and the latter
do not. But this unholy alliance between right and |eft
now wants to petition Congress to allow themto force
out-of -state vendors to collect sales and use tax under
t he auspices of the Streanline Sales Tax Project, SSTP.

SSTP's mssion is to "devel op neasures to
design, test and inplenent a sales and use tax system
that radically sinplifies sales and use taxes." The SSTP
novenment is inherently flawed because it seeks to apply
the old tax rul es designed for an early 20th century tax
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economic growth that the Internet provides all of us.

Anot her area where regulation is being sought
is in SPAM and privacy. Many people have a sim |l ar
nmorning routine. They get up in the norning, sip their
coffee and del ete the dozens of unsolicited bulk e-mails,
SPAM fromtheir conputer's inbox, the online version of
junk mail .

In truth, a lot of people really hate SPAM
However, not everyone deletes the same SPAM Sone keep
sal es announcenents fromtheir favorite retailer while
ot hers keep notices of conmunity events. Despite the
chal l enge to find what is bad SPAM | egislators have
faced increasing pressure to address their constituents'
crowded mail boxes. Now, public policy |eaders are
beginning to tie online privacy with simlar regulatory
ropes of SPAM constructing additional barriers to e-
conmer ce.

Si nce the 2000 | egislative cycle, SPAM
| egi sl ation has swept the nation. Unfortunately, nany
pi eces of legislation do not appropriately address the
i ssues at hand. Rather, such legislation hurts
el ectronic commerce with little benefit to consumners.
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Utah's SPAM | aw enacted in May 2002 is just one exanple
of reputabl e conpani es bei ng brought to court.
Alternatively, Virginia passed SPAM | egi sl ati on that
constructively addresses SPAM and those who illegally
infiltrate Internet service providers, ISP systens and
di ssem nate fraudulent e-mail. Unlike the Ut ah
| egislation, the Virginia |law protects e-comerce while
allowing civil action against unlawful hacking and e- mai
practi ces.

Following a simlar legislative pattern,
harnful online privacy |egislation has gained public
policy attention as well. This spring, Mnnesota was the
first state to enact online privacy | egislation.
California, M chigan and Pennsyl vani a have al so
introduced legislation this year. This type of
| egislation | eaves industry and consumers in precarious
positions, opening | SPs to nmassive class action |lawsuits
and inhibiting consumer choice from enriched goods and
servi ces.

A nore constructive approach has al ready taken
root in comercial practices through market-based
initiatives to ensure the safety of private information.
Leave the narket alone and e-commerce will prosper in
direct relation to the consuners' demands.

As in the case of so nuch political debate, the
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mar ket can, should and will take care of the grow ng
concerns over unsolicited e-mail messages and privacy
protections. In the case of SPAM the market has
responded to the public outcry. The Direct Marketing
Associ ati on, DMA, has issued guidelines for sending
comrerci al e-mail and busi nesses are al ready providing
opt-in and opt-out choices for consuners.

| SPs curb fraudul ent SPAM t hrough their own
SPAM filters, blocking seemngly illegitimte bulk e-mai
fromtheir systems. Providing additional tools to bl ock
unwant ed SPAM the software industry has armed conputer
users with nessage filter programs enabling users to
filter their own nmessages.

| ndustry has taken simlar self-led regulation
measures to protect consumer privacy. The Progress and
Freedom Foundati on has recently studied the privacy
practices of commercial sites on the Internet. Its
findings: The online market has responded favorably and
swiftly to consumer concerns regarding the collection and
use of personal information. Anmong other privacy
i nprovenents, the study found that web sites are
collecting less information and privacy notices are nore
preval ent, prom nent and conpl ete.

Mar ket forces have encouraged commercial web
sites to reduce the use of third party cookies to track
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I nternet surfing behavior and third party sharing of
information. \What the study denonstrates is that the
mar ket is responding to consumer concerns w thout
burdensome governnent regul ation.

Regardl ess of the positive inpact the Internet
has had on expandi ng markets to the consuner's benefit,
i ndustry specific rent seekers have been urging the
regul ation to snother their online conpetitors. As the
FTC has outlined, states such as Connecticut, North
Carolina, Rhode Island, Oklahoma are facing brick and
nortar providers demandi ng that simlar online services
be prohibited.

Often, these retail rent seekers will claim
t hat buying certain goods or services online |eaves the
consuner at risk, claimng that the consuner will be
unabl e to determ ne whether or not an online version is
safe or practical. Protectionist policies such as
banni ng online provisions of contact |enses, nortgages or
even casket sal es, denies the opportunity for people to
choose whi ch goods and services best nmeet their
i ndi vi dual needs. Policymkers should be hesitant to
favorably consider discrinm natory regul ati ons that
protect a market for one provider while sinmultaneously
barring anot her.

Despite taxation pleas, unwarranted privacy
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cries and rent-seeking demands, policy |eaders should not
rush to regul ate e-commerce. Public policy |eaders
should resist the trends to snother e-comerce through
I nt ernet taxation, excessive privacy and soliciting
regul ati on and ot her provider picking policies, and allow
consuners and market forces to continue to shape the
future of e-commerce. In other words, please hurry up
and let's do not hing.

MR. CRUZ: Thank you, Senator. | would now
like to hear from Bob Ham I ton, the Executive Director of
the North Carolina Auctioneer Licensing Board.

MR. HAM LTON: Thank you. | appreciate the
invitation to be a part of this workshop and |I'm
especially honored to be able to sit on a panel with the
fellows that | amhere with today. | feel that it would

be i nappropriate for me to speak for the views of the

State of North Carolina, first of all. | am not prepared
to do that today. | do represent an agency of the state
and | can speak on, | guess, ny personal views on our

state and | do believe that our governor and our

| egislature are very interested in e-conmmerce as it
relates to our state laws and |'m sure that they'l|l be of
great interest to the topic of the possible
anticonpetitive efforts to restrict conpetition on the

| nt er net.
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To speak a little bit about our board and the
basis for us getting involved with Internet auctions, our
board is responsible for the adm nistration and
enforcement of the Auctioneers Law, which establishes
specific standards of conduct that serve to collect the
public, affords a neans of redress of grievances of any
personal suffering damage by reason of m sconduct
relating to sales at auction, and provides a neans of
nonetary restitution for a | oss suffered.

Li censi ng aucti oneers and auction busi nesses by
t he Board increases public confidence in the profession
by providing a neans of determ ning the ability, general
know edge, integrity and good character of those
permtted to practice, and a neans of deterring
fraudul ent or di shonest dealings and unethi cal conduct.
It is the responsibility of the Auctioneer Licensing
Board to ensure that the qualifications and activities of
t hose engaged in auctioneering are in accord with the | aw
and in the best interest of the public, to receive and
act upon license applications, to issue, suspend, revoke
i censes, adopt rules and regul ati ons, and take ot her
actions as may be necessary to enforce the provisions of
t he Auctioneer Law.

Speaki ng of f of my sheet and basically putting

in a nutshell the paper that | provided, we becane
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involved with Internet issues in an extrene fashion in
1999 when | was hired by the Board and basically asked
what their position was on Internet auctions, and through
our | egal counsel, through the Board's discussions and ny
di scussions, we felt that our |aw, even though it was
witten in 1973, applied to Internet auctions. Our |aw
does not have any provisions for brick and nortar
auctions per se, it does not have provisions for
t el ephone auctions, it doesn't have provisions for
catal og auctions, and in the same respect, it didn't have
provi sions for the Internet auctions.

Qur law is governed by what an auction is and
how it's defined. So, through the definition and the
interpretation of the definition, our Board felt that, by
| aw, that we should be protecting the public by making
sure that people that participated in auctions net the
m ni mum requi rements that were needed.

Through sonme information that got out before we
were prepared to present it in a logical fashion, there
was a |large public outcry by both the general public and
by Internet auction services, both to our office, to the
| egislature and to the governor's office. Through that,
our Board reviewed the decision that they had nade
previously, and through a request fromdifferent people,

deci ded to defer any regul ation of Internet auctions
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until it could be reviewed by the Joint Select Committee
on Information Technol ogy.

At this time, they have not put it on their
agenda, and | don't, at this particular tinme, think that
unl ess we were to go back and ask themto put it on their
agenda, are going to be looking at it any tinme soon. But
the issue is still there. Qur Board's interpretation is
still the same, but we are not regul ating Internet
auctions. Until there is either |egislative changes or
it has been reviewed by the Select Committee on
| nformati on Technol ogy, we will continue to continue with
our policy.

Now, this is just with timed auctions. CQur
interpretation for realtime auctions is standing and we
do regul ate those with a |live auctioneer who is nerely
using the Internet to pass his imge over tel ephone
| i nes. Thank you.

MR. CRUZ: Thank you, Bob. The first question
| wanted to address to the panel is, in the past three
days, we have heard panelists discussing possible
restrictions in ten different industries. W've heard
panel i sts tal king about possible private anticonpetitive
conduct and we've heard panelists tal king about possible
restrictions in industries ranging fromauto sales to
contact |ens sales to casket sales, real estate,
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financial services, a wide range of industries.

And the question | would ask the panel is, how
significant, in your judgnment, are these sets of possible
restrictions to e-conmmerce? Governor G | nore talked
about how, even with all of its growth, e-commerce is
still a relatively small part of the pie of commerce
altogether. And what | would ask is to what extent, in
your judgnent, are possible restrictions |like that
responsi ble for not allowi ng as much growth in e-commerce

as there m ght otherw se be?

MR. CONDON: | would say that's a great
guestion. One issue -- |I'msure you probably have
di scussed this -- is | have found that many citizens
don't know of these restrictions. | suspect that your

conference may be changing that with some. For exanpl e,
car dealers -- and | hate to pick on car deal ers because
they're great corporate citizens of South Carolina -- but
t hey advertise routinely that here's our Internet site
and here's our web address and you can sel ect our cars.
| don't think our citizens know that they can't do that
directly with the factory. They're under m sapprehension
or msinformed by those sorts of advertisenents. | think
that if they knew that there was a state | aw that
apparently now has passed in every state in the union
that prohibits them from buying directly fromthe
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factory. | know that Saturn has had to close up their
deal ershi ps in South Carolina because that was the nodel
t hey were going to use.

And so, | wonder if a lot of this is the fact
that our citizens don't know about it because of the
relatively new nature of this technology and the fact
that a lot of this information, this anticonpetitiveness
that is out there, | think, w ne or caskets or contact
| enses or cars, they just sinply don't know about it.

MR. GLMORE: | wish | could have been in the
ten neetings. | don't know how many of you all had a
chance to go to these additional nmeetings. | would have
li ked to have gone to the casket one. | have a hard tine
i magi ni ng people ordering caskets over the Internet. It
absolutely has to be there the next day, right? 1Is that
the way it is?

But you asked a direct question, I'mgoing to
give a direct answer. Instead of speculating, | think
that the FTC probably has to go out and get that
information. | think they probably have to go out and
conduct a survey, spend sone of the taxpayers' noney in
order to make policy and actually do some consuner
surveys and find out what it is that is discouraging
people fromusing the Internet in a whol esal e way.

Once again, the assertions have been that a |ot

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

894

of bad things are going to happen to industry, to the tax
base and to everybody el se because this voraci ous machi ne
isS so superior to every other formof conmerce that it's
going to eat up everything else. So far, that has not
proven to be the case. And, Ted, you've asked the
guestion, why not? It may be that there are sone
restraints, and as an aggregate all of these restraints
are bringing down the total aggregate purchasing and
buyi ng and selling over the Internet.

| theorize that it just -- people have a hard
time adjusting thenselves to doing massive purchases over
the Internet. | think that there are sonme things that
t hey do, but npbst things they don't. They're used to
goi ng out into the marketplace and | ooking at things and
t aki ng advantage of the elenments that | tal ked about
earlier that are available to themin the open physi cal
mar ket pl ace as opposed to cyberspace.

However, a standard item a standard item a
DVD, for exanple, of a novie, a standard itemthat
doesn't really vary so nmuch in quality m ght very well
become sonmething that is used nore in e-comerce, and |
think you have to find that out. It may be the
percentage is considerably higher on standard itens. But
on itens where you really need to see the color of the
car, you really need to know whether that car is
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confortable to sit in, you really need to get behind the
wheel and feel how it does. And one mght say this is
enough of a standard itemthat you could take a free
ride. You could go over to the dealer, ride along on his
investnment that he's made in all of his brick and nortar
and then go honme and order it over the Internet.

| proposed earlier that there can be sone
solutions to that. The threat was that there m ght be a
ki osk approach, for exanple. You put a kiosk in the
showroom of the deal er and he says, now, find your car
and then run over here to the kiosk and order it over the
| nternet and you don't have to pay any sal es tax because
the sales tax doesn't apply to the Internet. Well, of
course, if there's a physical presence within that state,
then that no-tax rule doesn't apply anynore. So, | would
think that you could sinply add a rule that says, if you
can order over the Internet, that the tax-free zone is
anypl ace beyond the borders of your state, for exanple.

But why am | even tal ki ng about this? Because
the goal here, it seens to ne, is to give consuners
anot her opportunity to conduct commrerce wi thout
necessarily having to pay taxes, at the same tine,
unl ess, of course, you see the utter destruction of the
tax base within a state. And so far, | just don't think
we' ve seen that because | just don't think that
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culturally it has not gone on to become a dom nant form
of retail. Frankly, I think this is findable through
surveys and objective studies, and with your staff, I'm
confident that you'll find it.

MR. HAGEDORN: The Internet is evolving. It's
a new way to do business, it's a new way to purchase
goods. There is always resistence to newness.

One of the things that | have been involved in
for the | ast several years now in tracking the
devel opnent of e-commerce is that state and | oca
governnments, in particular, were having nightmares about
| osing their sales tax base and it becane Chicken Little
saying, the sky is falling, the sky is falling. | think
what we're seeing is that the Internet is evolving.

Evol ving is not necessarily rapid grow h.

But we are seeing growth. | think if you
track, certainly, the use of the Internet, certainly the
online purchases, we are seeing an increase. |It's
rising. But what has happened, | believe, is that there
were so many expectations, so many fears, so much
par anoi a about what the Internet, and especially e-
conmerce was going to do, and so, as ny coll eagues at
ALEC and I, we have said that -- there were actually sone
reports that were published but were kind of ignored,
that this huge rise in purchasing over the Internet was
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not happening as they feared it woul d.

But it's exactly what those of us who have an
interest in this area understand that it is a slow,
steady growth, and understandi ng that we nust not put
barriers that will block the progress and the devel opnent
of the Internet and the consuners' ability to purchase
onl i ne.

MR. CRUZ: Here's a question fromthe audience.
This one is addressed to Governor G|l nore and CGenera
Condon. The other panelists should feel free to express
their views as well.

The question is, each of you is or once was an
Attorney General, and as such, you provided | egal advice
and gui dance for your Chief Executive. Please put
yourself in the shoes of a corporate general counsel for
a conmpany doi ng busi ness online. How can you possibly
conply and protect your conpany fromfrivolous litigation
if states adopt inconsistent regulation?

MR. G LMORE: You can't, and that's one of the
key burdens and on e-commerce, that you, in fact, m ght
see. That's why | think that you have to do everything
you can to keep these kinds of regulations off the
| nt er net .

Now, let me say this, and | know Charlie woul d
feel this way, too, that everybody fromthe conservative
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si de understands that the states can provide a bul wark
agai nst total power and control by the national
governnment. That's why the federal system was set up the
way that it was and the way the Constitution was
established. So, the state power can provide a check on
that within the federal system But there are sone
things that, w thout any doubt, have been delegated to
t he national governnent, and one of those is control and
regul ati on of commerce, and there's a reason for it.

It's because the founders understood that if
you had total control of commerce in each of the states,
as they were admtted to the union, that you could create
a bal kani zed Anerica when the goal was to create a
unified America. So, to the greatest extent possible,
there needs to be sone consistency of regul ation. But,
al so, I would argue to the greatest extent possible that
we ought to have as little as possible in terns of
burdens and over-regul ation of the Internet.

MR. CONDON: If I could junp in, I think that's
a great question. Wthout telling too many war stories,
| can remenber a great conversation that | had with one
of the |l awers, the general counsel for eBay, who, as |
recall, he had experience being a prosecutor in one of
the Federal Districts in Virginia, noved out to
California, and that's exactly his point. He really had
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a -- he was in a growth industry, like the |awer's
relief act, because he was dealing with 50 separate
jurisdictions on just the crimnal side of things, what
can go wong with auctions and things.

But | think at the end of the day, though -- |
want to echo Jims remarks. We don't want to throw the
baby out with the bath water. W do want to nake
commerce easy. But | do think it's inportant to all ow
the states to innovate and to have the states out there.
But | do think there's a bal ancing act here and | think
it's a very good question. | think to the extent that we
do take away the authority of the states in this area, |
woul d like to say just on behalf of the states, that
shoul d be done very, very slowy because the states do
have very inportant interests in protecting the health
and safety of their citizens in ways that maybe ot her
states don't care about.

MR. CRUZ: Let's use that |ast comment as a
jumping of f point for a second question, which is, in
your judgnent, what are the principal interests that are
behind the regulatory efforts in these various
i ndustries? Are they consunmer protection interests? And
this actually segues with a question fromthe audi ence,
so let's conbi ne them bot h.

The question fromthe audience is, is ensuring
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a level playing field consistent with maxi m zi ng
conpetition and consuner choice and protecting consuners?

MR. HAM LTON: 1'll comment it on the basis of
our Board in the discussions that we had in review ng our
law. Qur Board, at that particular time -- and this is a
m sconception that was spread afterwards that the Board
was | ooking at keeping the conpetition down, and the
Board actually had not even given a thought to the
conpetition as it related to the Internet. Qur Board's
| argest concern and why they even extended the tine to
| ook at the interpretation was for the consuner
protection issue, and al so, again, the |evel playing
field issues in our state of taking two groups that are
li ke bodies and treating themdifferently, and the fear
that there m ght be a |lawsuit against our Board for not
using the sane |law and naking it consistent with |ike
bodi es.

So, they canme up with their interpretation and
whet her they liked it or not, they felt that they had to
go by what the | aw said.

MR. CONDON: Ted, if | could junmp in, just
agai n, maybe the different experiences, different places.
But there's no question that a |large part of the
notivation is, yes, consumer protection, but a large part
of the notivation would have to be economi c. People just
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do not want the conpetition that's out there, and that's
natural. But | think it's inmportant to recognize that
that has to be, I would think, if we're honest with

ourselves, a |large notivation that's out there.

MR. GLMORE: | think that's right based on
what |'ve seen. | think it's a normal aspect of business
that you don't want conpetition at all if you can work it

out so that you're into sonething either a patent or
sonet hing of that nature. |If you can get in there with
no conpetition, that's the best possible business nodel.
So, you woul d expect a normal approach. And, surely, if
you know you' re going to have conpetition, you want to
make darn sure you don't have a conpetitor that has an
advantage, either legally or otherwise. And that, |
think, is what notivates sone of the enotion that goes
along with the assertion that it's not a | evel playing
field.

Let me point out that we, as a matter of
policy, treat different types of econom c activity
different all the tinme. States, all the time, go in and
subsidi ze industries in order to get them started and get
themup so that they'll create jobs and there's a public
pol i cy about econom c devel opnent. As a result, we
subsi di ze people all the time. W do tax breaks on
people all the tine. W favor people in the Federal tax
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code and all the state tax codes are thick with
preferential treatnent tax-w se because of a policy
reason to try to enhance or to create a better
opportunity for one industry or another.

So, we treat people differently all the tine.
There is no fundanental rule that says everybody has to
be on a level playing field.

Then the second point | guess | would make is

that a level playing field is something | really listened

to for years. |It's a very enotional argunent that people
say. But | believe, the nore I have exami ned it, that
maybe you have -- you can get a level playing field, but

the problemis that one group is playing football on it
and the other is playing baseball on it, even though it's
a |l evel playing field.

And that's because things don't work the sane
way. E-commerce has advantages that they can do. They
have the ability -- for exanple, if you're |ooking for an
out - of -print book and you go down to your | ocal
bookstore, it just probably isn't there. But on the
ot her hand, you can probably find it on the Internet.

But on the other hand, how nmany of you go to bookstores
and browse around? Do you go? | go. | don't buy all ny
books on the Internet, although | have bought before.

But, you know, you like to go to the bookstore.
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In fact, the book you probably went down there to get,
you | ook at the back cover and open up and read a little
bit of it and you decide, | don't think I want that, and
instead you go over to the display and you see sonething
el se. Bookstores are doing pretty well and they,
frankly, are using the Internet.

The Internet has advantages, but there are sone
conpetitive advantages that brick and nortar people have
t hat cannot be matched by the Internet. So, it's not a
| evel playing field either in subsidies, or in tax
policy, or in preferential subsidies that we do for
i ndustries, or even in the nethod of commerce. |It's
really different types of vehicles and we make
differences all the tine.

MR. HAGEDORN: There's two points that | would
like to make. The first is, | just would like folks to
st op whi ni ng about unfair conpetition and | ack of a
playing field with the Internet and figure out how to
t ake advantage of the Internet for your specific
busi ness. Instead of going after someone who is
conpeting with you who nay be out of state or whatever
t he excuse is, who doesn't have the investnent in brick
and nmortar and police/fire protection and all the other
t hi ngs, just say, okay, fine, stop conplaining about it
and whi ni ng about it and figure out a way to use the
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I nternet to your advantage. | nean, sonme of these big
conpani es that are whining about -- you know, who want
protectionist |egislation, why don't you direct your
energies into finding creative solutions and how to
expand your market share using the Internet.

The second coment that | would like to nmake is
|"m conpleting ny tenth year now in the Col orado
Legislature, and | can't tell you how many tinmes |'ve had
soneone conme up to ne and try to present this issue as
we've got to protect the consunmer. | said, really,
what's happening with the consuner. And so, | hear al
this and you know how t hese consuners are being ripped
of f, taken advantage of, whatever. | said, now, wait a
m nute, aren't we just kind of |ooking at the consuner,
who al so happens to be your enployer, who's paying your
| obbying bills, that you want that kind of consumer
protecti on because the consuner is not being hurt by
this, that we have laws in the State of Col orado
regardi ng consumer protection as it is, and maybe there
nm ght be sone tweaking of the wordi ng of our consuner
protection statute, which our AG and forner AG and
Governor may be familiar with. They seemto be very
| arge sections of the state statute, at |east Colorado is
with all the consumer protection stuff that we have made
as unfair practices and whatever.
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But | get alittle tired, | guess, hearing
peopl e who want to protect their little niche of the
mar ket, and using the guise of consumer protection as
their excuse to get |egislatures to pass protectioni st
| egi sl ation.

MR. CRUZ: All right, let me ask another hybrid
guestion of a question here joined with a question from
t he audience. All of you on this panel have been in the
m dst of and seen firsthand the give and take of the
political process and some critics of these restrictions
have charged that they are an effective form of
protectionism In the econonmcs literature, there's a
school of exam ning political processes known as public
choi ce theory that postul ates when a benefit of a
particul ar regulation is concentrated on a snmall group
that feels it intensely and the harmfromthat regulation
i s disbursed among many consuners who really don't feel
the harmall that nuch, that often the political
processes will be far nore responsive to that
concentrated benefit than to diffuse harm even if the
harmis ultimtely greater.

So, the question | would ask is, to what extent
are these restrictions or possible restrictions the
process and the product of the political process and
really what about the political process is producing
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then? And Part B of the question, just to conplicate
matters slightly, is the part fromthe audi ence which
asks, how nmuch of this has to do with protecting in-state
producers versus out-of-state producers? | think that's
probably worth thinking about both fromthe perspective
of your own state, but also to the extent that producers
in your state may be being harmed by regul ati ons in other
states. | mean, howreal is that as a dynamic in this
situation?

MR. CONDON: Ted, | can junp in. At the risk
of being stupid, | guess, but I'll give you experience.
Again, |I've put the white flag up on this, but | was
first contacted, | guess it's been two years ago -- |
t hought to nyself, this will never pass the General
Assenbly of South Carolina. They wanted a | aw t hat woul d

prohi bit our citizens from buying cars over the Internet

fromcar manufacturers. Now, | couldn't think of a nore
anti conpetitive -- | nmean, that shows you how dunb |I am -
- law. | thought, there's no chance. That thing sailed

t hrough the General Assenbly of South Carolina.
| learned the hard way -- and | have a | ot of
friends in the car-dealing business, they give $1, 000
when they can to the local legislator and it had a very
powerful steanroll effect, and it just sailed right
through. | see fromyour literature that it's now passed
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all 50 states. Again, the argunent that you heard
officially was, well, this was done to protect our
consuners. You dummy, you m ght go there and you m ght
buy a car directly from Ford and you need to buy it from
the | ocal car deal er because they can protect you.

Of course, ny response was, couldn't the
citizen make their own choice up. | was then told, no,
no, no, really here, 1'"ve got to have this politica
support and we need the canpai gn noney, and besides, it
is true that maybe it's unfair to | ocal people who put in
$2 or $3 mllion buying the |local deal ership here that
we've got to watch out for them

So, |I've given the white flag up on this. |
qui ckly have now cone to the point now where if it neans
that much to them that's what they're saying, and people
in this state and around the country don't seemto m nd
that they can't buy directly.

As you know, you cannot go now over to the
I nternet and buy directly fromany car manufacturer in
the United States of America. | think that's very
anticonpetitive. |It's against our free nmarket system
but I think I"'mthe | one voice out there, and |I'm sure
there's a | obbyist there fromthe autonobile
manuf acturers -- | nmean, the car dealers that's going to
qui ckly e-mail their menberships in South Carolina,
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they're picking on you again. But please put in your e-
mail, I'"'mnot. |1'mnot going to fight that again. 1've
lost. I'ma gracious loser. But | ama loser. | do
t hi nk the consuners in our state don't benefit fromthat
law, and | ama lone, |lone voice in the United States of
America on that point.

MR. GILMORE: | just think FTC has got to
sinply go forward and exam ne whether or not there are
anticonpetitive effects and whether the authority of the
FTC to stop potential antitrust violations would allow
you to intervene on behalf of the public.

Again, | want to be very generous here. You
can have argunents on both sides. Everybody's got their
own stake in this. [It's a value judgnment, it's a policy
judgnment, it's a pocketbook issue. The decision has to
be made as to what, at the end of the day, benefits the
public. The public is not organized. There's no union
for the public. So, as a result, the FTC sinmply has a
responsibility to see whether or not the antitrust | aws,
in fact, are being violated and to push forward with it.
Ot herwi se, you know, there certainly is a case to be made
for people who nake brick and nortar investnents and
invest their capital, and they don't want to see an
advant aged conpetitor.

Now, | don't think that's probably much of a
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policy reason for the conplete exclusion of Internet
capacity. It's burden on the Internet that they woul d
pl ace. And they see that as being sonething that, once
again, is leveling the playing field. The question is,
is it really, and I think that the FTC has to exam ne
t hat .

MR. HAGEDORN: In the previous panel, a coment
was nmade about in the thirties, the big push against the
chain stores as they were devel oping. That is very
simlar to moving fromthe Industrial Age to the
| nformati on Age, and as Governor G | nore pointed out, the
horse and buggy whip industry kind of took it in the
shorts as nore and nore people started buying
aut onobi | es.

Hey, this is the Information Age, this is the
21st century. The way we do business is going to change,
and either you'll be part of that change or you' re going
to be left behind in the dust. There is, as | alluded to
before, it's amazi ng how many consumer protection crises
arise that no one's ever heard about, but certainly one
i ndustry's representatives will cone down to the capital
and say, ny god, we've got to protect the consuners
against this. And, again, it's a guise for protectionist
| egi sl ation.

Just an exanple of something | read a coupl e of
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nmont hs back now that -- I'mtrying to renenber what the
name of this thing is, but the little two-wheel It
Machi ne or whatever it is, you know, how you kind of nove
al ong, your body weight, all the gyroscopes and
everything and quite remarkabl e and, of course, it was
wel | -marketed with this, you know, what is It.

Well, this past -- so far | think there's been
sonething like 20 states that have passed | egislation
| egalizing these things to use on sidewal ks, streets,
whatever. Now, it didn't cone before Col orado's
| egi sl ature, but here's sonmething that was done very
cleverly by the individual involved and whoever his
backers are in trying to market this thing, that they
cane into the |egislature and said, hey, you know, we
need to have this |egislation, and da, da, da, da, da,
and probably a lot of folks didn't even know -- the
citizens, the consunmers were not aware of what was
i ntroduced, not that I"mfor or against this thing, but
it's just the way that things happen is that a bill comes
in, soneone tells you that it's a good thing, it protects
consuners, and so, you know, there's no opposition to it.
Then it nust be something that is good that we should
pass because no one is speaking against it.

VWell, the sinple fact is, the citizens do not

know that this bill's there. [It's just that it's not
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sonet hing that may have hit the nedia s attention, and
they've witten about it or broadcast about it, but it's
just the fact that fol ks don't know that this cane
t hrough. So, yeah, we can pass stuff that benefits a
smal | nunber of people, but then has an effect that no
one predicted that's going to hurt nore people. But it's
t he mani pul ati on of the legislative process.

Particularly, when you have so many st ates,

i ke Col orado, the vast majority of them | would say,
have what | would call citizen legislatures, that we're
not full-time. And you have nost people that are very
apathetic, unless it's an issue that directly inpacts
themor if they have a special interest and they have a
| obbyi st hired.

MR. GILMORE: | guess | mght point out that
there is an advantage to enhancing the Internet industry.
What ever states they're located in, they are creating
j obs, they are creating economc activity, there are
benefits particularly in states that house this type of
activity, and certainly UPS and others and Fed Ex are
doing very well with the deliveries. So, there are very
-- and not to nention the software industry, the hardware
i ndustry, the switching and all the other aspects that
were driving this econony and now aren't driving it so
much anynmore. | think the whole country, | think,
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i ndi sputably, is worse off because we're in a recession.
It would be nice if we could get this technol ogy industry
back up again so that it could help lead us out of this
recessi on.

MR. CRUZ: Let nme just ask one final question
and after this question, I'll give each panelist one
m nute to give a final closing statenent.

The | ast question is, what would your counsel
and advice to the FTC be? The Comm ssion has a | ong and
very positive history of working closely and
cooperatively with the states, working closely with the
states on | aw enforcenent matters and worki ng cl osely
with the states in conpetition advocacy, hel ping work
with state policymkers to think through conplicated
i ssues of conpetition and consumer protection. So, the
guestion | would ask the panel is, what would your advice
be in ternms of where we should go from here?

MR. CONDON: Ted, | guess I'll junp in first.
| think what you're doing is what you should continue
doing. |It's really refreshing. | want to commend you
all for taking the tinme to ask those in the states what
you think, because what you do does inpact us and it
i npacts our citizens, and so | would continue gathering
informati on and hearing from people around the country.

| do think, though, that there is a bit of a
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voi d of | eadership on this, and so, to the extent that
you feel confortable, | think that your willingness to
| ead on this issue, | would certainly encourage.

MR. G LMORE: Let nme step in and say one thing,
and that is, nobody in this room ought to m sunderstand
t he general consensus at the state |level. The consensus
at the state level is that you must burden the Internet
and you nust certainly tax the Internet. That is the
state view. The National Governors Associ ation has been
very strong on this issue and | just want everybody to be
-- the localities are, the shopping center owners are,
retail people across the country are, there is a very
strong opposition to the devel opment and growth of this
i ndustry as a conpetitor, at least as it is seen to have
advant ages.

The Senator tal ked about the State Streanline
Tax Project, that was the one concession that the pro-tax
| obby sort of took away fromthe Internet Advisory
Comm ssi on, and that was that they were going to put
together a State Stream ine Tax Project, nake it easy to
i npose a tax nationwi de, and therefore, get the court to
overturn the opinions and let themdo it.

Qur view was, on the Comm ssion, that you
probably coul dn't achieve this physically. You just
can't do it. The Internet is too free, it's too open,
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it's probably not really controllable. You don't know
really who you're talking to or where they are or whet her
they're in this country or some other country. You've
al nost got to intercept the delivery of the product in
order to be able to inpose a tax. That's very difficult
in a free society.

So, you know, | guess that -- where do we go
fromhere? Well, | think that the FTC | eadership is
going to be very key on this and you have to sinply | ook
at the authorities that you have available in order to
make sure that you can ask these questions and get the
facts and | ead on the proper issues to create maxi mum
conpetition.

MR. HAGEDORN: First, protect the intent of the
Interstate Comrerce Cl ause of the U S. Constitution, and
second, don't do anything to hinder the devel opnent and
the evolution of the Internet.

MR. HAM LTON: We would be interested in
assisting you in any way with any type of information
gathering as it relates to the auction profession or
| nternet auction information that we could provide in our
state, and keep this discussion open and find a solution
that could assist the general public, both the buying
public, the selling public and aucti oneers, whether you
want to call an Internet auctioneer an auctioneer or
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brick and nortar person an aucti oneer.

MR. CRUZ: Bob, you want to give a closing
st at ement ?

MR. HAM LTON: | think one thing that needs to
be stated -- and Larry Theurer fromthe Nati onal
Auctioneers Association made this coment today, and |
woul d like to al so make the sanme conmment from what 1°'ve
seen in our state. There are a lot of brick and nortar
auctioneers in our state whose busi nesses have increased
and they will tell you they have increased because of
| nternet auctions and not because they' ve gotten a web
site or put items on auction listing services.

There are a |l ot of |icensed auctioneers that
have rolled over part of their business into doing
| nternet auctions, but for the nost part, as a whole, in
general sales, a |lot of auctioneers, brick and nortar
auctioneers are finding that a lot of their clientele are
the people that are taking the itens after they've been
bought and are putting them on Internet auction services.
That is why | don't think a brick and nortar auctioneer
in our state is interested in putting an Internet
auctioneer out of business in our state because they have
a lot to | ose because it's a great process. Everybody
knows it's a great process. Thank you.

MR. CRUZ: Senator?
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MR. HAGEDORN: |'ve used the expression a
nunber of tines about the Internet being something that's
evol ving, a technology that's evolving, the use of it is
evol vi ng.

| just want to follow up with using the word
"evolution.”™ The concept of evolution, one m ght say
t hat our species has done well through evolution. The
di nosaur was actually doing fairly well when you | ook at
all the new finds they have made. When | was a little
kid, there was the Tyrannosaurus Rex, and now | found out
we know that there's a dozen variations of the big-
headed, big-teeth creature that thundered across this
pl anet mllions of years ago. Well, but then a big old
rock, apparently from outer space came and hit the planet
and the di nosaur disappeared.

And we're at this juncture now as the Internet
is evolving. W have to be sure that we're not hit by a
big meteor, and that meteor is governnment regul ation.

MR. CRUZ: (Governor?

MR. G LMORE: | think that what we all shoul d
be striving for is to try to build some opportunity for
consensus, not necessarily my reputation. But | think in
this instance, it m ght be achievable.

VWhat woul d happen if the FTC were to i ssue sone
type of rule that said, okay, if you want to burden the
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Internet, then you can't use it? Now, what would brick
and nortar people across the country do with a rule |ike
that? They would scream absolutely scream |If you
said, okay, we're going to let the pure play guys do what
t hey can do, you put burdens on it, you can't use it, |
think the brick and nortar people would just conplain
bitterly about sonething |like that because it, in fact,
has beconme a tool.

| think we're beginning, with sone exceptions,
rare exceptions -- it's nore typical that these pure
pl ays have failed than that they've worked. | believe,
with some exceptions, we are seeing a convergence of the
Internet retail and brick and nortar traditional retail.
| think we're seeing it nore and nore that people are
finding the ability to use those tools.

You're seeing it fromthe point of view of
brick and nortar people. |If you | ook at your paper
today, you will see all the retail stores. They are in
t he ads, and you can go online and you can view their
products and you can even order their products online,
and that is a very smart use of the Internet for the
traditional people. They have web pages all over the
pl ace. They're using the Internet. At the sane tine,
peopl e are bei ng encouraged to conme on down and take a
| ook at their |local branch and to see, touch and feel the
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product and take it home that night and pay for it under
their revolving credit system

Look on the other side. | was really amzed
when | saw a devel opnent a couple of years ago, and | was
at Tyson's Corner |ast night and saw this, L.L. Bean, a
pure play catalog industry that has been using nore and
nore of the Internet, has started to open a brick and
nortar store at Tyson's Corner. Why would they do that
and subject thenselves to the taxation that that inplies
because of an i mmedi ate nexus under the | aw? Because
they think that there is value in the brick and nortar
system of retail that isn't going to go away.

So, | think there is an opportunity here to
| ead towards a consensus type of npdel where you can have
a typical nmodel of clicks and nortar, a |l ess typical
nodel of just an old style retail store and an old style
e-comrerce, but through all of this, | think you can find
a way, a nodel, that lets all the flowers bloom and | et
t he consuners have an opportunity to shop in all of these
different nmodels, and | think you're going to see the
country and the consuner better off.

MR. CRUZ: Ceneral ?

MR. CONDON: Thanks so nuch for the chance to
be on this panel. | tell you, |I've learned a |lot. \What
makes ne feel so good about this, |I can remenber being in
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the White House with then President Bill Cinton, and he
tal ked about the fact that we had this new Internet. |
think he said at the time there were 50,000 new pages
bei ng added and who knows where this m ght go, and it
just nmakes ne really proud to be an Anerican to hear this
panel speak about the opportunities. This, after all, is
an American invention, and that we are really changi ng
the world. We need to continue to |ead.

| want to echo ny friend, JimG | nore's
comments, that | do think that it is such a blessing for
us to live in this country and to be able to have such a
wonderful invention as the Internet, that | do think in
tal king with everyone and talking to different | eaders,
Federal, state and local, that the consensus, | think,
can be devel oped and is out there that we need to do all
that we can to allow our system and our free enterprise
systemto flourish with this new invention that is now
becom ng even sonmewhat old to some. | know to ny Kkids
it's old. | think we have great things ahead if we can
all work together.

MR. CRUZ: Thank you. 1'd like to thank all of
our panelists for what | think was a really terrific and
illum nating discussion, and al so just nake a few
concl udi ng observati ons.

|"d like to thank, in addition to our panelists
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here today, the staff at the FTC who worked very hard to
pull this three-day workshop together. Asheesh Agarwal,
in the Ofice of Policy Planning, and Maureen Ohl hausen,
John Del acourt, Jerry Ellig and MIlie Taylor, all of
whom have put in many, many |ong, |ong hours bringing
this conference together.

| also want to thank Mark Nance who has joi ned
us recently and dived into the fire, and al so Debra Holt,
in the Bureau of Econonmi cs, who's worked very hard, as
wel I, bringing this together.

Over the past three days we've had over 70
panelists and | think we've had a terrific array of
panel i sts cone before us. W have had all five
Comm ssi oners here at the FTC actively take part in this
wor kshop. We have Governor G| nore, General Condon
Senat or Hagedorn, Bob Ham Iton. We have had numerous
state Assistant Attorneys General, numerous state
regulators. W' ve had a sitting nmenber of Congress,
we've had a former Senator, we've had a nenber of the
Counci | of Econom c Advisors. W' ve had nunerous
econom sts, including a Nobel Laureate, and we've also
had nunerous CEOCs and industry | eaders directly involved
in these industries.

Over three days we've exam ned 10 different
i ndustries, 10 different industries that many m ght think
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are discrete and involved in utterly separate endeavors.
One of the truly fascinating observations | found sitting
and listening to panel after panel is that industries,
you've got wi ne, you've got casket sales, you' ve got
financial services, and nost fol ks woul d never i nmagine
that they have little, if anything, in conmon. And what
has been fascinating over and over again is listening to
t he di scussions of each industry panel and watching the
sane patterns of challenges and issues confronting each
ot her over and over again. And it really was quite
phenonenal because in each panel, you would typically get
an observation froma nmenber of the panel that, boy, |
| ooked at these other industries and they' ve got sone
crazy things going on in those industries, but our
i ndustry is really very different.

And it was very interesting over and over again
to hear that. But what the very different was that was
expressed over and over again is, | think, a difficult
probl em that industry | eaders and policynmakers at the
state and Federal |evel are going to have to westle
with, which is that there are strong and legitimte
desires for consumer protection, for ensuring that when
citizens of each state go to buy a good or service that
they are treated fairly and are not subject to fraud or
decepti on.
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And yet, many of the regulatory systens that we
have established for doing that are dealing with the
change of the Internet, that aside fromthe freedom and
all the dot-comlingo that has entered our |exicon, it
has al so brought an ability for a small | ocal producer to
hit the national market instantaneously. And that
change, | think, is for some tinme going to | eave
pol i cymakers struggling as to how to adapt systens that
were designed in an era when a | ocal provider provided to
the guy down the street, and now with the technol ogi cal
revol ution, that sanme |ocal provider in his garage can be
providing to someone 3,000 m|es away or even across the
oceans in foreign nations.

Anot her very strong observation I'd note is
that | thought it was very interesting the wi de breadth
of agreenent, the bipartisan agreenent, and the agreenent
just across ideological |lines, across interest |ines,
about the need in the aggregate to reduce and mnimze
barriers to e-commerce. |In particular industries to be
sure, the established players are very concerned about
the issues in each of those industries. But the overall
aggregate sense is also that e-comerce has trenendous
potential for the future, and | think there's w despread
agreenment that protecting the future of e-comerce is an
i nportant policy goal.
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The princi pal purpose of this workshop was to
l earn and | think we've | earned a trenendous anount.

We' ve had a wonderful array of panelists. Let ne
encourage all of the panelists and al so nenbers

of the public, we will be keeping the record open for

30 days follow ng the conclusion of this workshop and

we woul d encourage every panelist and al so nenbers

of the public to submt nore extensive witten
statenents, because really the core purpose of this is
to understand what are the changing dynam cs in these

i ndustries and how are these changi ng dynam cs i npacting
CONSUNers.

One thing | think there's a real thirst
for at the FTC is hard enpirical data. Governor
Glnmore referred to that in this |ast discussion here.
The need to not just hypothesize about what m ght be
happeni ng, but have sone real concrete data to get in and
del ve and understand how are these new trends and
dynam cs affecting, for good and for bad, individual
consumers?

So, with that, |I think we all have our work cut
out for us. The Conm ssion certainly has its work cut
out for it, and as well, | look forward, and | know the
Comm ssi on | ooks forward to continuing to work cl osely
with the states and with other policynakers to deal with
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t hese new and exciting chall enges.
Thank you very nuch and take care.
(Wher eupon, at 5:35 p.m, the workshop was

concl uded.)
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