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PROCEEDI NGS
FI RST SESSI ON -- CONTACT LENSES

MR. CRUZ: Good norning, everyone, welcone.
|"'m Ted Cruz. |I'mthe Director of the Ofice of Policy
Pl anni ng here at the Federal Trade Comm ssion, and
wel cone to the second day of the FTC s public workshop on
possi ble efforts to restrict conpetition on the Internet.

This panel is the contact | ens panel. W have
a very distinguished set of panelists. |'msure we'l
have enthusi astic discussion and debate.

And so, let's nove now into that panel. That
panel will be noderated by Dr. Jerry ElIlig, who is the
Deputy Director of the Ofice of Policy Planning at the
FTC and by Maureen Ohl hausen, who's an attorney advisory
in the OOfice of Policy Planning at the FTC

So, let's get started.

MS. OHLHAUSEN: Well, wel cone, everyone. |
think this should be a very interesting panel. The
contact lens area in Internet sales has been very active.
There's been litigation. There's been a proceeding in
Connecti cut before the Board of Exam ners for Opticians,
which is actually having a hearing today, and al so
there's been legislation in the states. Recently a bil
was passed in California, and Congress has been
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considering various bills on this issue.

Just to give you an idea of how things wll
work, we're going to have the panelists speak and |I'd ask
each panelist to introduce hinself and then | aunch into
his remarks. Also, for audience questions, we have staff
who will be going around with index cards. So, if you'd
like to submt a question, raise your hand, they'll bring
you the index card, wite out your question, and then
give it back to themand they'll bring it up to us.

So, I'd like to get started, and first we have
Dr. Pat Cummi ngs.

DR. CUMM NGS: Good morning. |'m Pat Cumm ngs.
| "' m President of the American Optonetric Association, and
we thank you for the opportunity to participate in this
wor kshop. This is a very inportant issue for our
patients.

Contact |enses are prescription nmedical devices
regul ated by the Food and Drug Adm nistration. They can
only be dispensed to patients with valid prescriptions.
Last year, the FDA published a consunmer advisory telling
consuners they should not order contact |enses by mail,
phone or on the Internet without a current prescription
because of the health risks associated with contact |ens
wear .

As the FTC s staff pointed out in its coments
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to the Connecticut Board of Exami ners for Opticians,
there are significant health issues concerning the sale
of contact | enses, primary anong them bei ng ensuring that
contact |lens wearers return to their doctors for regular
eye exani nati ons.

This staff docunment correctly concl udes
custonmers incur health risks if they forego regul ar eye
exans that would allow the optonetrist or ophthal nol ogi st
to spot energing health problens in their early stages.
That is the crux of the issue of the contact |ens sale
for the Anerican Optonetric Association and its nenbers,
not where the patient purchases replacenent |enses, but
that the validity of the prescription be properly
verified by all sellers.

There's anple evidence to suggest that this is
not always the case. The sellers, many times, provide
| enses to patients with | ong-expired prescriptions or no
prescriptions or sell large quantities of |enses as a
prescription is set to expire. The FDA consuner advisory
noted that while sellers tell consuners they will confirm
the prescription with the doctor, this may not al ways
happen.

Because of the health considerations that are
part of contact |lens wear, as well as the history of
certain practices by sellers, sonme states, often in the
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context of requiring the release of contact |ens
prescriptions, have enacted | aws seeking to regulate, in
vari ous manners, Internet sellers of contact |enses.

Questions have been raised over whether these
state regulations and the inability of patients to obtain
their prescriptions have been an inpedinment to the online
sal e of contact lenses. Sales figures for online sellers
and studies on the release of contact |lens prescriptions
suggest the answer is no.

I nternet sellers have reported substanti al
growth in recent years, and the FTC s own study of
prescription release indicated that over 90 percent of
contact |ens patients who want their prescriptions
receive it.

At the sanme tinme, realizing that the ultimte
goal should be to allow patients the ability to choose
where they purchase replacenent |enses, while at the sane
time protecting their health by ensuring that the | enses
are sold consistent with their status as an FDA-regul at ed
prescription device, AOA believes there's a sinmple
answer: a Federal |egislative requirenent that providers
must rel ease and verify prescriptions and that sellers
must obtain positive verification of the prescription
before | enses are shipped to patients, with appropriate
penalties for both for non-conpliance.
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This strikes us as a bal anced and reasonabl e
solution that addresses both the conpetition and the
health concerns, and, in fact, it is consistent with the
current policy of a nunmber of Internet sellers.

Such a requirenment would address the legitimte
health concerns that led to enactnent of the state
regul ati ons being questioned by sone. It would then be
appropriate for all states to review these | aws and
regul ations to evaluate the need to maintain them Thank
you.

MS. OHLHAUSEN: Thank you, Pat. | also wanted
to clarify, at this point, that Mrris Kleiner is
participating by phone. So, while you'll see his nanme
tag, you don't see him but he's with us. And al so, John
Tenni s, who's the Assistant Attorney General from
Maryl and, was supposed to participate, but he had a death
in the famly, so he cannot be here today. But he did
file a witten statenent talking mainly about the nmulti-
district litigation.

So, if any of the panelists wanted to include
that in his own remarks, that would certainly be
appropriate. And, Pat, if at some point you want to
circle back to that, that would be fine.

Jonat han?

MR. COON: Thank you. M nane is Jonathan
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Coon. I'mwth 1-800 CONTACTS. W're an online and
t el ephone-based seller of contact |enses. W sell direct
to consuners.

| know that time is limted, so I'll try to
just briefly summarize sonme of the chall enges that our
custoners face when they try to order their contact
| enses online, and | think it's hel pful to make sense of
sone of the behavior that goes on in our industry to
under st and one of the inportant underlying issues that
shapes it, and that's that eye doctors sell the products
that they prescribe, which is unique fromjust about any
area of health care.

If you |look at the medical industry, there's
significant cooperation between a nedical doctor and a
pharmacy and that's because they don't conpete with each
other. Doctors don't sell pharmaceuticals. In fact,
pharmaci es are able to communi cate directly with medical
doctors. | think many of us have had the experience of a
medi cal doctor calling in a prescription directly to the
pharmacy on our behal f.

Unfortunately, that's not the experience that
we have in our industry with contact |enses primarily
because the primary prescri ber of contact |enses
coi ncidentally happens to be the primary retail er of
contact | enses, and again, that's the optonmetrist or eye
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doct or.

This creates a conflict of interest that really
has been a catalyst that has then created a variety of
barriers to conpetition, including anticonpetitive state
| aws, self-regulation by optonetry boards, and it al so
provi des incentive for manufacturers to collude with
prescribers, which was the subject of the 32 Attorneys
CGeneral that sued certain manufacturers and al so groups
of optonetrists and opht hal nol ogi st s.

Usual |y what the manufacturer will do is offer
to insulate the eye care provider's retail business from
conpetition for the sale of the product if they prescribe
a certain brand of product, and this conflict really
defi nes our market. \When we contact the prescriber to
ask themto confirma prescription for contact |enses,
we're essentially asking our conpetitor for perm ssion to
make a sale. It wouldn't surprise a |lot of people to
find out that they don't want to give us that perm ssion,
and that's really the difference between what we do and
ot hers who may participate in our industry.

We don't have stores. We don't do eye exans.
We don't have in-state locations. W only take orders
over the Internet and by phone, with nearly half of our
sal es online.

State laws are set up to protect this conflict
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of interest so that eye care professionals, in sone
cases, can avoid conpeting on the nmerits, |like service
and price, and many of them don't have their own web
sites. They don't offer evening service, they don't
answer their phones on weekends, they don't inventory
very many contact |enses and keep custoners waiting
| onger than they m ght otherw se have to, and many don't
of fer direct shipment through their offices to the
customer's home or office.

Many states actually allow these practices --
well, allow different practices that help insul ate eye
doctors fromconpetition. 1In fact, in many states, eye
doctors can sinply ignore our request for confirmtion of
a prescription. Oher states are silent on the issue of
confirmation. But consuners only have a defined right to
their contact |ens prescription in half the states in the
country and they only have a nmandatory right to their
prescription in eight states, one of which, California,
was just added a coupl e of weeks ago.

Manuf acturers, in sone cases, can cater to this
conflict of interest, sone building their whole marketing
strategi es around capitalizing on it. The reason for
that is that manufacturers generate their revenue by the
person that prescribes the product, not the person that
retails the product. And in our case, we don't do exans
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and we don't wite prescriptions.

Prescribers are, in sone cases, able to
perpetuate this conflict of interest through trade
publication, state associations, national trade groups
and al so through state optonetry boards, many of which
were the subject, again, of the Attorneys Gener al
litigation.

Now, in public, the conversation is often going
to center around health and protecting consunmers' health,
as | suspected it already has and will continue to today.
Wthin the trade, however, the conversation is different.
It often focuses on ways to avoid conpetition.

|"d like to read a few industry statenents that
were not intended for consunmers to hear and statenents
that | don't think you' d ever hear a nedical doctor or a
phar maceuti cal manufact urer nake.

The first one is pretty straightforward. It's
an advertisenment froma manufacturer that prom ses to
sell their lenses only to doctors. 1In the title of the
ad it says, "Let's See, You'll Make More Money," and goes

on to say, "Since Proclear Conpatibles are only avail able

t hrough your practice, you'll get what you're | ooking
for: increased patient loyalty and greater
profitability.” And you'll hear patient loyalty referred

toin a lot of trade ads, which is just basically a
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euphem sm for nore profits for the doctor.
There's another article here witten by an eye

doctor in a trade journal called, Wnning the War Agai nst

Mail Order Contact Lenses. That's a pretty

straightforward title. This doctor recommends that when
a doctor receives a telephone inquiry -- and |I'm quoting
here -- "for a patient's contact |ens prescription,
recognize it as an opportunity for a sale. Your contact
l ens patient is in need of a replacenent lens.” Now, |
doubt that my nedical doctor, when they get a call from
my pharnmacy, recognizes it as an opportunity to make a
sal e.

Thi s doctor goes on to say that you can refuse
to rel ease the prescription or confirmfor the third
party di spenser. Then after you get off the phone your
staff, "can call the patient and basically make the
sale.”

The next ad is froma conpany called Ocul ar
Sci ences that also offers to sell directly only to
doctors, and a doctor explains why he wants to prescribe
a product that can't be purchased sonewhere el se, and
this is quoting, again, froman industry trade article
that, you know, of course, doesn't run in national
magazi nes that consumers woul d see, but just trade

j ournal s.
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It says, we would -- and I'm quoting, "W would
get calls from patients and 1-800 CONTACTS asking us for
their contact |ens prescriptions. | wanted to use
anot her strategy to prevent that from happening.” And
t hen he goes on to describe that by prescribing sonme of
t hese private | abel |enses that we've brought here, it
causes confusion in the patient's m nd about whether or
not it's the same |lens. Then he goes on to say, and |
gquote, "I often don't give the patients a choice. |
don't say this is a private label lens. | just say,
gquote, 'this is the best lens for you, it's the one you

shoul d be weari ng.

And then the last ad that I'Il read fromis
another ad froma conpany -- another COcul ar Sciences ad
that says -- | guess this is our industry here. The

guy's nane tag here says, Mail Order Express, on this

roller coaster. And it says, traditional eye care is

bei ng chall enged, mail order is ranpant. Every Tom Dick
and Harry is offering your patients, quote, "low priced
di sposabl es. The systemis broken.” And it goes on to

say, make the system work for you, wite prescriptions
for our brand and they'll only be sold to those that
prescri be.
Now, we woul d agree with this ad in one
respect, the systemis broken, it doesn't work for
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consuners, and consunmers deserve better. | hope the
i ndustry representatives here today will condemn this
ki nd of behavior and offer to address this conflict with
solutions that benefit the 35 mllion Americans who wear
contact | enses. Thank you for the tine.

MS. OHLHAUSEN: Thank you, Jonat han

Gerard?

MR. OSTROV: |I'm Gerry Ostrov. |'mthe Conpany
Group Chairman for Johnson and Johnson Vision Care, and
t hank you for the opportunity to address the workshop.

First of all, I want to make it clear that we
at J& support Internet sales of contact |enses. W are
pro-brand and we're pro-consuner. And, in fact, many of
t he ads that Jonathan had there are not really targeted
at him they're targeted at nmy brands. W' re the brand
| eader, and so, they're trying to attract our consuners,
not really targeted at him

We al so believe that the primary role of
Internet in this category is convenience, not price. At
J&J at this tine we currently sell to 20 Internet
vendors. Internet pricing tends to be about average
anong our customers. Oher customers, very significant
custonmers, offer dramatically | ower prices than |nternet
conpanies of up to 20 to 30 percent |ess. Qur direct
pricing to all these conpanies in all classes of trade
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are consi stent and non-di scrim natory.

In fact, in this category, many consuners
purchase only two or three tines a year, sonetinmes once a
year. So, even their convenience needs can be addressed
through a nmultiplicity of retail choices including the
| nt er net .

In reading the material provided for this
wor kshop, | think that all the panelists here, from what
| read, agree on the consuner's right to quality, to
price and conveni ence, and the role that the Internet can
play in achieving this goal.

VWhere we differ, however, is on the
responsibilities that we have in this category. W think
t hat we have an active responsibility to be in conpliance
with FDA prescription | aw and, of course, all state | aws.
Frankly, it would be wonderful for us if state |aw was
consi stent and unanbi guous, so that we could conply
sinply and uniformy.

We al so believe that states have a
responsibility to enforce the laws that are on their
books. It's our belief that at |east sone states have
abdi cated their responsibilities in this area.

These two issues are related. |If prescription
verification is passive; i.e., if we just wink at it, and
if state and Federal |aws are not enforced, than those in
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t he mar ket pl ace who do not have the consuners' best
health interests in mnd are favored and, in fact, have a
conpetitive advant age agai nst those conpani es, |nternet
or otherw se, who have a higher ethical standing.

There woul d be no checks and bal ances
controlling their behavior, and as one Attorney General,
who has pursued a case in OChio just a few weeks ago, said
in an action brought there, w thout proper supervision
froman eye care professional, consuners risk severe and
per manent danmage to their eyes. W think that passive
verification drives out legitimte conpetition on the
Internet and will be contrary to what this panel is
seeking to acconpli sh.

So, active validation is a necessity to protect
fair and responsible conpetition in this business. One
m ght say that no conpany woul d practice such unfortunate
behavi or, but we disagree. 1In fact, sone Internet
conpani es, acknow edge in government filings, the
possibility that they regularly do not conply with state
laws and with FDA requirenents.

Qur experience with our existing Internet
custonmers is very, very positive. They indicate rare
i nstances of not getting responses fromdoctors. This is
consistent with the FTC study of 1995 that showed 92
percent conpliance with prescription release. These
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conpani es also indicated to us that prescriptions that
are not validated often are flawed and represent real
i ssues to be addressed. We thus cannot accept the
passive verification systemor a wink-at-it system which
in the wong hands could theoretically allow a consumer
to avoid eye exans indefinitely.

Renmenber that the eye doctor visit is not just
to update prescriptions, but they are crucial to
detecting significant health issues. The FDA warns about
the i nmportance of regular eye exans. Unfortunately, many
consunmers will go a long way to avoid these kinds of
exans.

Regar di ng prescription release, it's our |ong-
standing policy that the doctor should just say yes. W
think that this is good business and it's good health
care. We think that for those consuners who cannot get
their prescription released, the ultinmte outcone, not a
very positive outconme, is to find a new doctor, not the
Draconi an proposal s that sone advocate of throw ng away
all caution by not requiring active validation of
prescriptions.

One | ast issue regarding the papers that were
submtted by M. Tennis and sone of M. Coon's coments.
These comments about the |awsuit brought by the states
and their class action cohorts we find to be
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irresponsi ble and just plain wong, just as we believe
that this entire episode had no basis in fact.

Let me put the record straight as soneone who
inherited this lawsuit well after it was begun, sat
t hrough five weeks of trial and negotiated the
settlement. There were no agreenents between organi zed
optometry and us to prevent sale of contact |enses
t hrough mail order or Internet sellers. Consunmers did
not suffer any higher prices as a result of our business
pol i ci es.

We believed that we were well on our way to
Wi nning, to prevailing at this trial. However, we
settled with plaintiffs for a sumthat was a very snall
fraction of their demands specifically because this
settlement and the settlenent ternms established good and
positive rules regarding the requirements about the
I nternet class of trade, rules that gave the consuner
quality, price and choice in a responsible way.

Most inportantly, included in the settl enment
was the accepted responsibility of the Attorneys General
to enforce the | aw.

We believe that we have fulfilled our agreenment
and, frankly, we don't believe that M. Tennis and his
col | eagues have reciprocated. |It's really unfortunate
that he's not here today. W thought that the settl enent
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woul d hel p establish a code of conduct, making the
| nternet consuner-safe and consuner-friendly. In nost
cases, it has worked. It has worked very well. But
passi ve validation and the behavior of sonme AGs seem
intent on underm ning this outcome. Frankly, we just
don't get it.

I n conclusion, we think the Internet is a very
viable class of trade that will continue to be a
significant portion of our business. W |ook forward to
a clear, stream ined but responsible platformfor
I nternet sales with responsi ble conpani es | eading the way
forward. Thank you very nuch

MS. OHLHAUSEN: Thank you, Gerry.

Paul ?

MR. HALPERN:. Thank you

" m Paul Hal pern. 1'man executive with
America' s Best Contacts and Eyegl asses, an opti cal
retailer with |ocations nationwide and |I'm here on behal f
of the National Association of Optonetrists and
Opticians. Qur organization represents nost of the
national chains in the optical business and has for many,
many years.

The summary of our position is on file. |
assume everybody who's really concerned about this panel
has already read it, so I'mgoing to try and avoid
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repeating that information. | want to talk for a couple
of m nutes about how I think this debate fits into the
pattern of discussions in each of the industries this
wor kshop is | ooking at and the | arger issues generally.

You know, these panels are set up a little like
there has to be two sides to every question and the two
sides in each industry seemto be the whiners versus the
i nnovators. Just for the record, the NAOCO is an
i nnovat or that has becone established because of the
success of its innovations. W brought comrerci al
practices to the businesses of optonetry and opti cal
sales. We did so in the face of a great deal of
regul atory opposition fromthe states, which continues to
this day, and a great deal of business opposition from
the conpetitors that we were displacing, the independent
optonmetrists and opticians who are owner/operators of
their own businesses.

Havi ng successfully innovated, we suffer from
havi ng becone established much the way 1-800 CONTACTS
havi ng successfully innovated is now a target as a hol der
of a 7 or 8 percent share in the replacenent contact |ens
busi ness.

The ot her issue, besides whining and trying to
innovate, is this question of disinternmediation that the
I nternet is supposed to provide. And in the case of our

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

339
i ndustry, the problem-- and many other industries as
well, the problemis that the internediaries are there
both by the results of the marketplace, and before the
I nternet the need for internediaries, and in many cases
because governnents, at various |levels, decided that
i nternedi ari es needed to be involved in certain kinds of
transacti ons.

The optonetrist in the contact lens sale is
exactly that kind of intermediary. He is there to
fulfill an econom c need, a desire of the public for a
product. As M. Coon pointed out, he sells eyegl asses,
and contact | enses in many cases, but he's also there to
prescribe, to exam ne and prescribe. 1In both cases of
eyegl asses and contact |enses, but with particul ar
sensitivity in the contact |ens business, he is an
intermediary that it's been decided is required for the
transaction. His order, his prescription is a necessary
prerequi site for sonmeone to buy a contact |ens, not
because necessarily people will want it that way. And,
in fact, people don't. But because for safety and
efficacy of the product, that internediary was determ ned
to be necessary.

It's really clear. No one on this panel thinks
that he's a necessary, or in every case, desirable
intermediary for the sale of the lens. Everybody on the
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panel seens to agree that one way or another he is a
necessary and desirable intermediary at the prescription
stage, and that creates a conplexity in the business.
But what that conplexity requires is that our business
choi ces need to be responsible and our regul atory choices
need to be careful to protect that role because it is
protecting the health and safety of the consuner.

The | ast issue that's been a conmmon thenme has
been conveni ence, and the conveni ence factor is huge in
this industry panel because it is both expensive and
i nconvenient to get an eye exam It will cost you $70 or
nor e dependi ng on where you are and where you want to
have your exam performed, and it will take you not only
the travel time, but probably a good hour.

And the Comm ssion's coments to Connecti cut
had a very interesting discussion of the value consuners
pl ace on travel and conveni ence, and if you consider that
exam nati on event and add $70 of cost to it, you can see
that there's a huge incentive for consumers to avoid
exam nations. Exam nations for contact |enses are often
in two steps and require two trips, and this becones an
issue in contact |ens prescription release all the tine,
because a doctor wants to exam ne your eyes, prescribe a
| ens and then have you conme back and | ook at the | ens on
your eye after you've worn it for a little while, and
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that is standard practice. It is part of the care that
an optometrist has to provide.

What consuners want to do is if they have to
pay for that exam and they have to go and see the doctor
at least let it only be once, so they go home with their
| enses and they do not have a prescription yet because
the doctor hasn't finished his exam nation.

So, there are all of these people who have
| enses, have boxes, know what their magi c nunbers are if
they want to repeat that purchase, but do not have a
valid prescription. That's why there are so many people
out there without a valid prescription, with the
information and the desire to buy contact |enses that
make prescription verification such a significant issue
in our industry.

So, that covers internediation and conveni ence,
and what | want to talk about briefly is anticonpetitive
barriers, both business practices and regulatory. As |
nmenti oned, our industry has faced enornous barriers in
its devel opnent and there continue to be irrational |aws
that restrict the way optonetrists and commerci al chains
can do business that require that the optonetrist have
not only his own door and his own wall, but his very own
bat hroons in his side of the business separate fromthe
door, wall and bathroonms of the conmercial business that
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he's affiliated with. These |aws are on the books in
dozens of states and interfere with conpetition and
probably violate the Commerce Cl ause.

Specifically with contact |enses, however,

t hese regul ati ons have erected little in the way of
barriers to Internet conpetition. Arkansas is an exanple
that has a very restrictive statute. It says that only
optonmetrists nmay sell contact |enses, and the Board of
Optonmetry is very clear about what that statute neans.
However, that statute -- and that statute has been

enf orced agai nst NAOO nmenbers and no NAOO nmenber is in
t he business of selling contact |lenses in the State of
Arkansas, and this has led to -- the prices for contact
| enses in bricks and nortar |ocations in Arkansas are
hi gher than in neighboring states.

But that sane |law is not enforced agai nst out-
of -state vendors who only ship contact | enses into the
state for whatever reasons, political, |egal or
ot herwi se. So, that's an exanple of a regulatory
barrier, but it has not had any inpact on the devel opnment
of the Internet channel in this business.

The busi ness practices of non-rel ease of
prescription. W're having this panel in 2002. If we
had had this panel in 1998 or 1996, prescription rel ease
woul d have been a much nore real and pressing issue. But
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consunmers want access to their nmedical information.
Consuners believe that they have a right to their nedical
information, and I don't know of any private or chain-
affiliated optonetrists today that can mai ntain good
relations with their customers and not give them access
to their medical information. So, that issue, though it
may have been an issue in the past, is no |longer an issue
t oday.

Private | abel as a barrier. |It's a very
interesting issue because in nost industries, certainly
in all of the -- in grocery and soft goods, private | abel
is a conpetitive channel. It's designed to provide
consunmers a choice, a quality choice and a brand choi ce,
and possibly to save consuners the costs of brand
advertising. |In every other industry, it seens like a
good thing. |In the contact |ens business, | believe it
is just as hel pful to conpetition and choice.

We certainly -- the nenbers of the NAOO nost,
| believe all, sell private |abel as well as branded
contact | enses, and many custoners choose the private
| abel | enses because of cost and quality issues. | don't
see how regul ating away a choice that has proven popul ar
with consuners and delivers product at | ower costs and
nore choi ces can possibly be a good solution that reduces

barriers to conpetition
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So, those are the points that | wanted to add
to nmy materials. | think that it's very interesting that
everybody on this panel speaks in favor of nulti-channel
sal es because, historically, through the nineties, that
m ght not have been true. But today the marketpl ace has
spoken, but the marketplace has al so proven that
consunmers want |enses w thout prescriptions and science
and nmedi ci ne have shown that that is not a good idea.

| think that the current regul atory framework
pl aces the responsibility on the seller, distributor, and

manuf acturer of lenses to only sell where there are

prescriptions. | think that's the right place for that
responsibility to go. | think that the problemis that
there has been what | refer to in nmy papers as a

differential enforcenment regine. Bricks and nortar
vendors are subject to enforcement of the prescription
requi renent, and not surprisingly, are commtted to the
prescription requirenment as an ethical business practice.
Direct channel vendors of contact |enses have
not been subject to enforcenment of the prescription
requi renent, and not surprisingly, have not paid
attention to the prescription requirement. And that is a
conpetitive barrier. It has kept NAOO nenbers from
entering or building direct channel sales of contact
| enses and it has driven NAOO nenmbers out of the direct
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sal e of contact |enses during the past several years.
That barrier is both a health issue and a conpetitive
barrier that needs to be addressed, and | believe it can
only be, as | suggest in ny papers, can only be addressed
by Federal enforcenent of the Federal prescription
requi renent. Thank you very nuch.

MS. OHLHAUSEN:. Thank you, Paul.

Morris?

DR. KLEI NER:  Yes.

MS. OHLHAUSEN:. We're ready for you.

DR. KLEI NER: Thank you very much.

MS. OHLHAUSEN: Thank you.

DR. KLEI NER: Thank you very much for the
opportunity to address the hearings on the possible
anticonpetitive efforts to restrict conpetition on the
Internet. M apologies for not being present in person
to present these renarks.

My comments will really be focused on
overarchi ng i ssues of occupational regulation and then
present sonme applications to the contact |ens industry.

During the | ast 60 years, there's been a
significant increase in the nunber of occupations that
are licensed, as well as a percentage of the work force,
that requires a license. Now, in the US., there are
hundreds of occupations that are licensed in at |east one
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state and nore than 18 percent of the work force requires
a license in order to do certain types of work. To
illustrate the inportance of the issue, a higher
percent age of workers are licensed than belong to a union
or are directly inpacted by the Federal m nimum wage.

Occupational licensing is defined as a process
where entry into an occupation requires the perm ssion of
governnment and the state requires sone denonstration of a
m ni mrum degree of conpetency. GCenerally, nmenbers of the
occupati on dom nate the |icensing boards. The agency is
usual ly sel f-supporting through the collection of fees
and registration charges fromthe persons in the |licensed
occupations. O hers have commented, if this were really
truly a public good, then the public would pay for it
rather than the individuals in the occupation.

I n many states, provisions are established that
require a licensed practitioner to be present when a
service is provided or when a product is dispensed. For
exanple, in sonme states opticians nust be present when
contact | enses are dispensed. |In other cases, electronic
prescriptions are prohibited.

In contrast, certification permts any person
to performthe relevant task, but the government agency
adm ni sters an exam and certifies those who have passed
and the | evel of skill or know edge. Consuners of the
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product can then choose whether to hire a certified
wor ker or not. For exanple, travel agents and nechanics
are generally certified but not licensed. 1In the case of
occupational licensing, it's illegal for anyone w thout a
license to performthe task

In terms of the academ c studies on the cost
and benefits of licensing on consuners and the inpact of
licensing on the individuals in the occupations, a table
that |'ve submtted to the workshop docunents the costs
of licensing, that generally it increases the costs to
consunmers and generally raises the earnings of
i ndividuals in the occupation, although there's quite a
bit of variation, generally nore high-skilled
occupations, individuals at the higher part of incone
distribution tend to gain from occupation regul ation
relative to those who deal or have | ower inconme and
educati on requi renments.

I n occupations, there is a greater political or
econom ¢ power by the menbers of the profession in the
state. They're generally able to obtain |icensing
provi sions for their states and eventually econom c
rents.

The econoni ¢ advant ages of the Internet are
known and have been well -docunented. The ability of the
I nternet to reduce search costs for products and services
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has led to the growth of new firms and the expansi on of
existing firms into the Internet. |In addition, the
ability to gather information on prices and quality is
easi er through the Internet than through traditional
sources. This leads to nore efficient transactions, and
rat her than having internediaries, consuners and
suppliers can interact directly.

Cccupational |icensing may have a particul ar
i npact on this second advantage, which is really unique
to the Internet. For exanple, individuals who purchase
products such as insurance through the Internet have
about a 5 percent reduction in their prices. Simlar
reductions, for exanple, the average price of a six |lense
mul ti - pack purchased via the Internet was 19 percent |ess
than the average price for |enses purchased through
opht hal nol ogi sts, optonetrists and optical chains, as has
been nentioned, bricks and nortars.

The questions that policy makers should ask, |
have sort of docunented in my report. Some of these
guestions, in regard to licensing and the Internet, are
focused on the potential costs and benefits of the |aws
and practices. These includes the following. Are state
occupational licensing |aws reducing the price and
qual ity benefits of Internet transactions? Do these
restrictions benefit consumers by protecting product
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quality? |Is the conpetency of the service enhanced
t hrough licensing? And, in particular, which has not
been addressed so far, do | ow incone individuals |ose
relative to high income ones? Are there unintended
consequences to others -- such as the spread of disease
-- of unrestricted Internet commerce relative to the
protections offered by |icensing? Are Federal
requi rements usurping what states view as the optinal
amount of regulation in their jurisdiction to the extent
that states really reflect their constituents, Federal
regul ati ons nmay be higher or |ower than what individuals
in a particular area want?

How shoul d different or conpeting state
statutes that inpact the Internet be treated? As has
been nmentioned, to what extent should Federal regul ations
be inposed relative to the state-by-state requirenents
that are currently in place?

And finally, and the issue that has just been
addressed, what is the enforcenment nmechani smto nonitor
and i npose appropriate costs on individuals who choose to
potentially violate the state statutes governing
occupational |icensing requirenents?

I n summary, these questions do not deal with
all the legal or econom c questions posed by the
t echnol ogy and comerce val ue of the Internet, but they
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shoul d help focus on the both comrercial and public
saf ety aspects of the use of Internet commerce. Thank
you very nuch

MS. OHLHAUSEN: Thank you, Morris. | wanted to
give Pat a chance, since | hadn't nentioned John Tennis
not being here before he spoke, that if you wanted to say
anyt hing about the nulti-district litigation, | wanted to
give you a chance to do that now. You're not required
to, however.

MR. CUM NGS: | think the only coment that I
woul d have on the litigation is that it was settl ed.
We're very happy with the settlenent that we received.
There was no guilt found on anybody's part on that
particul ar issue, and we're just glad it's over and ready
to nove ahead.

MS. OHLHAUSEN: Okay, now, Jerry and | have
sone questions that we'd |like to ask the panelists.
Basically what I1'mgoing to do is ask a couple people to
address each question. But if anyone else wants to wei gh
in, a good way to get our attention is to turn your name
tent up on its side so it catches our eye.

DR. ELLIG Dr. Kleiner, we expect you to do
t hat, too.

MR. OHLHAUSEN:. Yes, Morris, you'll have to
cone up with some other signal to us.
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DR. KLEINER: Hand signals or voice signals?

MS. OHLHAUSEN: Voice signals are preferred,
t hi nk. Thank you.

Well, ny first question, that 1'd like to
address to Jonathan and to Gerard, is, specifically, what
types of state regulations limt or currently limt
online sales of contact |enses?

MR. COON: Okay. Do I still need to turn ny
tag on end?

MS. OHLHAUSEN: No, no, if | said your nane,
you don't need to turn your tag.

MR. COON: | just want to nmake sure | know the
system

Well, there's a variety, as | discussed in ny
opening remarks, and they really sort of key off of this
conflict of interest and build on it. Anpbng others,
there's a requirenent that contacts only be sold by an
in-state licensed practitioner, or requirenments in sonme
states, |ike New Mexico, where only an in-state
optometrist or retailer can sell contact |enses. O
course, we believe these laws violate the Interstate
Comrerce Clause. And then there's sonme states that just
have really restrictive requirements on how a cont act
| ens prescription can be comunicated or frankly can't be
conmuni cated. Like Georgia requires that contact |enses
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only be delivered in a face-to-face transacti on between a
Ceorgi a-licensed optonetrist and a Georgia resident.
Texas |l aw, specifically witten, we believe, to address
the Internet rather than to prevent Internet sales as
opposed to enabling Internet sales, requires that a
contact |ens prescription be an original hand-signed
copy, which currently we're not aware of any way to
transmt that over the Internet. No fax, no phone, no e-
mai |, only an original hand-signed copy.

Now, the doctor can, if they choose to, respond
by fax. They've, in fact, been instructed by the
optometry board to respond by fax. But that's what the
| aw woul d at | east attenpt to require. And there's a |ot
of others, but they really key off that.

And then I'd also add that the states al so have
state optonmetry boards which are, in alnobst every case,
dom nated by practicing optonmetrists who own their own
retail stores and there's been nunerous docunented cases,
nost recently in California, where the | aw was recently
changed to address the issue. The npst conmon conpl ai nt
in California was refusal to release a contact |ens
prescription, and they were receiving a couple hundred
conplaints every year and the optonetry board had done
nothing to act on those conplaints, and so the | aw was
changed to address that in a way that we think benefits
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consuners.

MS. OHLHAUSEN: Thank you, Jonat han

Gerry?

MR. OSTROV: Well, at the end of the day, we
don't think there are any real barriers based upon state
law. | nean, there are sone anonumlies, but at the end of
the day, | think the Internet is doing very well and the
state law is not a real barrier, and people who want to
do business on the Internet can find ways to use the
Internet in an ethical, straightforward and pro-consuner
way.

MS. OHLHAUSEN: Do you think that's because of
a lack of enforcenment of sone of these |aws that are on
t he books?

MR. OSTROV: No, | think it's primarily a
function of conpanies working within the state laws to
provide the service, and it can be done and it will be
done. | think it's when you try to avoid the law and try
to avoid the responsibilities to the consuner that it
beconmes a barrier. But | think ethical, straightforward
conpani es can do business if they conmply with the | aw,
and it can be done and it is being done.

MS. OHLHAUSEN: Jonat han, did you want to add
sonet hi ng?

MR. COON: Yes, | think it's an inportant point
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that while the | aws nmay seem reasonable to people who
wite prescriptions, they do apply unequally to online
and tel ephone-based sellers. The key difference being
that we ask our conpetitor for perm ssion to make a sal e
and they ask thensel ves.

MR. OSTROV: We don't agree. Qur customers
have found ways to do business in a very good way and
they're happy. All they need is a little effort and it's
bei ng done.

MS. OHLHAUSEN: Paul ?

MR. HALPERN: If | could add just a coupl e of
things. New Mexico changed its statute. The 200
conplaints in California need to be conpared to the fact
that if there are 30 mlIlion contact | ens wearers and the
| nternet channel has a 10 percent share and contact |ens
wear ers purchase between once or twice a year, and
California represents a substantial portion of the
Ameri can popul ation, there are hundreds of thousands of
successful Internet purchases of contact |enses in
Cal i fornia not conpl ai ni ng about prescription rel ease
pr obl ens.

CGeorgia law is very restrictive and the
opticianry | aw has aspects of it that we certainly
di sagree with and nmi ght be violative of the Commerce
Cl ause, but it has not, in any way, limted penetration
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of the Internet and direct service channel of contact
| enses to CGeorgia residents, because there hasn't been
any enforcenent. So, those barriers are very real, but
they're a |lot nore real where they are enforced, which is
as agai nst vendors that have stores in the states.

MS. OHLHAUSEN: Thanks. The other thing that I
wanted to tal k about or find out nore about are sone of
the health justifications supporting these regul ati ons,
and | thought Pat m ght be the person to address that for
us.

MR. CUMM NGS: Certainly. | think in ny
travels and in talking with ny coll eagues, every one of
us has had the unfortunate opportunity to have a person
that's in our office with a contact |ens conplication,
and there's maybe a couple of us in this roomthat really
have sat in that examroom and | ooked at that patient and
wonder ed, you know, are we going to be able to preserve
the sight of this patient.

Those conplications, you know, a lot of tines
can be fromthe patients wearing their | enses too |ong,
they're wearing a dirty lens, the patient's sleeping in
their | enses when they shouldn't be sleeping in them
They' ve gotten their |enses, and they've not had their
eyes checked for a number of years. They nmay have been
in. They've had their contact |ens prescription changed,
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but when they ordered the | enses, the new prescription
wasn't sent to them So, there's all kinds of things
t hat can be happeni ng.

But, you know, the bottomline is,
unfortunately, for some people who purchase contact
| enses without a prescription, in many cases, sone fol ks
are never even fit with a contact | ens or have a fitting.
They can obtain contact | enses over the Internet wthout
a prescription or their prescription is expired or
sonething |li ke that and they do have serious
conplications and they can be sight-threatening
conplications.

You know, | think the inportant piece that we
al ways need to renmenber is the patient. The patient has
the right to their contact |ens prescription and they
shoul d be able to purchase those contact |ens or their
repl acenent contact |enses where they choose. The second
piece is the patient is entitled to make sure that their
prescription is filled properly and that they're wearing
the best lens for themat that particular time, and that
requires followup care and it requires verification of
the contact |ens prescription.

MS. OHLHAUSEN: Thank you.

DR. ELLIG Let ne just ask a foll owup here.

MR. CUWM NGS: Um hum

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

357

DR. ELLIG Are there any studies or enpirical
data that | ook at whether the mere fact that a customer
got contact |lenses froman Internet vendor has any
differential effect on health?

MR. CUW NGS: No, no, the issue is where the
patient purchases the replacenent | enses, you know, and
there's many -- | mean, the conpetition is huge in this
repl acenent contact lens market. It's not just the
Internet, it's the big box mass retailers, all kinds of
folks. So, it's not where they actually purchase the
repl acenent box of contact |enses. The issue is that
they have a valid and current contact |ens prescription
that is verified and they're receiving routine follow up
care.

MR. OSTROV: Yes, | just wanted to comment.
The issue is not whether there's a differential. The
issue is that this is living tissue, your eye is living
tissue. We've heard in many pieces of testinmny about
the risk of not taking care of the eye. There was a
sensationalist 20/20 or one of those shows a couple of
weeks ago where it showed teenagers -- we're very
concerned about teenagers buying |lenses in gas stations
and things like that. | nean, you can't allow that to
happen because you're putting, particularly, kids' eyes
at risk. So, there has to be some control in this
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i ndustry to make sure that consumers do have -- there is
sone control, which gets themto go back to their eye
doctor, and make sure that they have valid prescriptions
and that they're having their eyes checked, and it's not
just Internet. 1t's everybody.

One of the issues that | think was brought up
is that Paul said, | think the nore standard cl asses of
trade are regul ated and are neasured pretty well, and the
| nternet should not be given a free ride here. They have
to be regulated the same as the standard cl asses of trade
to nake sure that the consunmer's health is not put at
risk.

MS. OHLHAUSEN: | have a foll owup on the
health issue. Sone of the literature that |I've seen al so
tal ks about the risk of consunmers over-wearing their
di sposable lenses if they find it difficult to obtain
repl acenent | enses or expensive to do so. | was hoping
someone woul d address the effects of if it's nore
difficult or nore expensive to obtain your |enses, what
are the health effects that can result fromthat?

Jonat han?

MR. COON: Sure. Well, the Attorneys Gener al
made the argunent in the multi-district litigation with
t he manufacturers and the optonetry associ ations that
| ower prices for and better access to contact |enses will
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encourage consuners to replace them nore often. That's
an inportant characteristic to identify that these |enses
that we sell predom nantly are disposable contact |enses.
They're not the old hard | enses. The nore frequently --
it's usually widely recognized that the nore frequently
sonebody throws those away and puts a new clean lens in,
the better. 1In fact, our data supports the Attorneys
CGeneral position which is the industry average is about
28 | enses per year. Qur average custonmer consunes about
40 | enses per year of the average di sposabl e contact
| enses.

MS. OHLHAUSEN:. Pat and then Cerry.

MR. CUMM NGS: | would support the concept that
the nore frequent the replacenment of the | enses or
what ever the replacenment schedule is, if it's adhered to,
that that is going to be in the patient's best interest.
Certainly, if the patient has their contact |ens
prescription and they have choice on where they can
purchase the lens, fromthe private practitioner or the
bi g box distributors or the Internet or the nmail order,

t hen we woul d hope that they would replace their | enses
nore often and that we would see | ess probl ens.

So, we support the concept of the replacenment
of the lenses on the prescribed replacement schedul e that
t he doctor puts them on.
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MS. OHLHAUSEN: Thank you. Gerry?

MR. OSTROV: First of all, we agree with that.
First of all, we created the disposable contact |ens
busi ness. Lenses used to be worn forever, for a year,
because they were so expensive and they were specifically
fitted to the consunmer. In 1988, we introduced Acuvue,
whi ch was the first disposable contact |ens, and we have
continued to i nnovate that category over the years.

Frequent replacenent is the basis of our
busi ness, which is a gl obal business. So, we absolutely
agree with that. We also believe that that should be the
focus of some of our consuner advertising and our
consumer communi cati on, and we do do that. W spend a
| ot of noney every year telling consumers that they
shoul d change their | enses for both health reasons and,
frankly, for econom c reasons. W want to sell nore.
It's good for our business, it's good for our consumers.

It's the right thing to do.

But third of all, Internet/mil order is not
the | owest class of trade. |It's not necessarily the nost
convenient. |If people buy two or three tinmes a year,
they're constantly in the mall, they can go to any nunber

of places, Sanms, Wal *Mart, Lenscrafters, you know,

Pearl, Kohl's, Sears, Target. They're avail able there.

Now, we don't say Internet shouldn't be a class of trade,
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but it's not the only answer and it's certainly not,
despite what | think the doctor said, is not anywhere
near the | ow cost class. So, if consunmers want to save
noney, they can go to just one of those other outlets and
save nore noney in doing that and they can do it as part
of a regular shopping trip.

MS. OHLHAUSEN: Jonat han?

MR. COON: | just wanted to address the issue
of cost, and that is that we agree, we're not the | ow
cost provider at present. W're certainly the nost
efficient provider of contact |enses. By the fact that
we only have one store and sell from one |ocation, our
rent and payroll conbined is about 6 or 7 percent of
revenue, whereas for fol ks that have stores, it can be
anywhere from 20 to 35 percent. So, there's no question
that we're the nost efficient.

There's a very good reason, and that's the
reason that we're here today, that we're not the | owest
cost provider because there's no question that we woul d
be. Qur prices should be 15 to 20 percent | ower than
they are today if not for the fact that sone of the other
fol ks represented here today pay 20 to 50 percent |ess
than we do for the exact same products because of the
rel ati onship they have with manufacturers, which we

don't.
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MR. OSTROV: We absolutely reject that
argunment. Jonathan is higher than his conpetitors, but
his conpetitors are 20 to 30 percent higher than the
| omest cost provider, and | think sonme of the economc
nodel s, if you |look at a Cosco or Wal *Mart, you know, he
runs his business, | don't tell himwhat to charge, but |
don't think he's ever going to be the | ow cost provider,
but we are non-discrimnatory in selling to his class of
trade. His conpetitors buy fromus basically in a non-
di scrim natory manner versus our other classes of trade
and it's up to themto price it where they think it is.
Ri ght now, it's 20 to 30 percent higher than the | owest
cost provider.

DR. ELLIG I'd like to address a question to
Dr. Kleiner, but if anybody else wants to chime in after
his answer, that's fine.

Several panelists have nentioned sone possible
barriers to Internet commerce and contact |enses, and I
realize there's sone disagreenent over how big these are
or whether they exist. But, you know, that's sonething
that's possible to check. But, Dr. Kleiner, | just want
to ask you about a couple of these barriers.

An in-state license requirenent, and | guess in
sone states that m ght be as strict as a requirenent that
only an optonetrist could sell contacts, but |I think in a
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| ot of states we're | ooking nore at sone other type of
| i censee, such as an optician, a bricks and nortar or
face-to-face type requirenent for contact |enses, and
then there are a variety of prescription reginmes that can
make it easier or harder to get the prescription
information to sone vendor other than the eye doctor, and
we' ve heard everything fromrequirenments of a signed
original copy of a prescription to -- sone fol ks have
suggested a system where the doctor just has an
opportunity to verify the prescription m ght be enough.

But in any case, with those kinds of barriers,
Dr. Kleiner, as a matter of econom c theory, what kind of
effect should we expect to see those barriers have and is
there any research that tells us what may actually be
happening as a result of some of these things?

DR. KLEINER: Well, there has been at | east
sone work -- unfortunately, not in the area of optonetry
and contact |enses, but there's sone work that's been
done in dentistry in terns of the effect of regulation
and there's two potential effects, and it's sort of the
old on the one hand, the new on the other, and |I'm sure
you would like to have a one-handed answer to this. That
is, the flow -- regulation certainly has an effect on
i ncreasi ng prices.

The inmpact of that is, as many of your
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panel i sts have said, the effect of that is to reduce the
qual ity of care, especially by low inconme individuals.
| ndi vi dual s wear contacts | onger and that has a negative
effect on the eye.

On the other hand, the overall quality of the
service is enhanced by these additional restrictions so
t hat consuners see that as a higher quality product by
havi ng these regul ati ons and perhaps they' re nore |ikely
to go because they see that as being a benefit. So, that
enhances the overall quality to consuners of having these
addi tional regulations. And this work has been done in
ot her areas, nost notably dentistry. But there hasn't
been any conprehensive study in the area that we're
focused on this nmorning.

DR. ELLIG Is there any kind of research in
any of these occupational |icensing areas or other areas
that tries to | ook nore rigorously at the issue of the
i npact on conveni ence?

DR. KLEINER: Well, there has been. There's
been work, in fact, in the 1970s at the Federal Trade
Comm ssi on, which | ooked at the inpact of average eye
exam and eye gl ass prescription advertising, and
certainly part of that was conveni ence, and found that
where areas or cities that had greater restrictions,
prices were about 35 percent higher with restrictive
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commercial practices for optonetrists.

DR. ELLIG Okay. Anybody el se aware of
anyt hing that would help enlighten us on this kind of
i ssue?

MR. CUMM NGS: One particular issue that cones
to mnd, in being a past state board nenber before |
started ny AOA career, and realizing that the state board
is a governnental agency appointed by the el ected
officials of the state and that the primary role of the
state board of optonetry is to enforce the | aws and
regul ati ons of the laws of the state and protect the
health of the public, one of the issues we ran into is
that -- and we have what | feel is a very good contact
| ens rel ease prescription in our state -- is that we
woul d have Internet sellers providing | enses to people of
our state without a prescription.

The one particular issue that cones to mnd is
a young | ady got her friend' s box tops and ordered
hersel f sonme contact | enses and ran into a problem
Wel |, our problemwas that we could not go after the
| nternet supplier. Qur Attorney General had no recourse
because they were not registered in the state, you know,
that type of thing. Then we go to the state where the
conpany was | ocated and their Attorney General refused to
do anyt hi ng, you know, because they were too busy, bl ah,
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bl ah, bl ah.

So, | think a ot of tinmes in the interest of
trying to protect the public from you know, the
di spensi ng of contact |enses without a valid prescription
sone of these rules and regulations arise. And that's
why probably a national |egislation, a national statute,
sone kind of requirement on a national |evel would help
solve this particular problem

MR. HALPERN:. Just briefly, as far as optometry
regul ation and its inpact goes, | believe that our
organi zati on has sone evidence that shows that the inpact
of restrictive optonetry law on price is still visible
when you conpare restrictive to non-restrictive states.
But when you get to the contact |ens, the direct delivery
of contact lenses, it is virtually invisible because
until very recently there were, | believe, no mjor
direct channel vendors that followed opticianry |aws or
prescription requirenments. It's only been in the | ast
year that any of the major players have made any good
faith efforts to conply with the prescription
requi renents and |icensure requirenents, and the | argest
still don't.

So, in that context, the regul ati ons have not
had any inpact on conpetition or cost because they

haven't been foll owed or enforced.
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MS. OHLHAUSEN: Jonat han?

MR. COON: Yes. | think this is a very
i nportant issue and | didn't recognize that Dr. Cunm ngs
had been on a state optonetry board before, and it wll
be hel pful to get his viewon this. | think, first of
all, 1"d like to address the coments from-- ny
apol ogies, is it M. Halpern or Dr.?

MR. HALPERN: M ster.

MR. COON: M ster, okay. | think it's
inportant, first of all, to discuss what our current
systemis because | think there may be sone
m sperceptions about it. First of all, our conpany
requires a doctor's nane and phone nunmber on every order
whet her it's online or over the telephone. W then
val i date that that doctor's phone number is, in fact, a
doctor's phone nunber. Long ago in the past sonebody
coul d have put in Starbucks or sonmething, and we found
out that was happening 1 or 2 percent of the time and 98
percent wasn't good enough, and so we fixed that. So, it
bounces it off of a database of valid eye doctors to make
sure it is a valid phone number or we don't take the
order.

We then contact the doctor's office by phone,
and in some cases by fax in witing, and request that
they confirmthe prescription. W're not asking for a
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rel ease because we already have the information fromthe
consunmer. We're asking for themto confirmthe
prescription.

Now, we also informthe doctor that if we don't
hear back fromthem-- and this is what people refer to
as passive verification -- that if we don't hear back
fromthe doctor, we'll assume that the information we've
received is accurate and we'll ship the order on that
basis, and that's what nmany in the industry are opposed
to.

What happens is, if the doctor tells us in a
reasonabl e period of tine that it's expired or invalid or
t hey get back to us, then we don't ship the order. |If
they don't get back to us, then as we said, we'd rely on
that information and ship the order. That's what people
here are referring to as passive verification.

Now, that systemis already codified in three
states. The largest state in the country just nade that
the system We've been doing that since 1998 in
California, sending faxes out, and then in California
just two weeks ago, the governor signed into | aw t hat
exact system which is that if we contact our conpetitor
and ask for perm ssion to make a sale and they ignore
t hat request, that by 2:00 p.m the next business day, we
can go ahead and ship the order with no response from

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

369
t hat conpetitor
Now, | just want to make a point because in
Texas we had four years of litigation with an optonetry
board. And |I apologize for this, I'mtaking a little bit
nore time, but | think it's inportant to note that after

four years of litigation, we decided to take eye doctors

up on their offer. They said, we'll wait. They said,
we'll release, we pronmise we will release, we'll comply
with the aw and we'll respond to you. They agreed in

their statenments that if they did not respond to a
request from 1-800 CONTACTS representing the custoner
that it was a violation of the Optonetry Act and the
Contact Lens Prescription Rel ease Act.

So, starting in July of this year, we started
waiting indefinitely for an affirmtive response and
maki ng every request in witing and inform ng the various
optometry nmenbers on the state of their obligation from
the optonetry board. | just want to share with you what
the result of that has been. |'mcurious to see what
everyone's viewis on it.

Those are the conmplaints from consuners. These
aren't even the conplaints that we've filed. Every one
of these is hand-signed by a Texas contact |ens wearer
indicating that their doctor refused to release their
prescription or respond to our rultiple requests in

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

370
writing for confirmation of their prescription.

Now, that happens over half the tinme. W're
waiting indefinitely. W're canceling half our orders in
the State of Texas, and eye doctors are violating the | aw
and refusing to respond. So, |I'mjust curious to hear
fromthe rest of this panel what they would do to enforce
prescription release when there's open violations. These
are 1,200 conplaints. So, this is just the tip of the
iceberg. This is one little conpany. We're 5 percent of
the market. This is one in ten who received a conpl aint,
hand-signed it and sent it in, and sone of these have
numer ous handwitten notes all over them Ilong stories
about how they went an extra nonth or two without getting
their contact |enses.

By the way, this didn't succeed in forcing them
to go back in for an eye exam Only a third, nonths
|ater, went in for an exam A mpjority of these
custonmers are still wearing the sanme pair of two-week
di sposabl e contact | enses they were wearing when they
call ed us nonths before to place this order. There's
1,200 conplaints here that are hand-signed by custoners.
This is only 90 days' worth from one conpany representing
5 percent of the market in Texas, which is only 7 percent
of the country. So, do the math. Miltiply this tines a
t housand. We're tal king about mllions of consuners not
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getting their prescription for contact |enses.

And |'"m just curious to know from a forner
board menmber what should be done to take action agai nst
these optonetrists.

MR CUM NGS: |'ve got a --

MS. OHLHAUSEN: Everyone wants to junmp in on
this one.

MR. HALPERN: | just have to say |'ve seen
those letters that you' ve got. |'ve never seen one that
was signed, but |'ve seen one that was sent out to one of
your custoners because | was very interested in
under st andi ng how your processes worked. W wasted a | ot
of time yesterday tal king about al cohol stings. So, we
can tal k about contact lens stings if you' d |like because
we had a Texas customer with a Texas credit card and a
Texas address order contact |enses that had never been
prescribed using a doctor's name and phone nunber that,
frankly, never had a doctor at it.

They ordered their contact |enses and they got
their contact |enses, and a couple of days after their
| enses were shipped, a letter was sent to those sane
customers informng themthat, notw thstanding that there
had been a shipnment, their doctor had never confirned
their prescription and didn't they want to conplain to
the state board of optometry about that nonconfirmation,
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when, in fact, it wasn't a nonconfirmation, it was a case
of a confirmed non-prescription that had been sent within
one business day of the request to the Internet vendor,
but the product had actually been shipped before the
nonconfirmati on had been conmuni cated wi thin one busi ness
day.

" mvery inpressed by your fulfill ment
procedures that can get product out on a same day basis,
but you're getting product out on a sanme day basis before
even your passive verification systemcan mature, and
certainly, notw thstanding the fact that your passive
verification systemis producing nonconfirmations and

then you're soliciting conplaints about nonconfirmtion.

MR. COON: | think it -- if it's okay, | could
interject there. | aminterjecting.

| apologize if |I didn't make it clear. We
don't have a passive verification systemin Texas. |It's

active. We wait indefinitely until we get a positive
response in witing fromthe eye doctor before making a
sale or a shipnment. You may be referring to sonething we
did a year ago or a year and a half ago. |I'mreferring
to something that we started doing in July. W wait
i ndefinitely.

MR. HALPERN: Well, the Federal Prescription
Requi rement for contact |enses hasn't changed since the
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1970s.

MR. COON: The Federal Prescription
Requi r ement ?

MR. HALPERN: The requirenment that contact
| enses are a prescription product that can only be sold
on the order of a |icensed professional hasn't changed in
decades.

MS. OHLHAUSEN: 1'd like to junp in here.
Several of the panelists during their remarks had
menti oned that one of the things they thought m ght solve
sone of these problenms is a Federal requirenent, a
Federal law. And what | wanted to tal k about was the
California bill that just got signed into | aw which has
prescription release and a requirenent that the
prescriber nmust attenpt to confirm pronptly.

It says it's a deceptive practice to advertise
that | enses may be obtained wi thout confirmation of a
prescription. A seller |ocated outside the State of
California has to register with the medical board to ship
|l enses to a patient in the state, and the sellers have to
give a toll-free way for prescribers to confirmthe
prescription. That's just sone of the major
requi renents.

|"d like to get people's views on whet her they
think that's a good nodel for a Federal requirenent or
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whet her there are problenms with that nodel.

MR. OSTROV: I'Ill comrent. | think if it's
active verification, | think that works. | nean, we
think the prescription should be rel eased.

But passive verification, |I don't know what M.
Coon is doing today, but I do know that the 20 Internet
conpani es that do business with us report that they
basically put their orders through two chutes, one that's
verified and the other one it's not verified, and they go
and they check back and they do not ship until they get
verification, and they are finding significant problens
with invalid prescriptions, wong prescriptions,
prescriptions that never existed, and they are curing
potential health hazards by dealing with those and,

- but

ultimately -- hopefully as quickly as possible
clearly to their satisfaction, at |east that's what they
are telling us. | don't have access to their business
reports and | don't ask for them They're saying they do
business in a responsible way and in a successful way.

But passive verification, | think if that's in
there, it opens the door for people who don't really want
to comply to wink at the systemand it will give a
conpetitive advantage to people who want to be efficient,
who want to be the | owest cost providers, but who don't
t hink that the consunmer health is at risk or don't care
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about the consunmer health or for whatever reason, they
wi Il not take and spend noney on the consuner health
aspect and on the concern aspect and the responsibility
aspect. They focus on the consuner right aspect and
there has to be a bal ance here between rights and
responsi bilities.

If we don't have a responsibility to nake sure
that we're doing the right thing for the consuner, at the
end of the day, it's going to cost the consunmer nore
because there are going to be some consuners who are
going to have health care issues. They're going to go
back to their doctor and they may even | ose their sight.
Now, | don't want to be a sensationalist, but there has
been sone sensationalist stuff, and frankly, we, the
manuf acturers, have to deal with that stuff.

At the end of the day, we get sued, we have to
take responsibility for our products, and we will not
ship products to people who we don't think are taking the
consumer health seriously.

MS. OHLHAUSEN: Gerry, just to follow up on
that. So, your distributors or your Internet sellers,
are they running into any problenms with this active
verification? Do they get responses quickly enough?

MR. OSTROV: They tell us that they are very
happy and that the ability to get active verification is
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mnimal, and it is something that is not a mpjor issue
with their business nodel. Now, they're working with it.

| mean, we all have barriers within our
busi ness. W want everything to be easy and perfect.
Not hi ng' s easy and perfect, but you have these
responsibilities. As a business, you have to work
through it, you just don't ignore it. |If your business
nodel says you don't want to deal with it because it's
hard to do, you don't just say |I'mjust not going to do
it, and you don't put a warning in your 10Q that you
violate state or Federal law. You just don't do that.
You go out and you deal with the issues and you spend the
noney both in terns of being efficient and in terns of
bei ng responsi bl e.

DR. ELLIG Actually, I'mcurious. Paul, do
any of your nmenbers, in states where they can sel
contacts, do they run into those sort of prescription
verification or prescription information issues or
probl ens or does it not come up because nost of the
customers coni ng through the door already have a
prescription?

MR. HALPERN: No, | think that in particular
the big box retailers do a |lot of replacenent business
with custonmers that have not had their exans in their
stores, and certainly to the extent nenbers are in the
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| nt ernet business, they do some business with people who
have not been in their stores. OQur experience is that
cooperation with the verification process is not a
pr obl em

A serious problemis that people w sh they had
contact |ens prescriptions when they don't, that they
make up contact |ens prescriptions when they never had
one, and that years after they' ve |ast seen a doctor,
they wish that their contact | ens prescription were still
valid. That is still a problem people wanting to buy
when they do not have prescriptions because of the cost
and i nconveni ence of getting a prescription is a real
problem But finding out about the real status of their
prescription fromthe person they identify as their
doctor is generally not a problemtoday. W expected it
to be a much nore serious problemthan it is.

Specifically, when |I said that | thought a
Federal solution was appropriate, the position that | was

trying to explain is that | think the current Federal

regul ations are sufficient. | don't think we need new
statutes, | don't think we need new regul ati ons.
However, the FDA has taken the position that we'll just

let the states enforce this rule and that has conpletely
failed to produce a consistent and reliable enforcenent
regime of the prescription requirenent.

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

378

MS. OHLHAUSEN: Pat, | think you signal ed you
had a coment .

MR. CUWM NGS: Sure. On the contact |ens
prescription release issue, and |'ve been through this --
| went through it in Wom ng and we're | ooking at it now,
again. You know, the pieces that we need to | ook at on
it -- and I"'mnot totally famliar with the California
| anguage at this point, but | think there's sonme critical
pi eces that need to go into any contact |ens rel ease
| anguage or bill.

The first being is, obviously, the patient has
to have choice. They have to have access to their
prescription and they have to have choice of where they
can replace their replacenent contact |enses.

| also firmy believe in that concept that we
have to have a positive verification. This truly is in a
patient's best interests. Sone people will try and get
their contact | enses without a prescription, they wll
try and get themwith an expired prescription. To
protect the health of the patient and to be continually
successful with contact |enses |ike we have been in the
past, then | think we need that safeguard in there to
protect the health of the patient.

DR. ELLIG Okay. W've tried to work in sone
of the issues raised by nenbers of the audience as we've
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been goi ng al ong here, but there's another pair of
guestions that | want to bring up fromthe audi ence that
introduce a new topic with 10 mnutes to go in the panel.
It's actually not a brand new topic.

But we have a pair of questions, one addressed
to M. Ostrov, one addressed to M. Hal pern. But they're
both related. They're on the issue of private | abel
| enses.

For M. Ostrov, the question is, does your
conpany manufacture or market private |abel |enses and do
you think such | enses pronote consumer choice?

Then for M. Hal pern the question is, isn't
your characterization of private |abel false in that
consunmers don't get a choice since there's no
substitution of brands?

So, if one or the other of you wants to take
the private | abel question first.

MR. OSTROV: Ckay, the first question is, do we
manuf acture private |abel. Absolutely not. W have no
interest init, we never have, we never will. W are in
t he branded technol ogi cal devel opment business. W put
all of our efforts into new products and into our branded
products, and we don't think private |abel is our
busi ness.

Do we think private | abel is valid? Yeah, it's

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

380

a business. Wat M. Coon was referring to, those ads,
were from a conpany called Ocul ar Sci ences and sone ot her
conpani es who are in the private | abel business. They
try to knock off our brands after we have done a | ot of
the innovation work and they cone up, over tine, wth
reasonabl e products and we have to keep innovating and
i nproving our products to stay ahead of the gane. |
mean, this is a tough business, because if you slow your
i nnovati on, then your conpetitor catches up and you'l
have that kind of conpetition. But it's healthy. It's
the way the whol e econony works.

| think private |abel is a | ong-standing
concept. Gant -- | guess G ant Foods around here, they
private | abel for all sorts of different products, and
one of the strategies of private | abel is to capture the
consunmer and keep them wi thin your universe. So, okay,
they're trying to do that. |It's not good for us, but it
is a valid piece of the marketplace as |ong as they don't
bend the rules, as long as they make truthful clains, and
they're trying to capture that consuner and, yeah,
they're trying to keep them away fromme, they're trying
to keep themaway from M. Coon. But it's a piece of the
mar ket pl ace.

They offer sonetinmes |ower prices, sonetines
not |lower prices. But it's a conpetitive aspect of the
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mar ket pl ace. It's healthy, it keeps us on our toes, it
keeps everybody on our toes and it's just sonmething you
have to deal wth.

So, as long as we do a good job, you know, and
keep ahead of the conpetition, we'll do against private
| abel. If we stop innovating, they eat into our market
share, and that's the way it is. And | think M. Coon
has to |l ook at it the same way. They're not evil,
they're conpetition and conpetition is healthy.

MR. HALPERN: | think that the consuner choice
guestion is key. | think that there's no question that
private | abel is designed to provide a different choice
in whether it's food or in contact |enses. In contact
| enses, the choice needs to be made at the tinme of the
prescription, and that's certainly a fair distinction,
that if | want to buy the President's Choice brand of
chocol ate chip cookie, | can nake that choice every tine
| go to the grocery store. But if |I want to choose a
branded or private | abel contact lens, then |I have to
make t hat decision not every time | buy the contact |ens,
but at the tinme I have the contact |ens prescribed.

I n today's marketplace, the consuner has a
great deal of branded contact |ens advertising targeted
directly at the consunmer, whether it's from Johnson &
Johnson, the Acuvue brand or it's from Ci ba and the Focus
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brand, there's a | ot of brand awareness, and consuners
can, based on the information they get in the public
mar ket pl ace about the branded product, they can and they
do ask about the differences in cost and quality between
t he branded product and private | abel product that they
can choose between at the tinme of the prescription
process, and that is when the consuners naeke the choice
and they are nmaking that choice with -- in concert with a
medi cal professional who is not entirely unbiased, but is
a necessary internmediary for the health and safety of the
process.

So, yes, | do think that, notw thstanding, that
once a prescription has been witten, the consuner is
conmtted to that lens until he gets anot her
prescription, that there is definitely private |abel is
about consuner choi ce.

MS. OHLHAUSEN: At this point, we have five
m nutes |left and we wanted to give each panelist a chance
to sumup. So, with five panelists and five m nutes, you
each have one mnute to nake your |ast statenment, and
we'll go in the same order.

So, Pat, if you woul d.

MR. CUMM NGS: Well, again, thank you for the
opportunity to be here. | think we always need to
remenber one thing. This is about the people. This is
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about the people who choose to use a vision correction
call ed contact |enses, which with it carries inherent
heal t h concerns.

The patient is entitled to choice. They are
entitled to have that prescription, to purchase their
repl acenent contact |enses where they choose, and in this
mar ket pl ace, they have a huge anmount of options to doing
that, not just the private practitioner, but the big box
retailers, mass merchandi sers, the Internet and mail
order. So, they have a | ot of choice there.

The nost inportant issue to nme is that the
prescription is filled right, that the patient has a
valid prescription and that the patient is receiving
appropriate and tinely followup care, because we've
al ways got to renmenber, this is ultimtely a health
i ssue, that there are sonme concerns there and we need to
not only | ook at the econom c concerns of the patient,
but also at the health issue.

MS. OHLHAUSEN: Thank you. Jonat han?

MR. COON: Thanks again for holding this panel
in the first place and for inviting us. Although I'm
supposed to be summari zing here, I do want to address one
point lest it sort of just be left with silence.

There's a little difference between contact
| enses and chocol ate chip cookies in the sense that at
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| east 1'm not aware of anyone writing a prescription for
chocol ate chip cookies. | suppose that's possible.

But once sonebody wites a prescription, if
they did, for chocolate chip cookies, it would be a shanme
if I couldn't go buy Chips Ahoy or Ms. Fields Cookies
sonewhere el se because | had been prescribed Sam s Choice
of chocol ate chi p cooki es.

So, it's alittle bit different. And as sone
of these panelists have said, well, hey, go see another
doctor, you know, get a new eye exam A hundred doll ars
may not seem |like nmuch to the other fol ks on this panel,
but it's a ot of noney to our custonmers. They don't
just go spend another $100. As you indicated, M.

Hal pern, it's quite inconvenient to go see another doctor
and expensive, and it's not just sone small task for them
to just go get a new prescription for sonmething else so
that they can exercise their right to choose.

I n summary, though, | would say that at |east
from our perspective and fromthe perspective of our
customers, any solution that addresses this market needs
to address the conflict of interest of a prescriber
selling what they prescribe, and that is the foundation
that creates every problemthat's current in this
i ndustry. That's why sonebody wites a prescription for
Target Optical Lenses, that's why sonebody refuses to
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respond. It's why the doctors in the State of Texas
violate the law in the hopes that they'll be able to get
the order for contact |enses and make noney on that
custonmer instead of giving their conpetitor permssion to
make a sal e.

At the very least, contact |ens wearers deserve
a Federal right to their contact |lens prescription |ike
they' ve had for eyegl asses for over 20 years. |In
addition to that, we don't think that the conpetitors
shoul d be allowed to veto the consuner's choice to
purchase from somewhere el se by sinply ignoring the
request for a prescription. And then, third, we think
t here ought to be sone solution that addresses the fact
t hat because of this conflict of interest, sonetinmes the
practitioner is notivated to prescribe certain brands, or
in other words, use their prescriptive authority to
prevent the consuner's right to choose. Thank you.

MS. OHLHAUSEN: Thanks. Gerry?

MR. OSTROV: Yeah, | just want to reiterate
that, first of all, thank you. | think this has been a
very informative panel

As | said, we do support Internet sales. W
think that rmuch of the solution is already in place. |
think there are sone issues that we're dealing with and
it's this issue between the rights and responsibilities,
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and | think we can't abdicate all of our responsibilities
to make sure that the consumer's health is addressed.

| think part of the difference you hear here
is, you know, some of the Internet sellers want to trust
t he consunmer to choose the Internet, but don't want to
trust the consuner to be able to get what they need in
ternms of choice. |If a doctor doesn't perform what they
need, the consumer can change doctors. The consuner is
i nformed of brand. They can choose between private | abel
and branded products.

So, you got to trust the consuner all the way,
and we believe that the consuner and the narketpl ace
will, in fact, produce very good conpetition. But that
doesn't nean that we take out all of the safeguards that
we have in there and essentially allow |Internet conpanies
to abdicate their responsibilities, to do whatever they
want, and essentially to let the consuner, at the end of
the day, if they don't want to go back to the doctor to
not go back for two, three, four, five years and never
change their | enses.

So, | think there's a good bal ance here between
rights and responsibilities, and | think that if you just
pull that |ast piece of responsibility, which says that
you have to proactively confirmthe prescriptions, you
have to proactively go out there and help the consuner
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have good health practices, if you pull all of those
saf eguards and you al |l ow people who don't want to put
t hose safeguards into their business nodel, then | think
we are going nuch too far.

So, prescription release is good. | think
prescription verification should be required, but it has
to be active and you have to work with the consuner and
hel p them t hrough that.

MS. OHLHAUSEN: Thank you. Paul ?

MR. HALPERN:. Thank you. | think this has been
a very illumnating panel. | think that if there's any
proof that the Internet channel, the direct channel of
contact | enses has gone from being the innovator to a
mat uri ng stage in its developnent, it's that they've gone
past don't regulate me with the existing rules because
|'"'mdifferent, and they're now to the next step that an
i ndustry evolves to, nowit's time to regulate ny
conpetitors.

The notion that the solution to the failure of
I nternet sellers to conmply with the prescription
requirenment is to inpose a regul atory burden on
prescribers is just ironic. | mean, the NAOO has conme in
front of the Conm ssion in support of expansion of the
prescription rel ease requirenent and we pronote
prescription rel ease on request at the end of the
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prescription process, and we pronmote consumer choice and
conpetition. Just |ike everybody else, we believe in
nom too, and apple pie.

But we do not believe that -- | think

California is a great exanple because California passes a

rule that says, passive verification suffices after a
certain period of time, and that's great for California
law, but it still does not mean that the sale, pursuant
to that California law, is in conpliance with the Federal
prescription requirenment. There is a Federal
prescription requirenment, and all there isn't to round
out the picture is Federal -- consistent Federal

enf orcenent of the Federal prescription requirenent.

CGenerally, we do not need or want nore
regul ati on, but that regulation was founded strictly on
the basis of health by a Federal agency that was
virtually uninfluenced by optonetrists or their
conpetitive desires and it needs to be consistently
enforced if we're going to have a fair and even pl aying
field to maxim ze conpetition in this industry.

MS. OHLHAUSEN: Thank you. Morris?

DR. KLEINER: Yes. Again, thank you for
letting me be present even by voice only. In terns of
the issues, the question of power of suggestion is huge
by doctors, and the ability to influence patients in that
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way certainly has a great effect in terns of where the
patient is likely to purchase the product.

The variations in states really make a great
deal of confusion both for suppliers as well as
custoners. Sonething needs to be done at that level. In
general, the studies have shown that |ow | evel s of
regul ati on provide the benefits in ternms of higher
qual ity and benefits to consunmers wi thout the inpact that
prices which price certain |ow incone individuals out of
the market, which variations in states, especially high-
regul ati on states, seemto be able to inpact. So that
| ow | evel s of regul ation get you the benefits and
variations in states result in a great deal of confusion,
and in sonme cases, conpanies which try to maintain a high
| evel of quality are at a di sadvant age because there are
hi gher |l evels of costs trying to neet all these state
regul ati ons.

So, consequently, the FTC really needs to view
t hese issues of what is the optiml |evel of regulation
for consuners in terns of both providing price and

quality of care to consuners.

MS. OHLHAUSEN: Thank you. |'d like to thank
everyone for participating. | think it's been a very
informative panel. The record will be open for another

30 days, so if you'd like to file additional coments, we
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certainly would be happy to receive them
We are going to have a very short break and we
wi Il reconvene at 10:40 to hear remarks from Comm ssi oner
Thomas Leary.
(Wher eupon, at 10:36 a.m, the first session

was concl uded.)
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SECOND SESSI ON -- AUTOMOBI LES

MR. CRUZ: Good norning, welconme back. W're
ready to start our second industry panel, which is going
to be a panel on autonobiles. But before we commence,
we're going to hear remarks from Comm ssioner Thonas
Leary, who's a Comm ssioner of the Federal Trade
Conmmi ssi on, who al so has | ong-standi ng experience and
fam liarity with the autonotive industry in particular.

So, Commi ssi oner Leary.

COW SSI ONER LEARY: Good norning and wel conme
to the Federal Trade Comm ssion. | asked for the
opportunity to kick off this panel because, as sone of
you may know, | was enployed by a car conpany throughout
t he decade of the seventies. But |I'mout of touch with

t he auto business and | don't know any better way to

synbolize it than to say, well, during the 11 years | was
wor ki ng for General Motors, | drove 45 brand new
automobiles; in the last 10 years, |'ve driven one.

So, a whol e generation of vehicles have passed nme by and
| haven't really kept up with the car business at all.

But this is obviously a very inportant part of
t he extended series that the Conm ssion is doing on
private and public inpedinments to the growth of e-
commerce. And it's inportant not only for us in our role
as potential prosecutors, but also in our equally
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i mportant role, in my view, as kind of a research and
think tank and a source of information for people
considering matters of public concern.

|"mvery interested in the whole set of
hearings, and for ny own reasons, particularly interested
in this one.

Apart from |l egal issues, it seens to ne there
are a nunber of factual issues that need to be explored
in the auto industry. |In order to prepare for this five
m nutes, | happened to read the subm ssion of ny old
enpl oyer and | also read the subm ssion fromthe auto
deal ers associ ati on, NADA, and one of the imediate
reactions that I had -- and | want to present this to you
because I'd |ike some help -- is that they're al nost
shi ps that pass in the night.

If you read the General Mdtors presentation,

t hey say how hel pful the Internet has been in conparison
shoppi ng so that people can get all kinds of information
wi t hout | eaving their homes and they don't have to go
fromdealer to dealer to dealer. But, of course, the
actual transaction has to be consummmated at a particul ar
deal ership of the consunmer's choice.

It's not clear to me fromreadi ng that
presentation what the problens that particular auto
conpany nmay have with particul ar aspects of state deal er
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| egislation. Are they concerned that sonehow or other

sone laws may be interpreted in ways that interfere with

that flow of information? | don't know, it's not clear
tonme. And | invite comrents from anybody in the auto
i ndustry, either today -- | read the transcripts -- or in

| at er subm ssion, period.

Now, | read the NADA coment and it's not quite
clear to me what their problemis either, because they
spend a great deal of tine tal king about the essenti al
role that dealers play in the consuner transaction. And

how it is unlikely that any substantial nunmber of

consuners will ever want to buy a car, sight unseen, over
the Internet. They will always want to view cars,
they' Il always want to test drive them and so on.

And if that is true, and | suspect it is true,
then it's not clear to me why anybody woul d be interested
in legislation that speaks about this matter.

And a second mmjor issue that cones up in the
NADA presentation is they express great concern, historic
concern about conpany-owned deal ershi ps, and that does
not have any direct inpact on the subject of these
panel s, but obviously, it has sonme indirect connection.
"1l tell you how out-of-date I am when | was working in
the auto industry in the seventies, why there were very,
very few conmpany-owned deal erships, and |I'm not sure
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whet her the di nmension of the problemis different now.
In any case, the nature of NADA's concern was not clear
to me based on their subm ssion

And, again, | would invite comments fromthat
group or any group who feels the sane way, nore specific
comments on what they're talking about. It's not clear
to me. | think there are 45 states that have deal er
| egislation and | assune that some state legislation is
nore restrictive than others.

It's not clear to me fromreading just those
two presentations -- maybe other fol ks have things they
want to say -- whether there are differences between
state |l aws that bear on the subject of these hearings.
Are there sone states that are much nore restrictive than
ot hers and what are the pros and cons of that?

And, finally, one of the things that I would
invite your attention to is whether it would be useful
for the Federal Trade Commi ssion to engage in sone
factual research, on its own, on this subject. As nost
of you may know, in 1986, the Federal Trade Conm ssion
did produce a study on the consumer cost of state deal er
| egislation. O course, that was | ong before e-commerce
was an issue. And that study was criticized. There was
a critique of that that was submitted by the -- | guess
what ever the parent organization of NADA was, maybe it
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was called NADA then. | don't renenber.

There's al so been a nore recent study by the
Consuner Federation of Anerica and | don't know -- |
haven't seen any particular critiques of that, but there
may be sonme. And the question | pose for your
consideration is whether it would be useful for the
Federal Trade Conm ssion, sonmehow or other, to consult
with representatives of the auto industry, dealer
associ ati ons and consuner associations to see if there is
sone way that a methodol ogy could be jointly agreed to so
that we could get a better handle on what the potenti al
consuner costs are.

It's not because we're inperialistic. [It's not
because we believe that the Federal Trade Comm ssion runs
the world. We recognize that states in their sovereign
capacity can do what they can do. But | think it m ght
be useful for everybody if we had a nore authoritative
i dea of what the potential benefits and costs are, and
that's all | have to say. | will just |leave you with
t hose suggestions, and thank you very rmuch for |istening
to ne.

MR. DELACOURT: Well, thank you, Comm ssioner
Leary for those remarks. | think we're ready to begin.
As you all know, this is the panel on Internet autonobile
sal es. For those of you who were attending the workshop
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yesterday, you'll recognize that this issue has come up a
couple of times and has continued to generate quite a bit
of interest, | think, for two reasons.

The first is that an autonobile purchase is
frequently the second | argest purchase in a consuner's
budget. So, anything that we could do in this area would
be very inportant to the average consunmer. The second
reason that it's generated so nmuch attention is, | think,
that the estimtes that have cone out about the size of
savi ngs that could be achieved by involving the I|nternet
in some aspect of the autonobile purchase have been
pretty substantial, and | can point to sonme of the
esti mates that have been made by our panelists here
t oday.

Prof essor Scott Morton, for exanple, has
estimted that savings could be in the nei ghborhood of 2
percent of the total vehicle's cost and Mark Cooper has
estimted that, based on substantially different
assunmptions, the savings could be in the nei ghborhood of
10 percent. So, in the context of an autonobile
purchase, we're really tal king hundreds, potentially
t housands of dollars, and it's nothing to sneeze at.

So, | think those are inportant questions that
we need to address today. How were these estimates made?
VWhat were the assunptions underlying them and are they
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still valid? And, | think, equally inmportantly, whether
the I nternet business nodels on which these estimtes are
based, whether they can be enacted in a way that doesn't
repeal or substantially roll back inportant consuner
protection |laws that are currently out there for

aut onobi l e consuners.

So, with that said, | think we're ready to
begin. | have two final notes. One is that we will be
t aki ng questions fromthe audi ence today. |I|f you have a

guestion, please just indicate that to an FTC staff
menber and index cards will be passed out so that you can
write down your question and have that passed to the
front.

The second point is for the panelists. Before
you begin your remarks, if you could just identify
yourself and then state your organizational affiliation
that would be hel pful to all of us. So, | guess |l
just go fromright to left and start with Jim Lust. Jinf

MR. LUST: Thank you, John. [|I'mJimLust. I'm
from South Dakota. |'ve been an auto dealer for sone 40
years and | represent a franchise systemthat has evol ved
over the | ast hundred years.

But my first order of business this nmorning is
to correct a hand-out piece that you have. There's a
line in there that suggests that deal ers want franchise
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laws in order to stop the manufacturers' unscrupul ous
practices with the consunmer. This is not true. 1've
never heard a dealer say that. 1've never heard an
organi zati on say that.

We have our issues with the manufacturers.
They may be a little heavy-handed with their deal ers at

times, but they certainly are not unscrupul ous with the

consuner .

In 1955, 50,000 dealers sold seven and a hal f
mllion vehicles. Last year, 21,800 dealers sold 17
mllion vehicles. But this is about the consunmer and how

they benefit froma franchise system So, let's get on
with the question.

How do consuners view their new vehicle buying
experience? A recent 2002 Consumer Report Survey
i ndi cates that 93 percent of new car buyers rank their
overall buying and deal ership experience fromvery to
noderately satisfying. The new survey shows a 9 percent
gain in custoner satisfaction since 1995 and a 1.2
percent clinmb fromlast year. This does not surprise ne.
There's not a dealer and there's not a manufacturer in
the United States that's not working very, very hard to
i nprove what they call the CSI, customer satisfaction
i ndex.

This upward trend is also reflected in surveys
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by the Gallup organi zation and the Wort hman Worl dwi de
Organi zation. These two groups found that nore than 90
percent of new car buyers were satisfied with their
deal ershi p experience in 2001. An article in the August
9th issue of the Wall Street Journal reports on the
Ameri can Custoner Satisfaction Index conpiled by the
Uni versity of M chigan.

"According to the ACSI survey, consuners are
nore satisfied with their autos than they are with nost
ot her mmj or products. Consumers gave the auto industry a
score of 80 out of a possible score of 100, only exceeded
by home appliances at 82."

Interestingly, to nme, conputers are rated at 71
and e-business as a whole 68.7. J.D. Powers was al so
gquoted in the Wall Street Journal article, and | quote
here, "We see satisfaction in the autonobile industry to
be at very, very high levels conpared to other
i ndustries.”

According to the Detroit News, M chael Wbsi ak,
Vice President of Cap Gemini Ernst and Young, found in a
survey of 2,250 custonmers that overall satisfaction with
franchi se deal ers was 87 percent. That's good. That's a
consumer point of view

But you m ght be interested in know ng
sonet hi ng about the deal ership operating statistics. The
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average auto dealer net on sales before taxes in the |ast
10 years averaged 1.6 percent. And this is a sum of all
their operating departnments. This is the new car
departnment, the used car departnent, service, body shop
and parts departnent -- 1.6 before taxes.

The gross profit margin on new vehicles | ast
year was 6. 05 percent on an average transaction price of
$25,800. The gross nmargi n percentage has dropped
consistently since 1979 when the gross profit nmargin was
9.09.

Now, these net and gross margins strongly inply
a circunstance that any good deal er knows, that the
aut onobi |l e business and retailing is fiercely conpetitive
and that only the nost efficient survive.

In my state, when | becane a deal er sone 40
years ago, there were 500 auto dealers. There are now
138. Those 362 who are no | onger auto deal ers are not
residing in Palm Springs.

An article in the nost recent Business Wek
magazi ne caught my attention on the discussion of new
vehicle affordability. "Even as incone surged” -- these
are quotes -- “nearly $800 per capita this year, auto
prices dropped an average of $200 says the Conerica Bank,
which tracks auto prices. The result is that car prices
hit a 24-year high in affordability."”
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Even with the | ow gross margi ns on new
vehi cl es, one point nust be stressed and that is, the new
vehicle sale is essential to the new car deal er system
for two reasons. One, its net profit contribution is
important in the total 1.6 overall return on sal es that
t he deal ers make, and nunmber two, is it the essential
start of our total business cycle, fromnew to used to
service to body shop to parts. |Indeed, w thout new
vehicle sales, | don't see how any deal ership can or
coul d survive.

| nternet usage is an interesting subject.
Ni nety percent of dealers have web sites, nearly all of
theminteractive, letting potential custoners view
inventory and check prices. Fewer dealers are using
| nt ernet buying services as nmore have devel oped their own
sal es |l eads online. The percentage of deal ers using
buying services fell from 54 percent in 1999 to 41
percent in 2000 to 35 percent in 2001.

Once agai n, quoting M chael Wsiak of Cap
Gem ni, he says, "Internet deal ers such as Autobytel were
responsi ble for only 1 percent of car sal es anpbng those
surveyed. The consuner still wants to go to the
deal ership and test drive the car before he buys it."

The Internet is a wonderful source for
i nformation on new vehicles. Indeed, |I can think of no
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ot her retail product where the consunmer has the access to
the invoice price as they do with autonobiles. W have
many instances where the consuner literally cones in with
the invoice on exactly the vehicle he wants.

So, what do dealers add to the buying
experience? One, we provide the new vehicle inventory
whi ch averages $3, 278,000 per dealer. It gives the
consunmer a chance to touch and to feel and to drive the
prospective purchase. This is inportant.

Art Spinella, General Manager of CNW Marketing
Research states, "Excluding fleet and rental sales, the
percent age of consunmers who order a car just as they want
it equipped is about 8 percent. The rest buy off the

| ot. People just don't want to wait for a new car, they
want it now.

And incidentally, these inventory costs, the
i nsurance and the interest on those inventories are borne
solely by the dealer. W also provide the know edgeabl e
and trained sales representatives to denonstrate and
expl ai n today's conpl ex vehi cl es.

Service and parts and body shop are al
essential to the ongoing service of the vehicle after
it's sold. And believe nme, highly trained technicians

are a real premumtoday. Plus the sophisticated
equi pment that we need.
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So, in conclusion, the Internet is an extension
of the showoom that has created exciting new avenues for
dealers to comunicate with the consuners. |t cannot
repl ace services provided by the dealers. W are not
selling books, CDs or wi ne, but a very sophisticated
product, a sophisticated product that has over 10, 000
nmovi ng parts, electronic and nechanical, with a
transaction price averagi ng $25, 800.

This is not the business | entered 40 years ago
and it will continue to change and evolve well into the
future. Today, the system works well.

Heat h Green, publisher of Autonotive News,
recently wote, "The franchise system has the capability
to sell nore than 17 mllion vehicles annually and to
service themalong with tens of mllions of vehicles
already on the road.” He concludes by saying, "Everybody
seens to have figured it out. The franchise systemis
alive and well in the autonobile business."”

MR. DELACOURT: All right, thanks, Jim Next
we're going to hear remarks from Professor Scott Morton

DR. SCOTT MORTON:. Thank you. |'m Fiona Scott
Morton. 1'ma Professor at the Yale School of
Managenent .

| would like to organize nmy remarks today

around two types of web sites that | have done sone
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research on, informational sites and referral sites.

Sites that provide only information, for
exanpl e, Consuner Reports and Ednunds, are not typically
a target of regulation, so they may be |l ess of a topic of
di scussi on today. However, they're having a big inpact
on this industry. They provide characteristics of cars,
al l ow consunmers to conpare and contrast and they al so
provide quite detailed prices, invoice prices, hol dback,
mar ket prices.

Noti ce here the superiority of these Internet
sites conpared to the previous print publications that
they are largely replacing. So, for exanple, you can get
a market price that is specific to the exact
configuration of the car you're looking for in the
geographic area in which you live at the time at which
you' re asking, which Consuner Reports sinply couldn't
provide in a printed version, not with all those
di mensi ons.

VWil e the existing deal er system may be
wonderful in many ways, as M. Lust has pointed out, it
does lead to price dispersion because deal ers can and do
charge different prices to different consumers. Now,
under those circunstances with the consuner facing a
$25, 000 purchase, information about car prices will be
val uable to consumers because it will allow themto
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search for the |ower price.

When they can get this information nore easily
as they can now fromthese information only web sites,
they're not going to be willing to pay as nuch for their
car. There will be fewer people to whom you can charge a
hi gh mark-up. And you're going to find then that dealers
are going to be able to earn | ower profits and this is
borne out in the statistics we just heard.

So, these information sites are creating
pressure on the dealer system just in ternms of
profitability.

The referral sites do something a little bit
different. They put consunmers in touch with an
appropriate dealer. They link the consuner to the
dealer. In my own research |I've found, as M. Del acourt
noted, a 2 percent savings by consuners who use
Aut obytel, which is one of these referral services.

I nterestingly, what we find in this research is
t hat these consumers are not the savvy bargai ners who
woul d have done well anyway. These are consunmers who are
di sproportionately consuners who woul d have paid sonmewhat
above average prices, and they go to Autobytel and they
end up paying slightly bel ow average pri ces.

This is interesting because it indicates that
there's sone sel f-awareness here by these consuners.

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

406
They understand, perhaps, that they're not good at
bargaining or they don't |ike shopping for a new car or
whatever it is and they're turning to a new technol ogy, a
new di stribution channel.

Just an aside, this mght actually be true in
ot her markets |ike caskets, for exanple. |If you're aware
t hat you are aggrieved, you know, you' ve just |ost your
sibling or sonething and you're not going to be very good
at bargaining over the price of a casket, it m ght be
that the Internet, with its relatively anonynmus and
confortable setting, is sonmething that you would turn to.

After we discovered that these consuners were
not savvy bargainers, we also turned to | ook at
m norities and wonen and their experience buying cars and
their experience over the Internet. And we found there
is a black and Hi spanic prem um of one and a half to two
percent for buying a car offline and that this di sappears
with online shoppers, so that when the mnorities buy
online, we don't see this premium Wbnmen have a nuch
smal | er prem um about a half a percent and we can't get
a good estimate on what happens to them online.

So, it appears that Autobytel -- and | can't
really generalize to other referral sites because we
don't have data for them but it may generalize -- is
benefitting consuners by allowing themto pay |ower
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prices for their cars.

So, why is this happening? | think a main
reason that this is happening is due to a reduction in
search costs. So, what econoni sts nean by search costs
is the time and the travel needed to get a price.

Referral sites drastically |ower search costs for
consuners, and if you have | ow search costs and a
honbgeneous product, you're going to get serious price
conpetition, as we've seen

One question here is whether dealer web sites
with their own inventories and posted prices could
achi eve this same kind of thing, so instead of having to
visit the dealer, | can visit the dealer's web site. |I'm
alittle skeptical about this because there's no
incentive to enforce it. | nean, why would an individua
deal er want to reduce search costs to zero. | nean, we
see offline, you know, lots of retailers with bait and
switch kinds of tactics. It just isn't in any retailer's
interest to reduce search costs to zero. So, I'm
skeptical that dealers could do this on their own.

The third party referral sites provide sone
enf orcenent because if quotes are not honored or if
inventory is not available, then they can nove the
busi ness. Manufacturers m ght be able to enforce deal ers
in the same way, but | don't know.
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Let me just briefly mention the other |ikely
reasons for low prices with these referral services, and
that is group purchasing. You know, you've got a whole
group com ng through the site and you' re getting them | ow
prices, and you can nove the market share -- Autobytel
can nove market share across deal ers.

And thirdly, it mght be a nore efficient
met hod of selling a car. It mght just be | ower cost.

And just to conclude, sone of the comments that
| read before | came nade by the deal er representatives
suggest that if this systemis threatened by the
I nternet, we won't have a good system of distributing
cars and consuners will be harnmed and the state will be
har med because we won't be able to collect taxes or
sonething like that. 1'"mnot going -- | don't really
know much about the | ogistics of collecting taxes, but |
just want to note that it's ultimately in the
manuf acturer's best interest to have satisfied and happy
CONSUNers.

So, if the Internet is harmng the dealer's
ability to distribute cars, and therefore, consumers are
upset, | woul d expect manufacturers to rel ease nore
resources to dealers or re-organize themor help themin
sone way to generate those happy consumers because
fundamental ly that's what manufacturers want. So, |
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woul d be | ess concerned about that nyself.

MR. DELACOURT: Thank you, Professor Scott
Morton. Next we're going to hear from Scott Painter.

MR. PAINTER: Good norning. John, thank you
for inviting ne.

|"mreally a business builder and as part of ny
busi ness-buil ding past, |'ve had 14 different conpanies,
five of which have been in autonotive distribution,
really alternative autonotive distribution. | was the
CEO and founder of a conpany called CarsDirect.com which
unlike the referral sites or the information sites,
actually proposed to sell cars and sold themdirectly to
consuners, meaning the customer would pay us for the
vehicle and we would arrange for the transaction by
wor king with deal ers as partners.

It's also inportant to note | ama dealer. In
order to sell cars, regardless of how we got it done, we
actually had to conply with those | aws, and the
di stinction being that I'mnot a franchi sed new car
dealer. So, | think it's inportant that today | share,
if I can, sone of the things that we've | earned al ong the
way in terns of our process because what | found is that
much of the information around this issue is clouded by
mystery and m sdirection in nmany cases.

It's also a very enotional issue as it sort of

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

410
traverses the econonmc interests of some of the | argest
conpanies in the world and certainly some of the nobst
power ful business locally and regionally in terns of
manuf acturers and car dealers. And we found that it is
clearly an enotional issue when you get into both of
t hose backyards in terns of affecting those businesses.

At the end of the day, as a business builder,
my focus is only on one thing, the consuner. The
busi nesses that | build can only succeed if the consuner
has a better alternative than the systemthat is
currently being provided. And one of the things that we
saw at CarsDirect, by way of exanple, is that within 30
days of actually launching publicly to the consumer, we
had m |lions of people going online and downl oadi ng
information, virtually building cars and requesting
pricing data.

And because we did one additional feature,
whi ch was we actually offered the consuner a vehicle for
sale and put a price tag on the car, we truly did provide
pricing transparency, which is sort of the genie in the
bottle that you can't put back. It gives people the
ability to go online, ook for a price, print out that
price and know that if they can't find a better price
that they can get the car for that price, which
fundamental |y changes the negotiating position if
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sonebody then | eaves that environment and then goes out
to a dealer.

There are certain ripple effects of that on the
deal er business and there are certainly scal eabl e issues
as it relates to a conpany like CarsDirect. W would
have 80, 000 people a day shopping for a car. Most car
deal ers woul d | ove 80, 000 custoners to walk on their |ot.
Qur close rate on that was between 200 and 300 vehicles a
day. That close rate would be m serable in physical
senses, but because it didn't cost us anything nore to
have one custoner or 80,000 custoners, it was scal eabl e.

And there was a significant investnent in order
to provide accurate information of that caliber.
Literally hundreds of mllions of dollars went into the
creation of that kind of content because it was not
content that was readily available or easily provided by
the industry because of how enmotional this topic is.

What |'d like to do is perhaps just focus on a
couple of facts and I'm no |onger with CarsDirect, |
don't speak for CarsDirect, but | can certainly help to
define, | think, some of the issues. There are not
currently any national |aws that regulate the
di stribution and sales of an automobile. The national
laws tend to rely on the inportation, safety and
em ssions of vehicles. And these are laws that, in the
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nost part, affect manufacturers and manufacturers only.
They're all designed to ensure that custonmers get a safer
and nore reliable vehicle and that, at the sane tine,
we' re doi ng whatever we can to nmake a cl eaner environnent
possi ble. So, that has traditionally been the burden of
t he OEM

If you flip over to the other side, you | ook at
the car dealer. The car dealer is subject to two types
of laws, adm nistrative and franchise. Adm nistrative
|aws are there really to protect the consunmer and to
adm ni ster the business of selling the car, collecting
the tax, collecting the registration and tracking that
sale. In that regard, dealers play an incredibly vital
rol e, because they are an accountable group that you can
go to and actually train, |license, bond and adni nister.
And so, there is a very, very serious role that they play
t here.

The other side of it is franchise | aw.
Franchi se | aw was basically enacted to really protect
franchi sees fromunlawful conpetition with their
franchisers, the CEMs. And there's a whole body of |aw
around it. There's 50 different interpretations of
franchise law in 50 different states, and therefore, it's
very difficult to do business in a nmulti-state
envi ronnent and navi gate franchise | aw.
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| guess in wrapping all of this up, | think
probably the nost inmportant thing for this group to |ook
at is how franchise | aw specifically affects the
conpetitive environnent as opposed to whether or not
adm ni strative or regulatory guidelines affect the
consunmer environnment because those are there
predom nantly for consunmer protection.

MR. DELACOURT: Thanks. Qur next speaker is
John What | ey.

MR. WHATLEY: Thank you. | hope ny hay fever
doesn't make nme choke to death here.

"' m John Whatley. I'mwith the Alliance of
Aut onpobi | e Manufacturers. Just by way of background, the
Al'liance was fornmed in 1999. |It's a trade association of
12 car and light truck manufacturers. Qur conpanies
enpl oy nore than 600, 000 enployees in the U S. W have
250 facilities in 35 states. W represent 90 percent of
new nmot or vehicle sales in this country.

A lot of what I'"'mgoing to talk about here is
going to be history because a | ot of what we engage in
with franchise law is historical. Let nme just say | hope
at the end to get to sonme of Conmm ssioner Leary's
comment s about what manufacturers want fromthe Internet.
But first, let nme give you a little bit of background on

this.
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Manuf acturers expect for the foreseeable future
to continue using their current distribution network of
i ndependent deal ers to make new vehicles available to
consuners. The system has been around since at |east the
1920s and it's a mature, fully devel oped system

That being said, we're keenly aware of the
probl ens caused by burdensonme franchise |egislation in
| nternet regul ation, and here again, we're dealing with a
devel oped mature system

Franchi se | egi sl ation has been around since the
1950s. There are 49 states with franchise |aws. Hawaii
doesn't have one. Theirs |apsed and expired, but they're
putting it back on the books. AlIl states but one have
franchise legislation. This |egislation governs
practically every aspect of the relationship between
manuf acturers and dealers. It includes restrictions on
term nation of dealers, restrictions on our ability as
manuf acturers to di sapprove new dealers. |t regul ates
the rei mbursenent for warranty work, which is very
i nportant, and it has provisions dealing with succession
of a deal ership because a dealership is a very val uabl e
asset .

I n addition, these state |aws usually have an
extensive list of manufacturer-prohibited acts, things
t he manufacturer can't do. They include everything from
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unl awful coercion to owning a dealership to selling
certain vehicles and products directly to consuners.

Hi storically, sonme of this |egislation was
pronmpted by legitimte concerns at a tinme when the
mar ket pl ace was vastly different than it is today. But
as is the case with nost regular reginmes, the | aws have
uni nt ended consequences, and often, the consequences are
not necessarily good. And I'll use an exanple which has
been nmentioned before. Some franchise | aws have been
shown to have anticonpetitive effects as that referenced
1986 Federal Trade Commi ssion study suggested as to so-
call ed rel evant market area | aws.

It's probably not fruitful to trace this |ong
and arduous history any further. | just would like to
note that other industries which use the franchise system
are not regulated in the same pervasive way.

Manuf acturers support their dealers and believe
in their expertise in selling and servicing new vehicles
is unequal ed. Qur concern is how governnental regul ation
of the industry, regulation that cannot accurately
predict the future but always attenpts to do so,
negatively affects manufacturers, deal ers and consuners.

Havi ng said that, while the Alliance continues
to generally oppose franchise |egislation, as a practi cal
matter, on a state-by-state basis, we attenpt to reach
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acceptabl e conprom ses regardi ng proposed | egislation.
We do this for a nunber of reasons, not the |east of
which is, if we don't get in there, the |law m ght be even
less to our liking than it would be if we're there.

Now, let me turn briefly to the Internet issues
because | think in the autonobile industry, three or four
years ago, everyone thought that the Internet was going
to produce a sea of change in the way autos were
distributed. It hasn't happened, and it hasn't happened
for several reasons.

Per haps the nost inportant reason is with a | ot
of dot-com busi nesses, the business nodels didn't work
out. The bubble has burst and I think there's a | ot of
di senchantment now with some of the plans that were |aid,
i ncludi ng sone of those |laid by manufacturers a few years
ago.

Anot her reason is that autonobiles are
different. While they are, to sonme extent, fungible,
consunmers do feel a need to go in and test drive,
vehicl es from manufacturer to manufacturer are different.
And on top of that, vehicles are different because they
require service and they're involved in recalls. It's a
very heavily regul ated product in that regard.

The third reason that the Internet didn't
change the world for us is legislation. There are
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currently, in 48 states, |laws that either forbid sal es of
vehi cl es and ot her products, except through franchise
deal ers, or prohibit manufacturers from owni ng an
interest in dealerships. And at the height of the
Internet frenzy, if you can call it that, 25 states
passed | egi sl ation along those |ines.

That tidal wave has passed in the |ast year
I n 2002, there's been alnmpst no activity in this area.

t hi nk that suggests that the wave has crested.

We, however, remain concerned with the
regul ati on of the Internet because the Internet, even if
it hasn't re-written the retail nodel, has produced a
fundamental change. [It's been referred to already. It
has provided consuners with an unprecedented anmount of
information. |It's provided information about vehicl es,
about financing, about options, the |ist goes on and on.
And manufacturers are concerned about any regulation or
any |legislation that would threaten that fl ow of
information. 1'd like to briefly discuss four issues
that rise out of those concerns.

But first et me point out that the Alliance
menbers are committed to work with their dealers to use
the Internet to the fullest extent possible to neet
consunmer needs. And | think if you | ook at the GM
written comrents that were submtted with the docket and
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referenced by Comm ssioner Leary, that's a nodel for how
manuf acturers are using the Internet and how they're
working with their dealers to use the Internet, and
believe there are other progranms by other manufacturers
that are simlar.

That being said, there are four issues |I'd |ike
to discuss. One is regulation of other products and
services than the new vehicle by dealer franchise | aw.
We' ve had situations where states have proposed
regul ati on of those products and services. Sone of those
are distributed over the Internet by manufacturers and
we're very concerned in any restrictions on those
products and servi ces.

Second, there's been |legislation that woul d
limt the kinds of truthful price related information
t hat manufacturers can place on their Internet sites. W
di sagree with that as a matter of conmmon sense, as a
matter of public policy and we believe the First
Amendnent shoul d protect otherwi se |awful content on web
sites.

The third issue is a provision in sone state
| aws that would attenpt to deal with what we call | eads
in our industry and where consumer contact information
goes. There have been attenpts to direct consuner
contact | eads to the nearest deal er regardl ess of what
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t he consunmer wants, even if the consumer does not want
the contact to go to that dealer. That raises, | think
consuner privacy issues, and al so, because we have the
technology to direct the | eads where the consuners want
them we don't think the states should be in the business
of telling us to disregard those preferences.

The | ast issue, which I'd like to briefly
mention, is the expansion of franchise statutes to other
| i nes of business beyond the distribution of new
vehicles. This has been an issue in several states. In
particular, it's been focusing at nmanufacturer-owned or
partially owned conpanies that deal in other |ines of
busi ness, like insurance or finance. W remain very
concerned about those issues. Again, sone of those
conpani es work through the Internet and we'd |ike to see
those lines of comrerce stay open.

My concl usi on woul d be that manufacturers
remai n extrenely concerned about the adverse consequences
not only on us, but on dealers, consumers and the
distribution systemitself fromoverly restricted state
autonobil e franchise laws. W will continue to work to
i nprove those laws and continue to work with our dealers
in making certain all the tine that consumers are the
preem nent party here. That should be kept in mnd in

any di scussions. Thank you.
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MR. DELACOURT: kay, thanks, John. Qur next
speaker is Bill Wlters.

MR. WOLTERS: Thank you. M nanme is Bil

Wl ters. I"'mw th the Texas Autonpbil e Deal ers
Associ ation. 1've been with themfor 20 years. The | ast
15, | was the Executive Vice President. Prior to that, |

was with Ford Motor Conpany for 13 years, and with Ford
Mot or Conpany, at one time or another, | franchised

deal erships, | was a Business Manager, | worked in the
area of distribution as a District Distribution Manager,
and | was in the Marketing Division.

And in Texas, we have over 1,330 franchise
deal erships. They're in 321 cities and towns across the
state. Thirty percent of those dealers are in towns of
| ess than 15, 000 popul ation. Half of our nmenbership, 653
deal ers, are in towns of |ess than 50,000 popul ati on.

No ot her entity, no other business has made the
commitnment to our state that the franchi se deal ers have
made. You won't find the other retailers in those towns.
You certainly won't find the big conglonmerates in those
towns. |If our franchise laws didn't allow those deal ers
to exist, we would probably have 300 deal erships in
Texas, and the dealers located on the outskirts of the
state -- who, by the way in, towns of |ess than 15, 000
popul ation, in our |atest study, sold 23 percent of al
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CGeneral Motors products -- those deal ers would not exist.

Deal ershi ps have an average investnment of just
over a mllion dollars in plant and facility and they
have about $5 million in inventory. The manufacturers
don't take that inventory back, it's not on consignnment.
They've got to sell all $5 million every time it sits on
their lot. They will generally have about a 60 to 70-day
supply of inventory, usually that is financed. So, they
have a huge risk and responsibility in their deal ership,
and no one has a greater reason to satisfy the custoner
t han the individual brick-and-nortar dealership that sits
in that town that is responsible to generations of his
custonmers. |If he doesn't sell to those custoners, he
doesn't stay in business.

Franchi se deal ers operate under a sales and
service agreenent with their manufacturer or distributor.

The manufacturers have specific requirenments for dealers

to maintain facility, manpower, investnment, working
capital, equipnment, internal systens, tools, training,
etc.

The Departnment of Transportation Mdtor Vehicle
Di vision in Texas governs the actions of deal ers and
manuf acturers. The state requires that deal ers be
i censed by the Motor Vehicle Division before they can
sell vehicles, whether online or in the dealership. To
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be licensed in Texas requires a dealer to be a full
servi ce business.

The Texas Motor Vehicle Code, which oversees
sellers and producers of vehicles, has as its stated
policy and purpose, and | quote, "To prevent frauds,
unfair practices, discrimnation, inmpositions and other
abuses of our citizens."” That's the code pronul gated by
the State of Texas that governs our deal ers.

Franchi se deal ers have effectively served
consuners’ needs for the past 100 years because |ike
ot her commnity institutions such as schools and
hospital s, deal ers have maintained a physical community
presence whil e enbraci ng advances in technol ogy. Today,
t hat technol ogi cal advance includes the Internet.

Deal ers realized early on the opportunity
i nherent in online marketing. Today, over 1,000 Texas
deal ers have interactive web sites avail able for
consunmers to shop, conpare prices, get information and
buy vehi cl es.

The conbi nati on of a deal ership's physical site
and an Internet presence ensures that the consuner
receives the benefit of online shopping, full service
deal ershi p support and the regulatory protection that is
present when buying froma franchise deal er.

The stability of Texas deal ershi ps guarant ees
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consuners that they will continue to be served whet her
online or in the store, in their conmunity.

There's not a citizen of Texas, unless they
live in the Davis Muntains out in Big Ben Country
sonewhere that doesn't have the opportunity on any day to
visit three or four deal erships to conpare prices. You
can go online or you can go to deal erships to shop and
conpare prices. | have a grid and | have it here that
shows all the dealership |locations in Texas. There are
321 cities and towns, and | have a green dot for all the
deal ers that are in towns of |ess than 15,000 popul ation,
and 212 of our 312 cities and towns are in |l ess than
15, 000 popul ation. So, they perneate the entire state.
They're essential to the very fabric of the State of
Texas.

When you have a product such as a notor vehicle
which is mandated to be titled and |icensed, which can be
dangerous if delivered with a defect, and which can have
serious safety issues if not nmmintained properly, then it
requires a brick and nortar presence with trained
enpl oyees, a dealer who is responsible to the community,
and the oversight of a nyriad of state and Federal
agencies to protect their consuners. The consuner
deserves the protection and they can only get that froma

franchi se deal er.
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Consuners are already benefitting fromthe
| nternet under the current franchise |aws. Autobytel and
other Internet referral services, which are legal in the
State of Texas, are saving car buyers nobney as are
franchi se deal ers' web sites.

The availability of online informtion assists
buyers today with franchise laws in place to protect the
consunmer. On the other hand, as the sole nmechanismfor
consummati ng a vehicle sale, we just don't think that it
works. You have to go into the dealership to finalize
the sale. It's very difficult to buy a vehicle that
you've not touched and sat in and driven. |If consumers
want to do that, dealers can certainly sell themthat
way. But | called a number of our dealers prior to
com ng here and as a practical matter, the consunmer gets
prices and information and sonetinmes arranges the final
price of the vehicle, but they generally always cone into
the dealership to take delivery.

Third party online retailers and manufacturers
who want to sell directly to the consuner would depend on
franchi se dealers to nmake the transaction work. |If a
denonstration drive was required and you bought from one
of these online e-tailers, the customer would have to go
to the deal ership and drive the car and then buy fromthe
online retailer. It didn't cost anything to take a
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denonstration drive. Sonetinmes dealers will pay you to
take a denonstration drive and you can still buy it from
sonmeone el se.

If the vehicle needed to be made ready and al
essential systenms checked before delivery, the franchise
deal er woul d probably do that. |If there were defects in

the car when it was delivered, the deal er could handl e

the repairs. |If warranty repairs were necessary, we
would send it to the dealer. |If there were mechani cal
and safety recalls, the dealer would fix those. |If you

take away 88 percent of the dealer's business, which is
the vehicle sales share, 88 percent of a dealer's sales
volume is fromnew and used vehicle sales, there would be
no deal ers available to do this work. If third parties
put in place the infrastructure to do these jobs, the
system woul d be inferior and unable to handle 27 mllion
transactions per year in the w de geographi c expanse of
Texas. And they sure wouldn't go to Haskell and Bolivar
and Farnersville and Turkey, Texas.

VWhen you buy a book online, the instructions
woul d say, nmake sure that this is the book you ordered
and read it. Wen you buy a plane ticket online, the
instructions would say, here is your confirmation nunber,
go fly somewhere. |If a consuner bought a vehicle online,
it's a very different issue. |If you buy from an
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unlicensed retailer, a non-franchise dealer with no
physi cal presence in the comunity, when the vehicle
arrives at your hone or business, you would need to check
the vehicle for defects and safety concerns, check al
the fluid levels, check the brakes, the transm ssion, the
el ectrical systens, check the fit and finish and check
all the other operating systens. |If there are problens
with the vehicle, I'"mnot sure who would fix those
def ects and nmake sure your car is safe to drive.

In a deal ership, this check of all systenms by
qualified technicians is called “make ready.” It takes
two hours. |If there's a problem they fix it and they
deliver it to you at no cost for those repairs. They
want to make sure your car is safe and ready and |i ke
new, as it should be, as you deserve.

If there was no deal ership, you would find a
shop that woul d have an arrangenment with an e-tailer,
whi ch may or may not exist, and who may or nay not be
qualified to performthe repair. |If the vehicle needed
to be transported back to the factory for repairs, |
don't know what that would do to the savings that you got
from your online purchase.

| "' m not sure how practical or convenient that
woul d be, either. |If you needed to get to work or to
school or to do sonething with your famly and you' ve got
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to drive your car back to Detroit --

MR. DELACOURT: Bill, could I ask you to wrap
up?

MR. WOLTERS: Sure. |In summary, deal ers today
bring tremendous value to the vehicle sales transaction
The sanme value is present whether the custoner buys
directly froma dealer onsite, online or froma third
party referral service working with franchi se deal ers.

Deal ers enbrace the Internet and online selling
of vehicles as they will any future mediumthat consuners
desire. Citizens in 49 states have spoken through their
el ected | egislators that franchise deal ers serve their
needs and their interests the best. Thank you.

MR. DELACOURT: Thanks very nuch for that. And
| ast but not |east, we'll hear from Mark Cooper.

DR. COOPER:. M nane is Dr. Mark Cooper. |I'm
Director of Research at the Consuner Federation of
Amer i ca.

Yest erday, Senator Metzenbaum was asked whet her
nm ddl enen have a right to exist, and he'll be glad to
know that | think he gave exactly the correct answer.
They only have the opportunity to earn a profit if they
provide a service that is valuable to the public.

VWhen anticonpetitive |aws seek to turn
opportunities into rights, we should ask the question,
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what is the cost to the consuner of the restraint on
trade, and that was his answer.

Now, the history of the autonobile industry is,
in fact, a perfect exanple of why we need to ask that
guestion every day. For about 50 years, as you' ve heard
t oday, deal ers and manufacturers voluntarily entered into
agreenents for exclusive territories and restrictions on
the direct sales of autonobiles.

Now, one could argue that in the begi nning of
the industry, the twenties on forward, this was necessary
in order to acconplish certain econom c tasks, such as
i nduce the investnent of |local capital to ensure | ocal
sales effort to provide stocks to prevent free riding to
create a service sector that would support this product.

There are sonme who don't even think it really
had those econom c functions way back then. But by the
1960s, the arrangenent had clearly outlived its
useful ness. Capital markets were nuch nore devel oped.
Consuners were nmuch better educated. There was a vast
and grow ng i ndependent sector of service. And so, nho
| onger able to have that fundamental econom c
justification, as you've just heard, the dealers went to
their state |l egislatures and they passed | aws which now
t ook those voluntary agreenents and turned theminto
mandat ory state |laws. The opportunity became a right of
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a small class of citizens.

| f you go back and | ook, every one of those
| aws was passed in the late sixties and early seventi es.
Come forward anot her 40 years and we have anot her threat
to dealers, the Internet, and they have, again, sought to
cl ose down the growth of conpetition, seeking state | aws
that interfere -- laws that make it absolutely clear that
direct sales are prohibited, extending the ban to
ancillary services and even, as we've heard, seeking to
direct the flow of information, |est manufacturers use it
to reward the better dealers in an area.

We believe that these restraints on trade
i npose significant costs on consuners. Yesterday, ACT,
with whom | al nost never agree on other issues, put the
number at $20 billion, even higher than ours. So, it's
wonderful to have sonebody out there, farther out there
than | am for a change.

Now, this $20 billion nunmber rests on sone
solid econom c analysis and that's really inmportant. A
recent report by the Econom st identified the sources of
i nefficiency inmposed on the consuner by this restraint on
trade, which would be elim nated by Internet-driven
sales. And | quote, "Internet-based services provide
consuners product information so that the dealer is no
| onger even asked for such data. The rapid build-to-
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order system strips away the need for the dealer to hold
as nmuch inventory, that's 60 to 70 days, reducing its
role as a stockholding point. Better quality cuts away
at the dealer's non-warranty repair business as do
i ndependent after market players. Used car superstores
t ake the used vehicl e business electronic and ot her
channel s and permt financing conpanies to peel away
traditional dealer control over finance informtion and
i nsurance revenue."

Now, we said it with alittle nore flourish
Hi gher and hi gher quality, visual and video i mges that
can be tailored and nodified during the transaction
prom se a quantumleap in the quality of marketing and
consumer i nformation gathering.

| ncreasing integration of production and
consumer preferences identified through online
transactions can both dramatically reduce marketing
costs, inventory holding costs, and increase consuner
sati sfaction.

Personal i zed selling and flexible production
can conbi ne interactive scheduling to reduce the anpunt
of holding tine. |In other words, the consumer can get
what they want from who they want much nore quickly and
be nore satisfied.

Now, wi thout an econonic justification, you've
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heard the residual justifications. W fall back, and
here | want to quote fromthe National Association of
Aut onpobi | e Deal ers, quote, "Communities, governnments and
| ocal businesses have a nutual interest in economc
stability, local enploynment, |ocal tax revenue, the |ong-
term assurance of product maintenance and provision of
product and consuner safety."” So, those are all the good
things | get in exchange for the $20 billion of
i nefficiency.

In fact, restraints on trade in the sale of new
aut onobi |l es were never intended to provide those benefits
and even if they do nmake sonme contribution, there are
much cheaper ways to get it.

Public health and safety is protected by driver
i censing and autonobile em ssions testing. Consuner
protection is provided primarily by |lenon | aws and
warranties which are contracts between manufacturers and
consunmers, not dealers. They just get in the way with
restraints on trade that increase the cost of the
warranty worKk.

Long-term nmai ntenance i s a manufacturer choice,
and nost service for long termis done outside of the
deal erships. The m nute people get off a warranty, where
do they go? They don't go back to the dealer. They go
to the nearest favorite independent service provider two-
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thirds to three-quarters of the time. The m nute they
escape the exclusion, they take their business el sewhere.

Consuner protection in this independent sector
is, in fact, ensured by certification. The threat of
fly-by-nights is sinply not existent here, as you've
heard suggested. Manufacturers have a brand and they're
pretty easy to find, folks. They're big guys. They're
not overni ght going to di sappear on you.

Tax revenues are collected at the tinme of
registration, and there's absolutely no doubt that we
coul d have a nice conpetitive business for registration.
So, let's put it out there on the nmarketplace and see who
can convince the consumer to get it registered. And
certainly direct sellers will enter into contractual
relationships with distribution points and i ndependent
service sectors. That's the way the market is supposed
to work.

Now, finally, with respect to economc
stability and | ocal enployment. There is absolutely no
doubt that if this restraint on trade were elim nated, we
woul d not have nearly as nmuch | and devoted to cars
sitting deteriorating in the sun and sal esnen bl at heri ng
away in glitzy sales roons. But that is the point.

Those factors of production would be
reallocated to the next nost efficient uses. Maybe they
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woul d be converted to Sears appliance stores or ConpUSAs
where the sal esmen coul d push washi ng machi nes and
conputers until they're blue in the face. But that is
the point. They would create val ue because they can
actually deliver value to the consuner, which is what
Senat or Met zenbaum suggested yesterday, w thout the
protection of exclusive franchise |laws to sort of buck up
what they can charge and why they exist.

Il will answer Conmm ssioner Leary's question
directly. |If the FTC needs to pick an industry to nake a
poi nt about restraints on trade, then this is the best
candidate. It is a huge purchase, it is mature. There's
a service sector out there, there's a finance sector out
there, so that people will be able to buy services in a
conpetitive nmarketpl ace.

And so, let me be specific. | find that bans
on direct sales, that exclusive arrangenents for warranty
work, for finance, and other ancillary services are
illegal restraints on interstate comerce, and | firmy
believe we will get a substantial part of that $20
billion back into the consunmers' pockets. Thank you.

MR. DELACOURT: Okay, thank you, Mark.

Well, those are certainly very interesting
statenments and they've given us a lot to discuss. |
think for my first question, 1'd like to focus on an
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issue of first principles -- that is, what exactly do we
mean when we're tal king about an Internet auto sale? It

seens to ne that we could nean one of three different

t hi ngs.

The first would be a dealer referral nodel, in
whi ch a consunmer goes to a web site and -- either a
manuf acturer's web site or a dealer’s web site -- and is

then immedi ately referred to the dealer in the region
from which the consuner is inquiring.

The second woul d be an i ndependent or third
party broker nodel, in which a consumer goes to a web
site and interacts with a broker who would then do sone
searching to identify the dealer who is willing to offer
t he consunmer the best deal.

The third, and perhaps nobst controversi al
nodel , would be the direct-fromthe-manufacturer nodel,
in which a consunmer purchases the autonobile over the
Internet directly fromthe manufacturer.

So, ny questions to the panelists are: Are
these the only three nodels, or are there others that |
haven't considered? What is the cost-benefit profile of
each? Which of these is nost |likely to save consuners
t he nost noney? And which raises the nost significant
consuner protection concerns?

Mark, do you want to start off?
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DR. COOPER: | think all three nodels ought to
be allowed to exist, and the exanple that | like to use
is the PC. If you think back to PC sales in the early
1980s, sone people thought they would inpose a franchise
nodel on them You'll renmenber |IBM wanted to have
franchi se stores and the claimwas that we had to have
exclusions and limts on a nunber of stores because there
woul d be free-riding. And, of course, the efficiency of
distribution in the PC industry absolutely blew that
away.

But yet, today, if you go down and drive from
here out to Rockville, you will pass every form of
di stribution imginable. There are little boutique
stores that will hold your hand because you need to kick
the tires and have a test drive and there are
supermarkets |i ke ConpUSA where you get absolutely no
customer service, but they will, in fact, design and
build the conputer for you in two days because of their
| arge backroom operation, or, of course, you can stay at
home and do it all online.

| believe that the autonobile industry woul d,
in fact, if the restraints on trade were elim nated,
reorgani ze itself in exactly that rational fashion. That
is, there would be every form of distribution. So, |

don't see a conflict.
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If you get rid of the restrictions, you wll

have all three npdes of distribution, sonme autonotive

dealers will get bigger, others will disappear. But they
can, and in fact, will coexist.
MR. DELACOURT: Bill, you' re next.

MR. WOLTERS: Dealers will disappear in
whol esal e nunbers if that occurs, and state |laws are not
restrictive. W have 27 mlIlion vehicles a year that
aut onobi | e deal ers, franchise deal ers across the country
deliver. There are 21,800 dealers coast to coast, 1,330
pl us in Texas.

And it's interesting that you would say let's

do the buil d-to-order nodel. Car dealers would love to
do the buil d-to-order nodel. Car dealers don't want to
spend $5 mllion on inventory. That's a huge risk. That

is a huge incredible risk for a business that nakes 1.6
percent return on sales. AlIl of a sudden, if the narket
goes south and you're stuck with those cars, | don't know
what you're going to do with those.

So, when build-to-order conmes online, dealers
will be the very first ones to enbrace that. They woul d
| ove not to have expensive | and out by the freeway. And
so, that actually has nothing to do with what is going to
happen online because dealers sell online as well. So,
if you want to buy online, you can. But the truth is the
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great mpjority of the people want to cone to a dealership
and drive a car and conpare nodels, and then go to the
next deal ership and do the sane thing. And you need a
representative inventory in order to do that, and that's
why dealers do it.

Manuf acturers do not give themthose cars to
show people. They have to pay for every one that cones
across the bl ock.

One other thing, since we' re quoting Senator
Met zenbaum  Yest erday sonmeone said, in another context,
how can the governnent take care of all these abuses, and
Senat or Met zenbaum said, well, the governnent is you,
it's the people. So, if the governnent of 49 states and
about to be 50 states says that we need franchise laws to
protect the consuner and give sonme equity to franchise
dealers to allow themto operate in the cities and towns
across this state, the people have spoken.

Car deal ers don't speak for that. W're a very
smal | percentage. O 20 mllion people in Texas, there's
1,300 dealers. W're 1.7 percent of all retail
busi nesses in Texas for gosh sakes. W don't have that
much power.

So, as it's stated in our franchise laws, it's
consumer protection and consideration for the custoner
that determ nes that. So, franchise |aws don't even
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mention the Internet. The franchise laws in our state
and nost of the other states nention brokers and
unlicensed sellers of vehicles. |If someone wants to sel
online in Texas, if they want to get a license to do
that, we welcome them TADA needs nore nenbers. | would
| ove to have nore car dealers in our state, and the
online sellers, if they have a physical full service
presence to back up their sales, we would be very happy
to wel cone themto our state.

MR. DELACOURT: Scott, | thought you had a
comrent on that.

MR. PAINTER: Yes. It's interesting. | think
your question sort of carries through a couple of
di fferent issues, and we should probably define what
we're tal king about. You know, you've lunped in
manuf acturer direct sales and, in fact, that's an issue
where franchise | aw has a direct application, as opposed
to the protection of consuners, and a | ot of the things
t hat have been nentioned about what the deal er does for
t he consuner, those are true. There's a very, very big
di stinction between new and used car dealers. Used car
deal ers are perform ng many of the same functions as a
franchi sed new car dealer. The only distinction is that
a franchised car dealer is the only one authorized to do

so. Everyone else but franchised new car dealers are
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prohibited fromselling new cars. That is really the
issue in terns of what is conpetitive and what is not
conpetitive.

Now, that's bal anced by the issue that there is
an absolute contract between the OEM and its franchisees,
and that governs that relationship. And I don't think
you can sinply just say we're going to throw out
franchise law. But franchise |law was never intended to
affect the relationship of the dealer to a third
i ndependent party. |Its foundation in law is the breach
of a contract. There is no foundation in |law for
franchise | aw to extend beyond that scope, and there is
no |l aw that was drafted by independent consunmers to
protect franchisees in any state.

The | aws that are on the books are drafted
because of the well-organized and wel |l -funded efforts of
deal ers to protect that revenue stream and that
ecosystem And it is absolutely anticonpetitive in the
sense that you have to work within that system | can
tell you fromfirsthand know edge that consumers will buy
cars without having driven them and they won't abuse the
deal er in every case to go and just drive the car for
free and then wal k back to the online systemto get a
better price.

VWhat we've seen is that consunmers have a
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certain degree of confidence in the car as a commodity.
The technol ogy of nmmking cars has inproved. Vehicles are
not | enons. They don't require nearly as nmuch work as
they did in the past, and so, as the car continues to
commoditize, the value that's added in the new car sale
bei ng forced through a particular distribution system
goes away. But you need to bal ance that out.

And 1'll say this as sonmebody who's been
t hrough the buil ding process of an online autonpotive
retailer. You can't do it without the dealer, franchised
or ot herw se.

There is a physicality that goes along with the
sal e of a new car that absolutely nust be conpleted by a
deal er of some sort, and those dealers being licensed and
regul ated and hel d accountable so that the consumer is
protected is absolutely not what we' re tal king about
here. W' re tal king about conpetition -- the ability to
get the best possible price and the ability to get the
best possible experience. That is really what’s
fundamental. And | think that you need to sort of peel
t he onion and get down to what is the real issue.

If franchise law is the real issue, then dea
with that. But if it's laws relating to anticonpetitive
efforts to restrict use of the Internet, which is an
evol ving technol ogy, the only things that are affecting
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that are uses of franchise |aw that were never i ntended.

MR. DELACOURT: Okay, Professor Scott Morton,
did you have a coment ?

DR. SCOTT MORTON: | wanted to follow up on
Scott's remarks about the val ue added of the deal er, and
actually also Mark's.

So, the deal er does several things: repair,
whi ch you can do el sewhere; finance, which you can do
el sewhere; buying used cars, which you can do el sewhere;
and registering and delivering paperwork, which is not
terribly conplicated and we could i magi ne a conpetitive
systemthat did that.

What the deal er does do currently that has
tremendous val ue added is estimate demand and order cars
fromthe manufacturer and hold them And you need
know edge of | ocal markets and | ocal conditions and | ocal
demand to do that effectively.

| was interested to hear that deal ers would be
ent husi asti c about nake-to-order systems. |f
manuf acturers ever get nake-to-order systems, then it
seenms to nme that that economic function of the dealer
di sappears, and then there isn't nmuch val ue added left to
a dealer. And that's a problem for deal ers.

So, | think that, referring back to John's
original question, could consuners buy directly fromthe
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manuf acturer? The answer is now you can't, and the
reason is that manufacturer’s build-to-order is a very
long tinme line and so you need to go to your |ocal dealer
who is holding stocks and that deal er owns those stocks
and is at risk if demand fluctuates and has to be good at
setting prices. Every time demand noves, they' ve got a
fixed set of cars and the price goes up and down, and
they have to set the price correctly. And that's what's
gi ving them val ue added, setting those prices and
estimati ng that denmand.

So, I'mnot sure that you could do direct-from
manuf acturer pricing right now G ven that brokers have
to work with dealers, they' re not as efficient as sone of
t hese online manufacturers, because if you think about
it, brokers have been around for years. You call them up
and say, | want this kind of car, find me a good price.
Those people are then just calling around deal ers, sane
as you or | and finding a price.

An aut omat ed nodel of the kind of referral web
site variety is a whole | ot nore efficient because
sonebody isn't making a phone call every time. [It's just
the |l ead zips electronically over to the deal er and the
dealer e-mails you. So, it seens to nme, at the nonment,
the referral nodel is the nost efficient. |If we ever got
ki nd of quick make-to-order cars, then that would change
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drastically. But | don't know when that's going to
happen.

MR. DELACOURT: Okay, Jim

MR. LUST: [I’Ill go back to your origina
qguestion, John. W can and do match Internet pricing,
br oker pricing. Any dealer can do that, and we do. W
don’t think that that’'s burdensone. But referral
services do not accept trade-ins. Fifty-seven percent of
all autonobile transactions have a trade-in, and that 57
percent is probably lowin areas |ike m ne because we
don’t have a | ot of fleet sales. So, we probably have a
| ot nore trade-ins on our sales, and this happens around
the country. This is a big factor.

Sonebody has to make a judgnment as to what that
vehicle m ght be worth and then place a bet on that
judgnment. And at |east 10 percent of the tine in our
area, we’'re wong. W |lose noney on the trade-in. So,
there should be a premum for taking a trade-in.

That’s why | said if somebody cones in with a
referral price, we match it every time. There’'s no
probl em because it’s a guaranteed profit, we have no
risk.

By the way, Autobytel, the dealer has to pay an
$837 a nonth charge or over $10,000 a year. But |I’'m
going to tal k about inventories for just a nmonent. This
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is, I think, widely m sunderstood. The dealer will have
the m nimuminventory in order to sell the maxi mum nunber
of cars. In other words, he's got to cover all the
bases. But the manufacturer has a real blessing in the
deal er who handl es the inventories.

There’s not a dealer that you' Il ever talk to
that won't tell you there are tinmes he takes vehicles,
not because he wants them but because he has to take
them \Why? Because the manufacturer has nuch nore
efficient lines going. They'|ll produce X nunber of
Tahoes, for exanple, and they’' Il go to the dealers and
say, we need five Tahoes out of you, we need ten out of
you. That's efficiency on their part.

So, with respect to inventories, we operate
very nmuch |ike a surge tank. All dealers do. It’s been
thus forever, and we’'d like it -- a perfect situation
woul d be with a customer that cones in, we could build a
vehicle to order and deliver it in tw weeks. Can't
happen. |t doesn’t happen.

| do take issue with the service -- the idea
t hat anybody can do the service. Anybody can’'t do the
service. | disagree with that imensely. Qur techs, we
have 11 technicians, 10 of them do GM service. Just GM
service because it’'s so specialized to the GM product.
Then we have one technician that does relatively m nor
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service on other products. W don’t even allow our GM
technicians to work on other products. 1It’s a highly
speci al i zed busi ness.

The warranty business is very difficult. [It’s
not easily transferred to a backyard shop w thout very,
very sufficient sophisticated equi pment and training.

MR. DELACOURT: Okay. Well, | think there’s
certainly nore that could be said on this issue, but I
think we should nmove on to anot her questi on.

|’ mgoing to return to a remark that
Comm ssi oner Leary made, which was directed at the role
of the state here. Comm ssioner Leary remarked that, in
the comment filed by the National Autonobile Deal ers
Associ ation, there was a suggestion that consumers woul d
not be willing to buy a car over the Internet if there
was no opportunity to test drive, no opportunity for
service, etc. And his reading of that was that it was
probably correct.

If that is the case, what is the state role
here? Can’t we just put the Internet npdels out there
and if consumers are concerned about the fact that
service won't be available or that they will have
problens with the vehicle and nowhere to turn, then they
can elect to forego the Internet option and pursue the
traditional route?
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Scott?

MR. PAINTER:. One of the things we had to | ook
at in our business was, absolutely, will custoners buy
cars without having test driven them It was the nunber
one issue to raising noney, and we raised nore noney than
any Internet conpany pre-1PO in the entire bubbl e,
what ever you want to call it. W raised that noney
because there was an exponential growth in demand for
what we were doing, and we sinply put the systemin place
and we | et people go in and take a | ook, and what we
found is that inside of six nonths, we were effectively
the | argest single point dealership in the world three
ti mes over.

| mean, if you | ook at Longo Toyota or Gal pin
Ford in California, they re both selling between 1,000
and 1,500 cars a month. We were selling 300 cars a day
within three nonths of putting up our banner. There’s
clearly a willingness on the part of the consuner to
bel i eve that every make and nodel of car is |like every
other simlar nmake and nodel of car, when it is new. The
specul ati on cones in when you deal with a used car.

Now, there is certainly a certain group of
people who will want to kick the tires and, | think it’s
an inmportant note to all of the comments related to the
val ue of the dealer, you can’'t do it without a dealer.
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You can’'t service a car without a dealer. You can't do
all of these things. And when we |ooked into it, what we
found is that the anmount of noney that the deal ers nmade
on the sale of the new car was a relatively small portion
of the overall profit margin that they nmade in that
relationship with the consuner.

And that to the extent our custoners were price
sensitive on a product that was becom ng nore and nore of
a comodity over tinme, we were sinply reducing the | east
val uabl e conponent of the transaction, making it easier
for the consuner, but yet deriving all of that very
lucrative revenue back to our dealer partners, and they
were eager to take trade-ins. You can do a trade-in on
CarsDirect.com but it doesn’t cone back to us, it goes
to our dealer partners. Dealers love trade-ins. They
make a | ot of noney on the sale of used cars, nuch nore
than on the sale of a new car.

And the service is increnental revenue. |If
they didn’t have to work or advertise or pronote to sell
that car to get that service business, it is increnmental
free revenue to them So, they are very excited about
that sale comng to them

| think that there is a very, very harnoni ous
way that everyone can work together and it will require
sone sorting out, but I don't think the issue is whether
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to get rid of dealers or not. | nmean, | didn't think
that was the question. There's clearly, though, a nore
efficient way to sell the new car and work with the
dealers in a way that they can be nore profitable. The
industry is nmoving in that direction anyways.

MR. DELACOURT: Okay, Professor Scott Morton?

DR. SCOTT MORTON: | just wanted to comment
briefly on the test drive issue. | think that’s very
i nportant and that nost consuners probably do want to
drive the car that they're going to buy at sone juncture.

| di sagree, however, that it needs to be done
t hrough dealers. | nean, if you just free yourself from
your mnd set, fromthe current situation, and think
about ot her ways consumers can drive cars. They drive
t hem when they rent them There are amusenent parks
where, you know, the kids are on the bunmper cars and
there’s a test drive track where adults can test drive
new BMA and things |like that. You could imagine a set
of cars at a shopping mall that people could test drive.

| nmean, manufacturers have an interest in
making a test drive freely and easily available to people
so that they can try out their cars, and you don’t need
to test drive the car that has the exact configuration of
options on it to get a sense of how it drives. So, |
think that certain creativity in thinking about the test
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drive m ght be hel pful

It’s also true, however, that there may be a
free riding problem A dealership located in a
conveni ent nei ghborhood nay be providing a |lot of test
drives for people who then go and buy el sewhere, and
manuf acturers are going to have to think about that.
Those deal ershi ps may eventually not be too excited about
serving that role.

MR. DELACOURT:  Mark?

MR. COOPER: Well, our viewis that, if you put
this model in the world, |I think you will explode the
variety of nyths that you’ ve heard about all these
functions deal ers provide.

Keep in mnd, and | want to reiterate, that |
haven’t called for repealing franchise laws. |[|’ve called
for repealing three or four clearly identifiable
restraints on trade. There are all kinds of contract
protections, and actually, | believe that’s what the FTC
concluded in their 1989 study, that basically franchise
| aw provides a function and, clearly, the relationship
bet ween McDonal d’s and their franchi sees is covered by
that law and the one thing the state | aw doesn’t say is
no Burger Kings.

And so, that’s what we’d like to get rid of is
just those little pieces that woul d appear to be so
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anti conpetitive. And if you put this nmodel in the world,
| believe you will get a whole array of relationships to
serve the different kinds and | evels of need in the
consum ng public. One of the reasons | think the
i ndustry reacts so aggressively in passing state laws to
cl ose any | oophole is that | think the enperor really has
no clothes and they re just desperate not to | et anybody
notice that, because once people get the idea, it wll
become apparent very quickly.

MR. LUST: I'd like to respond to that.

MR. DELACOURT: Go ahead.

MR. LUST: Just quickly. You used the exanple
of McDonal d’s and Burger King, and | do have a little bit
of experience there. |If a town is scheduled for two
McDonal d’s, there won’t be four. There may be four
Burger Kings, but there won’t be four MDonal d’ s.

The sanme thing with the rel evant market area

with General Mdttors or Ford or Chrysler or any of the

aut o deal ers. Nobody’s going to invest, in our
particular circunmstances, $5 to $8 million w thout sone
ki nd of exclusivity for a particular area, just like the

McDonal d’s. He has to put an awful | ot of noney in that

facility, the training and the people, and he can’t have

a McDonal d’s down the street or one block away. That’'s

t he assurance that he has when he namkes the investnent.
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MR. COOPER: That’'s not enforced by state | aw.
MR. LUST: |It’s enforced by MDonal d’s.

MR. COOPER: It’'s not enforced by state |aw.
MR. LUST: Well, in the case of the autonobile

deal er, relevant market area is very, very inportant.

MR. COOPER: But ny point is that you can
negotiate that in a private arrangenent. It is
absolutely not enforced by state |law and that is the
m st ake.

MR. DELACOURT: Bill, did you have anot her
comment ?

MR. WOLTERS: Yes, | do. In that regard,
have a quote here from Senator David Cane fromthe Texas
Legi slature on this subject. He said, “W require notor
vehicles to be sold through | ocal deal ers because it is
good policy for several reasons. Consuner protection,
| ocal econoni c devel opnent and regul atory oversi ght anong
others. This |legislature, for many years, has spoken
over and over again that it’s in the best interest of
Texas citizens to have a | ocal dealer in the chain of
commer ce.”

And the other issue is about the qualifications
of dealers and if soneone else could do the work, if you
have repairs that need to be done. There are a |ot of
peopl e that can work on your nuffler or balance your
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tires or change your oil. When it comes to the very
conpl ex systemin an autonobile that has to do with its
driveability and safety, autonobile dealers are the only
ones that are charged by their manufacturer to have the
training, the tools, the equipnent and the deal ership
that can give quality service.

Cars today are very conplex. There are
el ectronic nmodules. There are fuel injectors. There are
anti-lock brake systens. There are so many things that
have to do with the safety and the value of the car that
you have to have qualified repair to do.

Ot her people have tried to get into the car
busi ness, other than our dealers. You know, when you
have a single purpose facility that basically can only be
used to sell cars, when you have such regul atory
oversi ght, when you have a partner, a business partner
t hat you have to share with, and you have consuners that
really need to be happy and satisfied every day, it’s
really hard to make a profit doing that.

It’s really easy to sell a lot of cars and it’'s
really easy to make custonmers happy. But it’'s really
hard to stay in business and nake a bottomline profit
doing that. Ford Mdtor Conpany tried that in the | ast
few years in a half a dozen markets across the country.
They wanted to get into the car business. Now they have
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sold their deal erships back to private capital investors
because it is a different animal. It is a very
conpetitive, difficult business.

This is a summary of current General Motors

vehicle recalls. Some of these are safety recalls, sone

are not. But this is just one manufacturer in very small
print that lists all the vehicles that are subject to
recal | .

If | was a consuner and | drove a vehicle with
one of these recalls, I'"mnot sure I'd want to take it to
Brake Check or Aanto or Quick Lube to get it repaired.

Aut onpbi |l e deal ers are required and prepared to repair
the vehicles back to first class condition.

A few years ago when one of the manufacturers
had a tire problem autonobile deal ers changed mllions
of tires across this country to make people’ s cars safe
to drive. They changed tires that they didn't even have
to change because people were so afraid to buy a
particul ar brand of their car. No one canme in and saved
the day. The manufacturers did everything they could to
get tires to dealers, but dealers had to have inventory,
that ugly word, they had to have tires in inventory to
get you back on the road. They bought tires from outside
at retail fromtire stores to put on their custoners’

cars.
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In our culture today, we see deal ers as these
big Sinon LeGrees. M God, yesterday, they were referred
to as the mafia. They said dealing with franchise
dealers is as hard as dealing with the mafia. Soneone
said they just won’'t go away. These are fam|ly-owned
busi nesses. Ninety percent of the dealerships in the
State of Texas are fam |y-owned busi nesses, many several
generations old, sone that date back to the 1910s, 12s,
13s. We have a nunber of dealers that are older than
CGeneral Mdtors, for goodness sake.

And the way these people have stayed in
business if they’ve operated on a 1.6 percent profit
margin and a 6 percent profit margin on the sale of a new
vehicle. That’'s not exactly gouging a custoner. They're
doing this with a vehicle that you can find out the
whol esal e price.

We have a ceiling price and we have a bottom
price. You can't get that from anyone else. W
guarantee our cars for three years. Nobody guarantees
anything for three years for goodness sakes.

MR. DELACOURT: Qur tine is short and | just
want to squeeze in one final question.

The final question is -- actually, it’s two
guestions fromthe audi ence both addressing a rel ated
i ssue. The question is, “The discussion has focused on
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the sale of new cars and the manufacturer/deal er
relationship. Does this issue also affect used notor
vehi cl e deal ers and used cars? Has there been any
research on the used car business?”

And then a related question is, “How have
deal ers and manufacturers been affected by the sal e of
used vehicles on Internet auction sites such as eBay?”

Scott, you want to take a stab at that?

MR. PAINTER: Sure. | think that if you | ook
at new versus used, the used category online is
i ncredi bly robust by conparison. |It’s inpossible to
regulate it because franchise | aw does not cover it. And
so, therefore, it is sort of a nmuch bigger opportunity.

There’ s a real business problem though, that
sort of balances that out, in that when you buy a used
car, you nmust test drive it. There is no question. |
mean, a consuner is not going to buy a used vehicle sight
unseen, whereas you m ght buy a brand new BMV 740 si ght
unseen. |f you drove in one or had a friend who had one
and you think that that’'s a great car, you may order it
because it’s new and there’'s a certain expectation with
it. But in the used market, there is a trenmendous anmpunt
of conpetition and it’s very robust.

You know, a |lot of these comrents today have
sort of tal ked about what manufacturers would do in terns
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of build-to-order and whatnot. | actually amrunning a
conpany called Build-to-Order that’s going after these
sane issues, and | think that it’s inportant to note
where the econonmics in the entire system sort of cone
into play.

Thirty percent of the retail price of a car is
tied up in the distribution and sale of that car. Thirty
percent. Now, many of the comments today about what
deal ers can do relate to revenue that cones after the
sale of the car. And if you' re |ooking at an opportunity
to benefit the consuner, we have exam ned, in great
detail, how we can take that 30 percent cost that nost
CEMs have to spend towards distribution and retail -- and
that’s split pretty evenly between marketing and
advertising and deal er expense -- and bring that cost
down significantly.

And that’s only one part of the game. The
ot her part is, what can we give back to the deal ers that
we need to partner with? We' re having incredibly robust
conversations about giving themthat business after the
poi nt of sale. But we’'re not talking about giving them
t he opportunity to control the distribution and take that
customer wherever they want to take them We want to be
in control of that distribution through the point of
sale, and we’'re willing to pay the dealer for it.
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We're in an interesting position because we
don’t have any franchi sees. W' ve never transgressed
anybody. So, we're examning a |lot of the same issues.

The one thing that’'s mssing is that there’'s a
great partnership here between dealers, both franchised
and used, that people just aren’t enbracing because
they’re so worried about protecting the |aws as they
stand now in order not to | ose out on other business.
It’s a very interesting issue.

MR. LUST: The only people that should buy used
cars online are the dealers, and they do. They buy them
online untested, undriven. But there is also an

under st andi ng that those cars are as represented or they

go back.

MR. PAINTER: Well, we take trade-ins sight
unseen as well, and we | ose sonetines and we do okay
someti mes.

MR. DELACOURT: |Is there anybody el se who has a
comment on the used car issue?

(No response.)

MR. DELACOURT: Well, | guess we'll leave it at
that. Qur tinme has conme to an end. Thank you, everyone,
for participating. There's nore that could be said, but
we're going to have to wrap up for the time being.

Now we are going to break for lunch, and I
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under stand that the next panel will be starting at 1:15.

That will be the panel
(Wher eupon,

was taken.)

For

at

addressi ng online casket sales.

12:15 p.m, a luncheon recess

The Record, Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © ® N O O » W N KL O

459
AFTERNOON SESSI ON
(1:20 p.m)
THI RD SESSI ON - - CASKET SALES

MR. CRUZ: Good afternoon. Thank you to
everyone for com ng and welcome to the afternoon session
of the FTC s Public Wrkshop on Possible Anticonpetitive
Efforts to Restrict Conpetition on the Internet.

This is the casket panel exam ning possible
restrictions in casket sales and the funeral industry.
The panel will be noderated by Maureen Ohl hausen, who's
an attorney advisor in the Ofice of Policy Planning at
t he Federal Trade Conm ssi on.

And with that, let’s get the panel started.

MS. OHLHAUSEN: Good afternoon, everyone.

Thank you for comng. | just wanted to go over a few
adm ni strative details first.

| f anyone in the audi ence has questions, we're
happy to receive them The way to do it is if you would
rai se your hand, we have staff menbers who have index
card and they will give you an index card, and if you
would wite the question on it and then give it back to
themand they’' Il bring it up to the panel, to ne here.

The way we’re going to proceed also is each
panelist has five mnutes to give an openi ng statenent.
We have Mark Nance in the audi ence here who will give you
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a one-mnute warning and a stop sign when you’ ve reached
the time. So, if you would occasionally glance over at
him that would be very hel pful.

| would |ike each panelist to introduce hinself
or herself at the beginning of his or her remarks. |
al so wanted to nmention that Lisa Carlson is supposed to
be joining us, but her plane in New Hanpshire has been
del ayed, so she may pop in at the | ast nonent, but we
can’t be sure until she actually shows up.

So, without further ado, Bob, if you would
pl ease start off. W’ Il go fromleft to right.

MR. VANDENBERGH: Good afternoon, Ms.
Ohl hausen, staff, nenmbers of the Federal Trade Conmi ssion
and nmy col |l eagues on this panel. | truly appreciate the
opportunity to participate in this workshop today on
behal f of the National Funeral Directors Association on
the issue of Internet casket sales.

| am Robert Vandenbergh, a Certified Funeral
Service Practitioner and a first-generation |icensed
funeral director. | am a past president of the M chigan
Funeral Directors Association and currently serve as
Presi dent of the National Funeral Directors Association,
whi ch represents approximately 13,500 nenmbers across our
country.

NFDA is totally committed to protecting the

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

461
consunmer and strengthening their trust and confidence in
the funeral service profession. W believe that what is
in the best interest of the consunmer is also in the best
i nterest of funeral service.

NFDA ful ly supports open conpetition and
maxi m zi ng consumer choice in the purchase of funera
goods and services. However, it is the role of
governnment to strike a bal ance between the two conpeti ng
and sonetinmes conflicting interests of conpetition and
consunmer protection. This is of particular inportance
with respect to the sale of caskets. It is inmportant to
pl ace the sale of a casket in the context of the funeral
service. A casket is not just a commodity like a shirt
or a pair of shoes; it is a product for a special
specific event at a very sensitive and specific tine.
Because of this unique nature of funeral service,
tradi tional consumer protection renedies are not always
appl i cabl e.

As we all know, certain funeral practices are
regul ated by the FTC s Funeral Rule. While this rule is
primarily a price, service, and goods disclosure rule, it
al so covers certain practices as well. The objective of
this rule is to provide as much information as possible
to consuners so that they may nake an infornmed deci sion
about the purchase of funeral goods and services.
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However, by definition, the Funeral Rule only
applies to funeral hones. It does not apply to those who
sell only funeral nerchandi se or services to the public,
such as third party casket stores, crematories, and
ceneteries. It also does not cover Internet sales.

Over the years, NFDA and various consuner
groups have asked the FTC to strengthen the funeral rule
to cover all sellers of funeral and burial goods or
services to the public. This has not yet occurred. W
strongly believe that this rule nust be updated to
reflect the current marketpl ace.

On the state |level, NFDA is unaware of any
state that currently restricts, in any manner, online
sal es of caskets via the Internet. While a handful of
states have laws that require an individual to hold a
funeral director’s license in order to sell caskets in
that state, NFDA has no know edge of any state action
agai nst an out-of-state casket retailer offering to sell
caskets via the Internet.

Therefore, online casket retailers are
currently able to freely sell caskets throughout the
United States. The unfettered ability of casket
retailers to use the Internet as a neans of selling
caskets to residents of all 50 states and the District of
Colunmbia is readily apparent by a brief visit to the
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Internet. Placing the word “casket” in a search engine
generated a list of well over 100 casket sellers online.

It is NFDA' s experience that state | aws and
regul ations related to funeral goods are focused on pre-
need sal es and designed to require that the funds paid
for such goods and services are set aside in trusts to
ensure that they are avail abl e when needed. All states
have such trusting |aws. However, in sone states only
i censed funeral directors are subject to these | aws.
Third party vendors of funeral goods and services, such
as casket sellers and ceneteries, either are subjected to
| aws whi ch have | esser trusting requirenents or are not
subject to any trusting requirenents at all.

NFDA strongly believes that trusting | aws
benefit the consuner and do not have a negative effect on
conpetition or choice or inpede e-conmmerce.

There are a few states that currently have | aws
or regulations that prohibit anyone other than |icensed
funeral directors fromselling caskets. The opponents of
these laws often allege that they were enacted to
restrict third party casket sellers. In reality, they
were put in place well before the enmergency of third
party sellers in the m d-1990s.

Most of the laws resulted because state
| egi sl ators used broad definitions in funeral |icensing
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| aws and i ncorporated the sale of funeral merchandi se as
an act which required a funeral director’s license. So,
only in the past seven years with the emergence of third
party sellers have statutes been | abel ed as
anticonpetitive attenmpts by licensed funeral directors to
restrict conpetition.

The issue at hand in those states where the
third party casket |aws are being challenged is an
underlying issue which is being dealt with at this
wor kshop. Sone states are claimng that |icensing
restrictions are necessary to protect consuners. But
opponents believe the restrictions unduly restrain
conpetition. Steps to adopt a m ddle ground, such as
strengt hening the Funeral Rule to make all sellers of
funeral goods and service subjected to price disclosure
requirenents are rejected by federal agencies that
advocate wi de open conpetition. At the same tinme, states
are struggling to protect consuners from being abused by
retailers operating out of states with little or no
regul ati on.

Since the funeral industry is proninent in many
mar ket s t hroughout the country, we believe the role of
the state legislature in protecting consuners should not
be seceded.

Thank you again for inviting me to present the
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views of the National Funeral Directors Association, and
| ook forward to participating in the question and
answer session. Thank you.

MS. OHLHAUSEN: Thanks, Bob. Mark?

MR. KRAUSE: Good afternoon, and thank you
again for inviting our group to speak to you.

My nane is Mark Krause and | represent the
| nternational Cenetery and Funeral Association. W
represent funeral hones, ceneteries, crematories,
monunment deal ers, and other related professionals since
1887.

Just a little bit about nmyself and ny
credentials. |I’ma third generation funeral director. |

have three traditional funeral honmes in the M| waukee,

W sconsin, area. And interestingly enough, | also own a
retail casket and funeral outlet in a strip mall, which
is unrelated to my funeral honme. So, | think I can kind

of give an interesting perspective here on both sides of
t he equati on.

In general, 1'd just like to make three points
in our introductory remarks here. As an associ ation, our
group thinks that everyone should be allowed to sell
funeral product. It isn’'t sonmething that needs to be --
you don’t need to be a funeral director to sell a casket,
absolutely not.
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The laws requiring funeral directors -- in the
states that require funeral directors to sell caskets,
those are very protectionist. |It’s different selling a
funeral good or product then let’s say regulating
enbal m ng or sonething where the public health is at
stake. Those are different issues.

The second point 1'd like to make is | think
one area that needs to be addressed very strongly is pre-
need casket sales with the casket retailers. Wat
happens if a casket retailer goes out of business and has
t aken caskets into trust? | think there’'s sonme good
concerns here, and maybe there needs to be sonme trusting
limts. | don’t know exactly what those are yet, but
casket retailers tend to fall between the cracks on these
things. They’'re not forced to trust things where funeral
homes are, maybe ceneteries m ght be.

Shoul d there be sone |limts on those trusts?
Definitely. But what are those limts? Those are things
that we need to answer.

Maybe they need to use an insurance product
that offers a commission to help pay for the cost of that
sal e, or maybe they need to purchase warehouses and store
t hese caskets until they’'re needed. WMaybe they shouldn’t
be allowed to pre-need w thout any guarantees. | don’t

know.
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Then thirdly, 1'd just like to nention by
owni ng the casket and the funeral home di scount operation
that I do, | would just like to say that it’s been in
busi ness for two and a half years and we take care of
about 100 famlies a year with that operation. [If this
outl et was dependent solely on casket sales or
mer chandi se sales, the thing wouldn’t be in business
because there isn’t enough volunme to generate the
exi stence of it. It wouldn't pay for itself.

We sell caskets there. We sell urns. W sel
markers. We sell burial vaults. Just the nmerchandi se

sal es al one woul dn’t cover the cost of a person sitting

there all day |ong operating that. | think that’s an
interesting point to make. It’s such a niche market,
there just isn’t enough volume to justify that. It’s

because we al so sell services with that product that it
becomes sonething that’s viable.

And on that note, I'd like to pass it along to
Cl ark.

MS. OHLHAUSEN: Thank you, Mark.

Cl ark?

MR. NEILY: Thank you. M nanme is Clark Neily.
|’ ma senior attorney at the Institute for Justice here
in Washi ngton, D.C. As some of you may know, the
Institute for Justice litigates on behal f of
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entrepreneurs whose economc liberty is being stifled by
gover nment regul ati ons.

Casket sales are a perfect exanple of that, and
we’' ve actually been litigating in this area for several
years. |I'mecurrently in charge of our case in Okl ahoma
where we're trying to have casket sales restrictions
struck down that forbid anyone who is not a licensed
funeral director fromselling caskets. It happens that
our client in Oklahoma actually operates an online
business. I1t’s called Menorial Concepts Online. They
don’t have a brick and nortar |ocation. They only do
busi ness over the Internet.

They have been prevented from selling caskets
in Cklahoma during the course of the |lawsuit and ever
since they have been open because in Cklahoma it’'s a
crime to sell a casket unless you are a |icensed funera
di rector.

What |I’d like to focus on in ny remarks are
basically two points. First, how those types of
restrictions can interfere with online comrerce
specifically, but also nore broadly, what our experience
litigating these cases has taught us about sone of the
things that the funeral industry, together with the state
regul atory boards, have been prepared to do in defense of
t hese regul ati ons, which provides a very troubling
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i nsight, unfortunately.

But et nme preface that by saying we have
absolutely no problemw th the nenbers of the funeral
i ndustry who are prepared to focus on the services they
have to offer that are genuinely unique. There's
absolutely no question that soneone who is going to be
enbal m ng bodi es and arrangi ng funerals ought to be
subj ect to appropriate state regulation. W don’'t have
any problemw th that and we’ve never tried to interfere
with those kinds of legitinmte regul ations.

The problem arises when state boards and the
funeral industry nmenbers that they represent fight hard
to keep in place laws that are clearly anti-consumer and
were designed to be anti-consunmer. What |’ mtalking
about specifically are laws that prohibit anybody who's
not a |licensed funeral director fromselling a casket.

What we have seen in the course of our work in
this area is that both the state boards and some nenbers
of industry, unfortunately, are prepared to go into court
and make bl atant m srepresentations about the nature of
t he business in order to try to protect these
regul ations. So, for exanple, both in Tennessee and in
Okl ahoma, our opponents told the courts in both cases
that it was inportant that only |icensed funeral

directors sell caskets because of various public health
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and safety concerns.

Through the process of litigating these cases,
we're able to lay bare the fallacy of that argunment, and
in Cklahoma, in fact, they have conpletely abandoned it,
finally. After initially raising it in this case, they
have essentially conceded that they never did have any
factual basis for making that assertion.

What's nost troubling to me about that is that
it is -- in all candor, it's, to ne, evidence of sone bad
faith. 1t is awllingness to try to pull the wool over
the eyes of the court assum ng or hoping that the other
side will not be able to expose the fallacy of those
arguments. We’'ve been able to do that in both cases, in
Tennessee and in Cklahoma. Another group, the Casket
Royal e Conmpany, was able to do that in M ssissippi.

Anot her justification that’s offered in these
cases is that there’s this very strong consumer
protection angle and that there is something uni que about
the sale of a casket. Based on ny experience litigating
t hese cases, | don’t necessarily agree with that, but I
do understand how reasonabl e people could be of two m nds
about it. There is certainly something unique about the
deat h process and about having to nake arrangenents.

Now, | hasten to add that people who have

experienced the death of a |oved one are naking many
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arrangenments, many of which are not subject to any
additional regulation. They re often buying airline
tickets, they' re reserving hotel roons, setting up al
ki nds of activities that are related to the funeral and
no one tries to interfere with that or over-regulate it.

What happens when you have these | aws appli ed,
however, to a casket selling conpany, particularly on the
I nternet, such as our clients in Cklahoma, is that you
i npose on the nodel that they’'re trying to do business
under, this very streanlined Internet nodel, an ol d-
fashi oned brick and nortar nodel.

So, in Oklahoma, for exanple, you can't do
busi ness. You can’t sell caskets unless you have an
enbal m ng room a viewi ng room a physical inventory of
caskets. And | think this is a problemthat expands
beyond just caskets. What it is, it is the inposition of
ol d busi ness nodels on new busi ness plans and preventi ng
conpanies fromrealizing the efficiencies that could flow
fromlInternet comrerce, but are prevented from doing that
because of ol d-fashioned and out nobded regul ati ons.

| think it’s very inmportant to go back and re-
exam ne those regulations to determ ne whether they’re,
in fact, benefitting consumers or they’'re only designed
to benefit the industries that have fought to keep them
in place. Thank you.
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MS. OHLHAUSEN: Thank you, Clark. David?

MR. HARRI NGTON: Hello, nmy nanme is David
Harrington. |I'ma visiting faculty nmenber at Cl arenont
McKenna Col | ege and I'm a permanent nenmber of the
Economi cs faculty at Kenyon College. 1'd like to nake
si x points, hopefully, of 50 seconds apiece.

First, | agree with Clark that prohibiting
anyone other than |licensed funeral directors working
i censed funeral homes from selling caskets restricts
conpetition, especially in states where funeral directors
must be enbal mers and funeral homes nust have extensive
facilities.

My research with Kathy Krynski finds that these
| atter regulations affect the choice of whether to be
cremated or buried, raising funeral costs by at | east
$250 mlIlion per year. So, | even have copies of the
article if anyone's interested.

The point is, is that these state funeral
regul ati ons have the potential of being very costly to
consunmers. So, it seenms to nme we've begun to docunent

the costs, it's very difficult to docunent the benefits.

My second point, | believe that restrictive
state funeral regulations create an environment where
funeral directors find it less costly to nake di sparaging
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comrents about funeral market innovations |ike online
casket and cremation. |If we go back to the states that
have very restrictive funeral regulations, they tend to
require funeral directors to be enbal ners and funeral
homes to have very extensive facilities including
enbal m ng preparation roomns.

That means you get a very honpgeneous type of
funeral firms in those states, and those firnms share
simlar attitudes and simlar incentives, and | believe
that those simlar attitudes and simlar incentives
reduce the cost of making disparagi ng conments about
i nnovative things in the funeral market, |ike online
caskets and cremati on.

If I"mright, it's just not narrow prohibitions
concerni ng who can sell caskets that affect online casket
sales. It's the entire web of state funeral regulations.

My third point is, increasing conpetition in
casket markets is not necessarily the sane thing as
i ncreasing conpetition in funeral markets. |If funeral
directors' control of casket sales is not central to
their market power, then renoving the inpedinments to
online casket sales will have little effect on funeral
expendi t ures.

VWhy? Because funeral directors will be able to
raise their other prices to conpensate for |ower casket
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prices if indeed nore conpetitive casket markets lead to
| ower prices.

This rests on an interesting thing in economc
theory, which I don't think you all want to listen to,
and that's the distinction between fixed and vari abl e
proportion inputs.

My fourth point is, increasing conpetition in
casket markets will, however, probably reduce funera
expendi tures, just not as much as sone people think it
will. Funeral expenditures will fall if funeral
directors feel constrained in how nuch they can raise
their other prices. Wiy m ght they feel constrained?
Because they m ght fear that higher prices will induce
consuners to search for better deals.

However, | still think that reducing the
i npedi nents to online casket sales will have | ess inpact
on funeral expenditures than many people think it wll.

My fifth point is, despite that it will have a
somewhat smaller effect than | think it will, | think
it's inportant for some people, offering the opportunity
to search online and to search in an environnment where
they don't feel pressured, | think is very inmportant to
certain people. And so, reducing search costs would be a
good thing for the people that would use the Internet

servi ces.
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Secondly, it's also easy to nmake conpari sons
across alternative caskets. So, a few weeks ago | went
to a bunch of different Internet sites and | was able to
| ook at a lot nore variety of caskets than I think you'd
find in a typical funeral hone.

Now, ny sixth point is that | do think that
there's a potential problemw th Internet casket
conpanies free riding on the services of |ocal funeral
homes. At about that sanme time that | searched on a
bunch of web sites about caskets, | also went to the
Batesvill e casket site and | ooked at their site. Their
site really isn't very informative about what their
di fferent casket options are, and so | called up an
| nt ernet casket conpany and asked themto give ne a price
on sort of a run-of-the-m || average Batesville casket.
The Internet sal esperson said, well, you can't really
sell caskets that way. There's so nuch variety in
caskets, you've really got to |look at them |I'mnot sure
that they actually used the words "l ook at them"

| explained to themthat the Batesville web
site doesn't really give nme nmuch information on their
caskets, and so, eventually we arrived at the agreenent
that I would go off to a funeral honme and | ook at their
caskets and then I'd get back to them about buyi ng one of

t heir caskets.
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So, that was ny sixth point. One |ast
sentence, and that is that as a lot of the other people
at sonme of these other panels have enphasi zed, although

that's a potential problem there are |ess severe ways to
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control that problemthan prohibiting Internet casket
sal es.

In particular, Batesville has a strong
incentive to create systens whereby the services that
funeral honmes provide to people are provided for their
caskets.

MS. OHLHAUSEN: Thank you, David. Steven?

MR. SKLAR: Thank you. |'m Steve Sklar. |'m

the Director of the Maryland O fice of Cenetery Oversight

and al so serve as Chair of Consuner Affairs in Education

Committee for the North American Cenetery Regul ators
Association. M views today and ny statenments will be
personal and not on behalf of, nor are they authorized
by, our National Cenetery Regul ators Associ ati on.

My views are these basically: One, that
consumers shoul d be infornmed and protected under
guar antees of state regulation; and two, death care
provi ders are encouraged to succeed and prosper under

fair guidelines of operation.

| think that what a regulator really should be

doing is to see both consunmers and providers as
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constituencies to be advanced and protected.

Now, | ooking at how my coll eagues around the
country tackle the question of casket sales through the
Internet. Generally, we find that the state approach is
the sanme as the approach for regul ating | and-based or
bricks and nortar providers of caskets. So that in
states where they don't regul ate casket sales at all as
third party vendors, that is set aside fromeither a
funeral home or a cenetery, they don't get involved wth
the Internet sale either.

Now, if they're regulating pre-need casket
sales for third party providers or other retailers,
they'll do that occasionally, as well, through the
Internet. One state, lowa, for instance, they regulate
pre-need casket sales fromthird party vendors. Not
| and- based in lowa for at-need sales, but only pre-need
sal es.

So, they require their Internet providers to do
the same. They have to trust, they have to be |icensed
as operators, they have to submt reports and they have
to do all the standards of operation that a |and-based
casket provider selling pre-need caskets in lowa have to
conply with.

Now, a state |like New York, the regul ator of
pre-need is not the cenetery regulator, but as it turns
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out, the Attorney General's office has some jurisdiction
over pre-need sales. And if you | ook around the country,
it's not necessarily the death care provider that is
regul ating the pre-need caskets. Often, it's in the
securities division or the banking agency. And this is
| ooked at as a security and not as a death care product
to be regulated by the death care providers or regulators
already in place.

A state |i ke Washington, they regul ate pre-need
sal e of caskets, but the law there requires that it be
done by a funeral service provider in a funeral
establishnment. So, that sort of shuts out the Internet
provi der of caskets, pre-need or otherw se.

You' ve heard about Okl ahoman, Tennessee, the
Internet is not permtted to be sold unless they are
funeral directors licensed in the state.

Maryl and takes a different tack. The statute
that | operate under, it's about five years old now It
regul ates not only the ceneteries but all the nonunent
deal ers and any provider of burial goods. They all have
to get a license to operate in the formof a permt or a
personal registration for individuals who sell or nmnage,
and they all have to follow, regardless if they' re
storefront casket sellers or whatever, the trusting
requi renents that go with it and the ethics regul ations
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and professional standards as well.

So, we make no distinction. W cover every
provi der of death care products in Maryland, either under
the State Board of Mrticians, under the Cenetery
Oversight Office, and | get all those in between, the
death care providers who are storefronts selling either
nmonunments, nmenorials or caskets or vaults. That al
conmes under ne.

The licensing is not really that. 1t's nore of
a registration. There's no training or education
requi renents, and the permt applications for businesses
are rarely unnet.

Now, how do we treat the Internet? |It's been
my decision that since the state statute does not address
| nternet sal es because there's still outstanding
guestions constitutionally of interstate comrerce
i nplications and al so because there's a cue fromthe
Congress in prohibiting states frominposing sal es taxes
on Internet sales. |'ve taken a hands-off mandatory
approach on those kinds of casket retailers.

On the other hand, |'ve nade it optional that
if out-of-state or -- let's put it this way, out-of-state
| nternet providers want to voluntarily subnmt to ny
jurisdiction and be licensed, | encourage that and | give
to them what is an argument that they ought to do that
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voluntarily, not that they're required, in order to get a
conpetitive edge over their conpetitors.

For instance, if they get licensed in Maryl and,
they can say this in effect. "W are |licensed by the
State of Maryland and nust conply with the highest
standards of performance required by law. |If you ever
need assi stance or information about your contractual
rights or ever have a dispute or a conplaint about our
service, you nmay contact the Maryland O fice of Cenetery
Oversi ght which has full jurisdiction over this
transaction.”

That is a sales plus. There is an inherent
rel uctance or hesitation or lingering concern still anong
many, nmany, nmany consuners. Even if they use the
I nternet, they have that difficulty in making a
transaction for thousands of dollars or hundreds of
dol l ars, certainly a casket sale, when you don't have the

interaction or intervention of state government over that

sal e.

So, our argunent is -- and it's been accepted
by sonme providers already -- that if you voluntarily
submt to the state regulation, you can utilize these
associ ated marketing benefits to help instill consuner

confidence in your transaction and significantly increase
your sales in Maryl and.
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We think that as regulators around the country
that we need nore than just the Maryl and approach as a
voluntary programof licensure. W're asking the Federa
Governnment to give us sone direction. Sone people please
sort it out for us, Federal Governnent, on the Internet.
Tell us how you want the states to proceed. What is our
proper regulatory role in this grow ng sal es nedi unf

In my opinion, and I'll be happy to restate it
and discuss it, the Maryl and nodel regul ates all
providers, and that's open conpetition as nmuch as it is
regul ati ng no providers. Open conpetition is being
treated equally and the sanme, and that's the way we would
do it in Maryland. All vendors of caskets are regul ated
and licensed and we'd |like to see that extended to the
Internet, as well, by a Federal direction either fromthe
FTC or by Congress.

We think that consuners will be better
protected. They'll have the assurance of qualified
vendors, contractual disclosures, security of trusting,
cancel lation and refund rights, real time information and
assi stance fromregulators, the marketing integrity of
advertising and representations, the availability of
conpl ai nt nmedi ation, disciplinary action. Qur concl usion
is, why would any, any consuner not prefer conpetitive
pricing with universal regulation by their own state
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government? We think that's the way to increase sal es
over the Internet.

MS. OHLHAUSEN: Thank you, Steve. Betty?

MS. BROWN: Hi, |I'mBetty Brown. |'m Vice
Chair of the National Casket Retailers Association. |1'm
here with Al Barnes of the California Retailers
Associ ation. Thank you first for having us here.

| also would like to say when |I'm speaki ng
negatively of any funeral directors today, it is not the
whol e group. Many fine, upstandi ng people have chosen to
work in this field and do it well. As we neet the
changi ng environnment and the challenges, it is the NFDA
and their |ike associations who have, | just understood,
been offering us a voice, as well as the FTC in these
proceedi ngs. So, thank you for that.

While it is not below cost pricing that drives
the industry to nonopolize this field, it is, we can
show, groups of firns working together to nonopolize
these markets in casket retailing and grave |iner sales.
The dom nant casket manufacturers refused to sel
directly to casket store owners, such as Batesville,
Aurora and York. It is said that they have 80 percent
and up of the market when a casket is sold.

Some third party retailers can get the dom nant
casket brands; however, only by the retail er being forced
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to go through a licensed funeral director that is
sonetimes found on the Internet or locally and open to
maki ng nore of an incone by acting as a broker.

Batesville, a division of Hillenbrand, had
sales of $2.1 billion last year, has in place a
di stribution policy that only licensed funeral directors
in the state that the sale is in will be permtted to be
the one ordering the product fromthe |ocal warehouse
servicing that funeral honme. This restricts conpetition
consi derabl y.

| nternet sal es have sl owed down consi derably
due to this now being enforced. Lawsuits have al so
opened up fromthemto retailers doing business on the
Internet to stop the practice of making the product
avai l able to the public by casket store retailers not
having or owning a funeral hone.

I, myself, when we started five years ago, used
to have nore sales to the public in California, over ny
web site for exanple, than in Ohio. Now, however, sales
tactics by sonme norticians having the |last | ook by using
unfairly a bundl ed package that | cannot conpete agai nst,
and this restriction of Batesville's product, our store
has not had a sale to a custonmer in California for over a
year.

However, recently Jacki e Tubbs found us on the
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Internet at burialitems.comand wote us a glowing letter
stating. "Because of the way the Louisiana |laws are
written concerning purchasing caskets out of state, the
consuner is led to believe they can't do that."

The same holds true for those states where this
regul ati on has not been overturned, still trying to
restrict Internet sales of caskets by strongholds in
pl ace, implying college is needed to sell 120 feet of
wood nmeking up a casket.

On the Internet and locally we have net
roadbl ocks of a nmortician unfairly using his or her state
funeral director's license to be the last one to offer
the famly a discount. Retailers have |ost sales due to
norticians having the last | ook by offering the custoner
a package or a bundl ed deal that includes a funeral
servi ce, against which the casket store owner cannot
conpet e.

Let themonly have one price, not two sheets,
not one to be able to show, a state funeral director's
license unfairly conpeting against us or bundling the
goods in with their services.

In outer burial container sales, donm nant are
W | bert, Doric, Eagle and Trigard.

|"mlocated in Ghio. | have to, unfortunately
tell nmy | ong distance prospective customer, not always in
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all states can we find a concrete supplier that will sell
to us, a casket retailer. This is due to the market
being | ocked in by those in the field far before us.

In going to Funeral.com and doing a search on
their site for concrete liners, only the WI bert brand
cones up; however, no sinple concrete grave liner, which
is, by the way, the standard governnent issue for al
famlies buried in the veterans ceneteries.

In all the Continental United States, there are
no territories left for sale. They are all sewed up.

One deal er m ght cover a fifth of a state and another may
overlap the area, but no dealer is permtted to install

or deliver into another's territory except by a transfer
of sale, and any deal er can refuse, and has, a transfer
sale once they find out it is froma casket retailer

i nstead of a nortician.

Yet requesting a whol esal e purchase of a
concrete grave liner that does not require a transfer as
the main distributor does not even manufacture them
however, though, it is again put up as a restriction.

| recently sold a concrete grave liner to a
woman i n Houston, Texas. | collected $525 for it. She
said | saved her $400 for a basic concrete vault. \hen
addi ng the savings on a casket, we are talking a |ot of
cash, big discounts and frequent bl ockades in procuring
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both of these products.

The industry is snmug in know ng boycotting and
deal ings go on and m ght be hard to prove, but it happens
often. Funeral directors, casket manufacturers and
deal ers for vaults are often guilty of abusing so-called
nonopoly power to stifle conpetition. There are many web
sites that hold up the FTC as an exanple of the Funeral
Rul e, and copying in part it says, it may be |ess
expensive to buy an outer burial container froma third
party dealer than froma funeral honme or cenetery.
Conpare prices from several sources before you select a
nodel .

Sadly, much of the public has no idea what a
third party seller or dealer is. |If the National Casket
Retail ers Association web site, www. casketstores.com
informati on were added to the FTC references, along with
t hose of the NFDA and ot hers whenever the FTC is quoted
or read, the public could then find out about the third
party sellers and other inmportant information to all ow
freedom of choi ce.

The Institute for Justice, on their web site,
states, the funeral business is big business. Each year,
Ameri cans arrange nore than two mllion funerals for
famly and friends. For nost of us, that neans about
once every 14 years. The estimted 22,000 plus funeral
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establ i shnments handl e nost of these two mllion funerals
across Anerica.

Nat i onwi de, the funeral business is $25 billion
per year industry. The consuner funeral product market
has dom nant players, not because their product is any
better than others, as evidenced by a class action
lawsuit in California against Batesville and SClI about
deteriorating caskets to the tune of $3.75 mllion, or
anot her action comng up in Mssouri against a vault
conpany, but due to the many strongholds and restrictions
in place trying to keep profits and prices high.

In issues not relevant to selling caskets or
funeral product online, on the Internet, nane brand is
not what is shopped for, or “try before you buy”
necessity for size or looks, to desire to be able to try
the scent of the perfume or even having massive anounts
of the same product available for delivery to any one
ar ea.

VWile not all units fit all sizes, the weight
and the height of a person is the standard practice to
det erm ne which product is best suited because nmany
Internet outlets do not have a store or do not store the
product, meaning they drop ship fromthe source, as do
many | ocal funeral directors. Product of every avail able

size, color or manufactured brand on hand is not a
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requirenment. Nor is it an issue on the Internet that the
manuf acturers' products are being sold for a higher cost
than the brick and nortar storefront that's overcharging
for goods and giving the firma bad reputation for
I nt ernet sal es.

It is instead the holding of the price
artificially high at the |ocal funeral parlor that nakes
the custoner upset when they see di scounted goods online
and they need to show perhaps a casket sal esperson at the
parlor a discounted price in order to get a good deal,
then it will automatically be di scounted by several
hundred dollars, that upsets the public.

It could be the practice of the funeral
director to use the Internet to direct the public to
their brick and nortar offices saying that there they
woul d find a substantial or significant discount for
funeral product, but that's not what's done. However
it's done, it's practiced that discounts are selectively
given only to the consuners who have studied the prices
and offered to go outside of the parlor to get a decent
price on funeral goods.

The whol e situation boils down to this. A
casket store retailer is sinply another way of doing
busi ness and offering the public a choice of funeral
product, bargains they will never get w thout conpetition
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in the death care industry. Advertising on the Internet
is not fair, as well, because many sites don't suggest
that the owner is indeed a nortician instead of an
i ndependent casket retailer, and | think that's one issue
t hat we have to address.

It's |ike perhaps needing to fill a
prescription at a pharmacy. The doctor has offered the
patient a choice of a nane brand drug or a generic. The
pharmacy fills your order, period. One brand is $81 and
the other being equal to or better than, the generic, is
only $28. The druggist offers no resistance to the
choi ce of the generic, no slanderous remarks or upsale to
t he higher priced nane brand, as it should be. Wile the
druggi st who has becone |licensed to do his job my nake
noney on the sale of goods in his store, he allows
freedom of choice. As the CVS drugstore tells ne, when
peopl e have a choice, the purchase of the generic over
t he higher priced nane brand is as high as 80 percent
when they elect to go to the savings. W really do not
desire to offer our custoners the nane brands to keep
their prices artificially high. W have a product that
is equal to or better than at a | esser price.

Caskets are not purchased by name brand as a
rule, hardly ever, grave liners even less. |If so, it is
only part of a sales pitch by our rivals. W do,
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however, want to cl ose that gap when the funeral director

says we cannot offer them as one of their selling points.

Prices will come back down on those caskets and
sl anderous remarks will be put to rest. The Anerican
people will then only have freedom of choi ce when they

are not held captive to higher prices or nonopolistic
firms, and that's what this is all about.

MS. OHLHAUSEN: Thank you, Betty. It doesn't
|l ook like Lisa's going to make it. |'m not sure where
she is, whether she's in New Hanpshire or at Dulles

Ai rport desperately trying to get here. But we'll

pr oceed.

What we're going to do nowis | have severa
gquestions that I'd like to put to the panelists. The way
|"mgoing to start out is I'll ask one or two people

directly about the question and then if anyone el se wants
to weigh in, turn your little nanme tent this way and |1
know that you're interested in participating. Then we'l
turn eventually to some of the questions fromthe

audi ence.

In my first question, which |'mgoing to
address first to Clark and then to Bob, there is an issue
about how nmuch the states actually regulate online sales.
They don't say “no online sales”, but they say sonething
i ke, you have to sell it out of a funeral hone and you
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have to have these physical facilities.

So, how prominent is that or how prevalent is
that and basically how many states do that? Clark?

MR. NEILY: Well, certainly in Cklahoma, as |
mentioned earlier, it conpletely elimnates the
possi bility of doing business in the standard I nternet
form You have to have a physical location with all of
the types of facilities that a funeral director or a
funeral home woul d have to have, and of course, as |
mentioned earlier, that elimnates the possibility of
doi ng business in a brick and nortar -- | nmean, in an
Internet form

Unfortunately, | can't speak to how many states
have simlar requirenments in ternms of the physical
facilities, but one thing | can note is a real irony in
the regulatory regine in Oklahoma. | think this applies
to other places as well. Oklahoma contends that it's
very interested in protecting consumers, and particularly
from peopl e doi ng busi ness over the Internet, because of
the nore difficult enforcenent issues that they think
m ght arise. But the real irony in Cklahoma is this. MW
clients, Kim Powers and Dennis Bridges, are allowed to
sell their caskets to any other state apparently in the
country despite the fact that they're not |icensed
funeral directors. Oklahoma, in other words, does not

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

492
try to regulate those sales, even though they're
physically located within the State of Okl ahoma.

By the same token, the state board, at |east up
until this point, has taken the position that any
licensed -- or any unlicensed person outside the State of
Okl ahoma may sell caskets to Okl ahoma consumers. So, the
only transaction that's not regulated by the State of
Okl ahoma is soneone within the State of Okl ahoma selling
a casket over the Internet or frombrick and nortar to a
resident of the sane state. And | think that conpletely
undercuts the state's purported concern about consuner
regul ati on.

If they really thought they had a legitimte
consumer regulation notive here, then it seens to nme they
woul d regul ate all sal es even handedly. They don't do
that. | think the reason they don't do that is because
t hey understand that the purported consumer protection
rational e woul d just absolutely crunble if they actually
had to go in and defend it on the nerits as they would if
they got into an interstate conmmerce type claimin trying
to defend those statutes.

MS. OHLHAUSEN:. Thanks. Bob?

MR. VANDENBERGH: Well, again, | do not have
the statistics regarding the Internet. | know that there

are 14 states that have statutes on their books that
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address third party sales, and | believe that there are
four of these states, of which Cl ark has nentioned, |
believe, in his presentation, that actively enforce these
rules and regul ations. But | have no data on the
I nternet actual use of it to be honest.

MS. OHLHAUSEN: Thanks. Davi d?

MR. HARRI NGTON: Well, one thing that Kathy
Krynski and | did for our paper on the effect of state
regul ati ons on the choice of whether to be cremated or
buried is that we did figure out which states require
funeral directors to be enbal ners and which states
require funeral hones to have enbal m ng preparation
rooms, which tends to be correlated with a | ot of other
facility requirenents.

Now, | didn't -- when | read Clark's testinony
and Bob's testinmony, | didn't go back and conpare it with
what's in here. But basically the 14 states that have
the regulation that you are prohibited fromselling
caskets unless you are a funeral director overlap al npost
entirely, | believe, although I haven't checked it
exactly, with those states that require funeral directors
to be enbal mers and funeral hones to have enbal m ng
preparation roonms; i.e., the states which tend to be
heavily regulated in one dinension tend to be heavily
regulated in the other dinmension, and so | woul d think
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t hat nost of those states that have that prohibition
agai nst anybody ot her than funeral directors selling
caskets, are also effectively requiring that those
funeral directors be enbal mers and be selling it within a
facility that has enbal m ng preparati on roomns.

MS. OHLHAUSEN: Thank you. Betty?

MS. BROWN: First, | want to disagree with the
Nati onal Funeral Directors Association saying that
retailers are freely selling caskets all throughout the
United States.

Loui siana has a court case against Jerry Whnmack
who was delivering caskets from his daughter's casket
store in Mssissippi, and they have disall owed him and he
has a court date in January against that. And in one of
the funeral trade magazines, there is a cenetery who has
a court case in North Carolina. He has a cease and
desi st order, also, to stop selling caskets. So, caskets
cannot -- it's selectively, | think, maybe, but they
cannot sell caskets really throughout the United States.

MS. OHLHAUSEN: Thank you. Another question
that is in my mnd is, there could be a price effect for
consunmers from sonme of these regulations, but there's
al so an effect on consuner choice, the types and variety
of caskets that would be available to them

Mark, | was hopi ng maybe you coul d di scuss what
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ki nds of caskets are typically carried by a funeral hone
and then perhaps what kinds are nore widely available if
you go outside the nodels that a typical funeral hone
woul d carry.

MR. KRAUSE: COkay. Well, typically, funera
homes have a wide variety of different caskets from which
to choose. Actually, one of the interesting trends out
in the marketplace is the elimnation of selection roons
and peopl e selecting from books or from conputer
prograns, which really opens up the variety of caskets
whi ch can be offered.

Even at funeral homes that do have sel ection
rooms, they still have access to catal ogs and books and
pi ctures so that there's just a plethora of variety from
which to pick from

You know, sonmething | think that's inportant,

t hat needs to be addressed when | ooki ng at caskets and
choosi ng whether it's a wood casket or a netal casket,

one that's protective, one that's not, there's just a ton

of variety, is that when you're conparing caskets -- and
t he consuner needs to be wary of this -- is that they're
actually conparing apples to apples -- is the oak casket

t hat they can get inexpensively over here, is it the same
ki nd of an oak casket, is the quality the sane, is it a
veneer oak, is it a solid oak? There's quality
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differences that the consunmer should be wary of and needs
to be in tune with.

There's different itenms of personalization that
are offered with sone caskets that aren't with others.

So, there's just a huge variety.

The ones that -- interestingly, the casket
retailers, they don't seemto be short of any product.
There's plenty of product available for themto offer to
consuners, also. There's people that will sell them
caskets that they can sell over the Internet to the
consuners. So, that being an issue why sone people won't
sell themor this or that, | guess that's for the casket
conpanies. That's their business plan.

MS. OHLHAUSEN: Bob, naybe you coul d address
whet her, in the training for a funeral director, is there
training that is involved with the different types of
caskets that are available? 1s that part of the standard
training?

MR. VANDENBERGH: There is. There is
usually --

MS. OHLHAUSEN: | realize it varies fromstate
to state, of course.

MR. VANDENBERGH: Right, and from school to
school. And nost of the schools now have sone sort of a
mar keti ng course that students are required to take, but
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you have to realize that it is very, very rare that a
newly |icensed or newmy school ed person would be invol ved
with the arrangenents with the famly. And so, it is
years of that.

As in any product, the casket suppliers do
of fer workshops and a lot of printed materials that do
this. OF course, over the years, too, with the advent of
the new | aws and things, there are restrictions as to
what a funeral director can say. |'ve been in funeral
service for 35 years, and when | first began, you know,
seal ing caskets were like the newthing then and it was a
very big thing and everything -- the best, it was a
seal ed casket.

Wel |, today, that's not even an issue. Seal ed
caskets are not an issue. And so, that has changed a
| ot .

Casket selections are famly preference. They
truly are. | nean, they are. Caskets, as many as there
are, they' re nmade out of two things. They're either made
out of netal or they' re nade out of wood, and they're
finished different ways and there are sonme varieties of
species of wood. So, it is two basic elenents that they
come from

But, yes, students are given sonme direction in
this. MWhether it actually is used, every funeral hone
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and every funeral director has their own nethods of doing
that. | nean, an exanple again, our firm the famly
enters a selection roomtotally on their own and it is
totally their decision to make the decisions they w sh
to. |If they have questions, they are hel ped. But
there's no, you know, let's kick this tire, let's |ook at
this one. That's not the way that we operate. And |
know t here are many ot her funeral directors in the
country that do that same thing. |'mnot saying that
there aren't those out there that do sell, so to speak.
But there are marketing nmethods, there truly are.

MS. OHLHAUSEN: WMark, did you want to say --

MR. KRAUSE: Betty was first.

MS. OHLHAUSEN: Oh, |I'msorry, go ahead, Betty.

MS. BROWN: | just wanted to nmention free
riding or others pocketing the comm ssion on the sal e of
goods when others offer the service or support for it
does not apply to the funeral related product such as
caskets or outer burial containers. They have warranties
whi ch are passed on to the manufacturer whenever needed.
Support is very limted, | mght add, because once in the
ground, nost often a matter of days after the purchase,
not many are ever seen again. So, it cannot be said | ow
service versus high service is an issue.

Name brand, we have found, because an average
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famly mght only arrange a funeral once every 14 years,
they don't have a good history of what was the product
t hey purchased a decade ago. So, it's not name brand as
much. In having some restrictions on the Internet for
what product we offer or not, we would want to be
i ncluded because the funeral directors are the only
deal ers for these products and they have a | arge
mar ket pl ace offering their product to their very own
sel ect custoners.

So, if we are permtted to sell that product,
then the price would come back down to nore reasonable
for that different product.

MS. OHLHAUSEN: Thank you, Betty. Mark?

MR. KRAUSE: Just to reinforce sone of the
t hi ngs that Bob mentioned here. The education factor --
selling a casket is not rocket science. You don't need
to be a funeral director, to be educated at a nortuary
school to do these things.

Over the course of tine, where the focus used
to be on the function and the type of casket it was, it's
really come back to, the personal choice of the famly.
Was the guy a cabinet maker? Maybe they want a wood
casket. Maybe he worked in a nmachi ne shop and wants a
stainless steel -- that's really where the focus is. You
don't have to be a technician to sell a casket.
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Absol utely.

MS. OHLHAUSEN: Thank you. The other issue
t hat was brought up is the consumer protection angle in
casket sales. | was going to ask Steve if he could
address sone of the problens that consumers do run into
when they purchase caskets that you've seen in Maryl and,
at | east.

MR. SKLAR: Well, | think if you' ve seen Six
Feet Under, there was a good -- can | allude to that one?
Is that all right? HBO

They had a segnent on there involving a
football player that expired in practice and his parents
cane into the funeral hone to get arrangenents nade, and
they got to the point where the funeral director asked
what casket they would want. They said, well, we don't
know, what do you suggest. And the director said, |
think the Titan would be a good choice for you. And they
said, well, how nuch is that. And he said, $9,000. They

said -- well, you know, the husband | ooks to the wife and
they' re of nodest neans, but he said, well, if that's
what it costs, | guess we'll go with it.

That's the kind of problemwe get, not quite
t he $9, 000, but we get people who are in the hands of
their cenetery sal esperson asking for advice. And there
are people who would sell thema little higher than maybe
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a neans test would indicate woul d be appropriate. W
found that out, you know, when a surviving child or
spouse conmes to us with what the anount paid was, and we
go back into that transaction.

The difficulty is, is that we expect a person
who signs a contract -- the |aw presunes they have the
rationality and the capability, the capacity to sign that
contract. When we're dealing with this kind of
mer chandi se, and | think that's why we regulate it by
statute, we understand in the law inplicitly that this is
the type of transaction at a tine in a person's life
where they may not be as rational and reasonabl e and have
t he capacity that we presune when they sign a contract
and any other transaction.

The difficulty with an Internet sale is that we
may not have the opportunity for this give and take
personal exchange. W don't have a face-to-face neeting
where the vendor can assess properly either the conposure
or the condition of the individual, may not be able to
ask about econom c neans because there will be a few cues
there that they would want to ask from observati on.

It's a little bit of a qualmfor us on the one
hand to encourage open conpetition which will drive down
prices for consunmers on the one hand, and on the other
hand, | think Bob's statenent indicated that how we
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adequately protect consuners, as well, in a protectionist
node from government. We want a bal ance to be there. W
want open conpetition, and yet, we want all conpetitors
to be under the sanme kind of oversight of governnent.
That's nmy feeling. That the Internet shouldn't be
restricted in any way or prejudiced in any way. They
ought to have the sanme ground rules apply to them as any
other provider. And if |I felt that the state had
constitutional or Federal directives to do that, | would
make it mandatory to regul ate those providers, too. |
woul d have all providers regul ated under the sanme rul es
as a protection and a |level playing field for not only
them but for the consumers particularly.

MS. OHLHAUSEN: Thank you, Steve. | think --
Davi d, were you next?

MR. HARRI NGTON: | don't know. | didn't |ook
to the left.

MS. OHLHAUSEN: Okay.

MR. HARRI NGTON: | just have one small coment
to make. | mean, one of the notivations for regulation
is because people are vul nerable, and you hear that a
lot. But it's possible that these regul ations create
barriers to the entry of new firms, and so, you have |ess
conpetition, you have less variety in those types of

firns.
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And so, actually, | think that they can nmake
consuners nore vul nerabl e because consuners don't have as
many al ternative types of firns because the regul ations
create a certain honogeneity in the types of firnms that
are available. | think that if you' re actually worrying
about vul nerabl e consunmers, you're probably better off
havi ng sonme regul ation, but there's no reason, for
i nstance, that every funeral director has to be an
enbal mer. So, you can license your funeral directors
wi t hout maki ng them be enbal mers and that reduces the
entry costs of getting into the industry and will offer
far greater variety in funeral directors, and that may
actually be better for vul nerable consunmers than actually
t hi nki ng about creating these regulations that create
barriers to entry.

MR. SKLAR: Well, our barrier system --
clarification, Madam Moderator. Qur barrier is that they
have to be in business and above 21 in age and not be on
parole, and they're in. So, that doesn't keep too nmany
peopl e out.

MR. HARRI NGTON: That seens pretty reasonabl e.

MS. OHLHAUSEN: I'Ill just go this way. Mark?

MR. KRAUSE: A couple of things. | agree with
David. There should be separate |icenses for funeral
directors and embal m sts. They're two conpletely
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different areas, and |I think that's an inportant point,
and thank you for nmentioning that, Steven.

The best way to protect a consuner is to find
out before that awful day happens and educate yourself
and conpare and shop. | nean, that's the way the
consunmer can best protect thenselves, which kind of
brings nme back to one of ny points at the begi nning.

Wth Internet casket sales, howis the consumer's
investnent in that casket protected if that retailer all
of a sudden di sappears or goes out of business w thout
any trusting limts?

MS. OHLHAUSEN: Thank you. Bob?

MR. VANDENBERGH: A couple of things. | also
agree with David. |In fact, that used to be the practice.
It used to be that there were two separate |icenses for
many years. |t was done for a reason, so that a husband
and wi fe could operate a funeral establishment and the
wi fe, necessarily, would never be involved with enbal m ng
back then and so she would hold a funeral director's
i cense and could run the business if sonething happened
to her husband. And then as things progressed and it got
nore technical, they conbined the |icenses.

But now because of the possibilities of
shortages of enployees, believe it or not, they're
starting to revisit this question of should there be
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separate |icenses. So, you may see that.

WIIl it change the entry law? It may, it may.
There are sone | arge states that do have those | aws and
|' ve watched them go through that.

To the conpetition and the regulation, that is
our whole prem se. You know, the original FTC rule,
whi ch was set up to increase conpetition, which it did by
maki ng prices available to everyone, and it was set up to
protect the consuner with disclosures and things, and
it's done a fine job doing that.

Qur contention is the marketpl ace has changed
and there's new people that are into it, and to do the
sane things, they should all be included underneath this
rule now. | nean, we're |like any profession. W don't
want any nore regulation either. But we realize that
what is there is good and it's served its purpose and
it's doing what it does. However, now, there are these
ot her areas -- and there's nothing wong with that.
Conpetition is a great thing.

In response to Betty's thing, our response was
to Internet, Betty, not to the 14 -- we realize that
there are states that do have regul ati ons agai nst that,
but on the Internet there are none. But our contention
is that there are these new people involved in it and
that's great. But because of that, the regulations that

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

506
wer e good enough in 1984 to protect the consuners and
i ncrease conpetition were good then, they' re good today,
and they need to be addressed that way.

MS. OHLHAUSEN: Thank you. Betty?

M5. BROWN: A couple things. Qur show oom nust
be a little bigger than yours, Robert. W offer three
ki nds of caskets. W have fiberglass, too.

MR. VANDENBERGH: We don't show fi bergl ass.

MS. BROWN:. But then, also, for protecting the
public, | think it's very inportant that I|nternet web
sites distinguish the difference between a casket
retailer and a nortician. | don't think that the
nortician always gives the best price, and if a famly
thinks that they' re going to go shopping online and they
can see a casket store, not knowing that it's actually a
funeral director, then he m ght stop | ooking. Were if
he's seen on a web site that indeed it was a nortician or
an i ndependent casket store, then he would be able to
have the opportunity to continue shopping or not.

Addr essi ng com ng underneath the Funeral Rule,
we don't disagree if that was a problem But in the |ast
six years, retailers have never had any class action
suits, we haven't ever gotten any bad publicity or been
dragged through the nud. W' ve been very good about
putting the people's product in their hand after they've
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purchased it.

And concerning pre-need, in the State of Ohio,
|"mrequired to trust 100 percent of the funds, just |ike
a funeral director. The Chio Enbal mers and State Funeral
Directors Board nade that a ruling and, fine, we don't
have a problem dealing with that. | don't think the
retailers need to go underneath the FTC rule as nuch as
per haps state rulings for pre-need.

MS. OHLHAUSEN: Right now, | wanted to turn to
sone of the questions that | got fromthe audi ence. One
says, M. Vandenbergh says traditional consumer
protection renedi es are not always applicable in casket
sal es, and they wanted to know why not? Like, for
exanple, the FTC Act certainly would apply to interstate
casket sales. So, what is the difference with casket
sal es that they wouldn't fall under just the general
anti-fraud stuff?

MR. VANDENBERGH: The difference that | see in
this is the act that is connected with that product,
which is truly a unique one. And until you' ve sat at a

t abl e maki ng arrangenents for the famly, you don't know

what that is. It is not sonething that you can say, next
Tuesday, we can have this available for you. It's -- we
want this available today. |It's a unique situation. |

nmean, every day we deal with people who are enotionally
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di straught and they are in a different frame of mnd, and
we realize that and we have to work with that.
So, we have to know that this is a unique
situation and we have to be able to and willing to do

everything to help themthrough this situation. So, it's

not |like we can say, okay, this will be avail abl e maybe
or this is on sale or this isn't on sale. 1It's not
handl ed that way. | don't think it ever will be able to

be handl ed that way. Many people today are | ooking at
pre-need as a solution to many things. | mean, people
are told over and over again, deal with this before you
have to deal with it, and we're seeing nore of that. So,
t hat changes this dynam cs, also. People come in and
they are in a shopping node.

| mean, for our firmtoday, we see people
shopping funerals every day. | had a gentleman conme in
the other day that had eight general price |lists when he
cane into our building, which was great, you know. And
he cane and he had all the information and he knew what
he want ed, and he was shoppi ng funeral hones.

It's different. It is different. And there
wasn't this inmpending need. He had been told his wife
was going to die and he needed to do this.

So, sone of those traditional rules, those
t hings of dealing with the consuner and satisfaction
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change and we have to be ready and able to neet that
need. Sonetinmes it does cause problens, it does cause
problens for us to say, oh, yeah, you want this pink
casket, but you want a white interior init, and it's
Sunday afternoon and you want Momin state toni ght, can |
do that for you. | don't knowif | can or not. It's
very inmportant to ne. And so, it's a unique sale, but
it's -- you've got to viewit in the whole concept of
what it is that's going on in conjunction with the sale
of that product.

MS. OHLHAUSEN: So, it sounds |like you have now
nore consunmers who are shopping ahead. Do you think that
that is because of Internet sales or because of the FTC s
Funeral Rule or just consunmer awareness in general
gr owi ng?

MR. VANDENBERGH: | think a lot of it is
consumer know edge in general, plus the information is
put out. | nean, people hear it over and over agai n.
AARP tells people, shop funerals. Don't necessarily pay
them shop them You hear this over and over again. And
the FTC rule has done that. It has encouraged people to
-- because they know they can come and ask for these
documents and get them They're supposed to get them
And it has encouraged that. People knowthat it is a big
purchase. But there's a |lot of other things involved. |
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mean, it's not unusual -- and |I'm sure Mark coul d say
this, too, for famly to come in and virtually interview
me or ny staff to see if I'"mconfortable with you, you
know, are you the person that | want to entrust this to.

Is that different? It sure is. Back when I
first started, a funeral was kind of a cookie cutter type
thing. | nmean, it was this way, this way, this way, and
this is what people got. Today, that's not. You know,

t he consuner has been enpowered to ook at things and to
deci de whether the dollar that they are spending is the
way they wish to spend it. It is not unusual today at
all to see that.

MS. OHLHAUSEN:. Thank you. Mark, did you want
to add sonet hi ng?

MR. KRAUSE: Boy, | just have to concur with
Bob. The consunmer is very savvy. Last week, as |I'm
literally reading testinony, we had a consumer come in
with an Internet casket sale, an Internet vault proposal,
prices from another funeral home, and sat down and said,
now, this is what | can get other places, what will you
do for ne. And so, as a business person, | made the
busi ness decision to match those prices and give him
conpar abl e product.

| think I"mcertainly entitled to do that.

It's a business decision at that point and that time, and
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this happens very, very often. The consuner is comng in

| ooki ng and they're nuch nore savvy than they were even

five years ago. | don't see the trend going in the other
direction, | see it continuing. The consunmer is going to
shop and conpare. In this business, we need to adjust to

that if we want to stay in business.

MS. OHLHAUSEN: Well, it sounds |ike the market
is changing and its in flux and with Clark's able actions
down in Okl ahoma perhaps another state lawwill fall. 1
know that there have been several other states where
courts have struck down simlar restrictions. | wanted
to ask David if he has a prediction of where the market
is going and what sonme of these forces will ultimately do
to the market.

MR. HARRI NGTON: Well, years and years and

years ago, | told nmy nother about how excited I was about
Amazon and she told nme, well, why don't -- and this was
early on in Amazon, and she told me, well, why don't you

put $1,000 into it. And so, | told her about the
efficient market hypothesis in econom cs and gave her a
little lecture on it. And for years thereafter, she told
me, but | ook at Ammzon's price, it went up and up and up.
So, the bubble bursting in the tech stocks was good for
my relationship with my nother.

But now what |'m saying there is in ternms of
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prediction, it's hard to make a prediction as to where
t hese markets may go. | think that what we want to do is
allow themto go wherever they will go with no
i npedi nents, only regulations that can be really
rationalized as being in consunmers' interests. And so,
for instance, the fact that Internet conpanies or casket
conpani es right now make up a very small proportion of
the market, it sounds already |like other firms are
reacting to their existence by, for instance, novenent
away from sel ection roons and naybe recognition that you
have to have greater variety and so forth.

And so, | think that what we want to do is just
basically think about what regul ati ons nay i npede the
growth and where it would go in the nost efficient and

beneficial way to consuners.

MS. OHLHAUSEN: | wanted to ask you a follow up
to that. Steve presented a very interesting nodel in
Maryl and where it's a registration kind of nodel. Is

that the kind of regulation that you think would be best
for the market in the future rather than the |icensure
requi renments where you have to have a professiona
i cense?

MR. HARRI NGTON: That certainly nakes sense to
me for selling caskets. | nean, |1'd have to --

MS. OHLHAUSEN: | just nmean casket sales. |
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don't nean other services.

MR. HARRI NGTON:  Ri ght.

MS. OHLHAUSEN: Well, funeral goods, | should
say.

MR. HARRI NGTON: Right. That sounds reasonabl e
to ne.

MS. OHLHAUSEN:. Okay. | think I have tinme for
one nore audi ence question. Several people have
mentioned that they think the FTC s Funeral Rule should
be extended to sellers of funeral goods. Right now you
have to sell funeral goods and services to fall under the
rule, so that if you' re just a stand-al one casket seller,
you're not required to conply. Thi s question
asks, extending application of the FTC Funeral Rule to
all sellers of caskets and cremation services, et cetera,
what do you think the costs and benefits of that would
be? So, if anybody wants to weigh in on that?

MS. BROWN: Can | nention one thing?

MS. OHLHAUSEN: Sure, Betty.

MS. BROWN: This is the FTC book that is given
freely out, and on page 26 -- and | do think that the
Funeral Rule has benefitted shoppers a lot. But | don't
think that the Funeral Rule is being inplenented the way
that it was supposed to have been directed. It states,
nor eover, you cannot alter your price based upon the
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particul ar sel ections of each custoner. W don't believe
price matchi ng should be an issue. We think that if you
have a |license to be a funeral director, you shouldn't
use that unfairly to conpete. |If you have a price sheet
for a casket, | think that's what you' re supposed to sel
t hat casket for

So, | don't think the Funeral Rule is being
cl osely nonitored enough already. | don't think that the
casket retailers object to being placed on it, but |
don't think, first, there's been a need, and second, |
think the budget needs to be a whole | ot bigger than it
is to nmake sure that it's being followed for what it's
supposed to be.

MR. KRAUSE: Betty, | disagree with you on that
one. | don't think the rule does state that we can't go
above that price, but clearly the consunmer is benefitting
by conpetition. This is a free market situation and the
FTC rule is actually -- in the shopping situation has
actually caused the consuner to benefit.

MS. BROMN: But it would be a free trade if |
had a funeral director's license as well. But you're
having the last | ook at that sale because you're using
your |license to conpete against ne who doesn't have a
license. So, it can't be a free trade.

MR. KRAUSE: Betty, you can go to school and
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get a license.

MS. BROWN: Four years in Ohio, sure.

MR. KRAUSE: Yeah.

MS. OHLHAUSEN: Steve, did you have a coment?

MR. SKLAR: Yes. The expansion or extension of
the Funeral Rule, | think nost of our state regul ators
woul d say okay, but that's not really as hel pful as we
think state regulation is.

MS. OHLHAUSEN: Ri ght.

MR. SKLAR: The real-tinme assistance, the real-
time conplaint resolution, the other requirenents that go
way beyond the pricing and the integrity of advertising
that's in -- and the item zation. There are many, nany
nore provisions in conmpetent and conprehensive state
regul ation that really should be in place than just the
expansi on of the Funeral Rule.

Some information is better than no information,
we agree with that. But it's really no substitute for
conprehensi ve and neani ngful state regul ation.

If there isn't an expansion, | would suggest
that menorial retailers be involved with any recounting
of who's included. The cost of menorialization equals
and often exceeds that of a casket, and that is not
nmentioned in the FTC Funeral Rule today and | think
consunmers need that kind of protection and information as
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wel | .

Also, | would suggest if there is a nove to do
an expansion, that they nake it clear that Internet is or
is not included. Don't leave it up to interpretation.
And that if it is included, this will give a cue to
states under their opt-out provision in the Funeral Rule
to get into Internet, to get involved with nenorial sales
and to all death care burial goods or funeral goods
providers, for states to assune that regulatory function
as being suggested by the FTC s opt-out clause for
states, then we could get into a registration nodel for
death care burial goods or funeral goods providers and
make a neani ngful protection for consuners while al so
openi ng conpetition across the airwaves and for all other
types of retailers as well.

MS. OHLHAUSEN:. Thanks, Steve. Bob?

MR. VANDENBERGH: In regards to the rule, our
contention is in its semantics, that expansion is not
what we would like. W would |Iike strengthening of the
rule. We think the rule is a good rule and has done what
it wants to do, but it needs to be strengthened to
i nclude these other participants now in the narketpl ace.

We are very concerned because of this advent
and increasing of the pre-need market, that there is a
real problemwth this, and it has shown its face in many
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states across the country. W think that this is a
serious thing that needs to be regul ated and needs to be
controll ed.

The trusting regul ations right now vary. Mbst
states are 90 percent or higher. But there are still
sone that are 70 percent. There is one state in the
country that is 50 percent, and they're trying to change
that. But we've learned a lot with what's going on. W
|l earned a ot with what happened in Noble, CGeorgia. W
|l earned a ot with what has happened in different states
in this country. W are truly concerned that with the
different players and everyone that is nowin this
mar ket pl ace, that we need to find the ways of protecting
t hese consunmers at this difficult tinme and with pre-need.

When people conme to ne maki ng pre-arrangenents,
t hey' re biggest concern is that noney is going to be
there when they need it. |In our state, it's 100 percent.
So, it's going to be there. They want to know that if
t hey move from M chigan to Florida, they can take that
nmoney with them It is a very, very inportant thing
t oday, and nore and nore and nore people are doing this.
So, we think that rule should be strengthened to nmake
sure that the pre-need situations that can devel op are
cover ed.

MS. OHLHAUSEN: Thank you. Clark?
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MR, NEILY: Well, thanks. I think in closing |
want to sort of get out what | think is the underlying
issue with the idea of expanding or strengthening the
Funeral Rule, and that is the real need to tailor
regul ations to the actual situations that are presented.
| know we've heard this both in Tennessee and in Gkl ahoma
that, well, you know, it's not fair because casket
retailers aren't covered by the Funeral Rule.

I f you think about what the Funeral Rule really
requires, it's basically price disclosure, no bundling
and honest information about what's really required.
Wel |, casket retailers already disclose all their prices.
They won't make sales if they don't. You go onto any --
al nost any Internet casket site and the prices are right
t here, because how el se are they going to sell a casket?

In terms of bundling, it's just not sonething
t hat comes up because they don't do services. And then
as to honest disclosure of information, |'ve never heard
that that's been a problem | certainly am not aware of
any casket retailers that are telling people you do or
don't have to have a body enbal ned because they' re not
goi ng to make noney from doing that.

So, again, we've seen this in Cklahoma and |
think in Tennessee and | think also we've heard about it
here today, where you essentially get an argunent that
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there should be nmore regulation for regulation's sake,
and | think it's incredibly inportant to reject that.
That's a very anti-consunmer point of viewin nmy opinion.

VWhat's very inportant is to make sure that
what ever regul ation you' re applying to the industry is
one that is specifically tailored to take care of proven
abuses or proven problens, consumer protection problens
in that industry and not sinply inposing further
regul ati ons for the sake of inposing regul ations, because
we know t hat when that happens, there is very often a
special interest lurking somewhere behind that who
actually manages to benefit, and usually by exploiting
consunmers as they have in Cklahoma, as they have in
Tennessee and el sewhere. So, | think it's narrow
tailoring to protect consuners from proven problenms in
t he mar ket pl ace.

MS. OHLHAUSEN: Thank you, Clark. W have
about five mnutes |left and what | wanted to do was give

each panelist an opportunity just to briefly sumup. So,

we'll go around in the sanme order and, if you would, keep
your remarks about one mnute, if possible. W'Il|l start
wi t h Bob.

MR. VANDENBERGH: Thank you. To address what
Clark just said, we are not for increased regulation. W
are for protection. W, as | stated earlier, believe, in
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fact, that the original FTC rule was set for that. |
mean, it came out of a m nuscul e ambunt of conpl aints.

It served its purpose, and the nmarketplace has changed
and it needs to include these folks that are now doi ng
this.

There is nore involved with that. That rule,
even though it addresses these things, means far nore
than that to the consunmer. There is a feeling of that
there is protection there for a lot of things, and it
needs to be that, all of these people, so that they know
whoever they' re buying their merchandise fromor their
services from that they are protected in sonme fashion.

It truly is, in dealing with people for the
years that |'ve dealt with them | know that this is what
they want. They want to know that they are protected,
that their funds are secure, that they are getting what
they are being told that they are getting. And it is
i nportant. There have been problens. W have third
party sellers in our area and there have been | awsuits.
There's a huge |lawsuit that | know one was involved with.
So, there have been problenms, and so, that's sonething
you cannot deny or | ook the other way at.

But we are | ooking for a leveling of the
playing field, so to speak, for lack of a better word.
But | think it's really truly nore than that. Thank you.
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MS. OHLHAUSEN: Thank you. Mark?

MR. KRAUSE: Just to reiterate a couple of
poi nts again. Absolutely you don't need a funeral
director's license to sell a casket. Internet sales
shoul d be all owed, absolutely. The consuner needs to be
educated. They need to figure out their funeral before
that awful day so that they can nake w se deci sions
wi t hout an enoti onal conponent there.

| think the FTC does a good job. Does the rule
need to be expanded? Absolutely not. There isn't any
justification for it. Where are the conplaints?

One thing I would ask, you know, and one of the
things that is inmportant is that when consuners are
conparing, that they realize that |I'm going online, they
say | can get this casket and it's so nmuch cheaper, nmake
sure it's apples to apples.

On the National Casket Retailers web site, the
very first thing, they have a $5,000 reward being offered
by the National Casket Retail ers Association for
information | eading to the conviction of a menber of the
funeral industry, including trade associations, for the
violation of the anti-trust law. Very interesting. |
could just see on the I CFA web site our very first thing
we put, if you find a casket retailer that is
m srepresenting their oak casket, which is an inferior
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product, possibly, or |esser product, and say, well we
can give it to you for this price, we'll reward you
$5,000. That doesn't do our industry well.

We need to be infornmed, we need to be upfront,
and | think the FTC does a good job at doing that
al ready. Thank you.

MS. OHLHAUSEN: Thank you, Mark. Clark?

MR. NEILY: Well, | think the last thing I
woul d want to leave with today is that -- the Internet
obvi ously has been wonderful -- the advent of the
| nternet has just been wonderful for consuners. It is a

trenmendously conplex system and one that | think we all
ought to bring a nmeasure of humlity when we try to
figure out howto regulate this thing that is so new.
It's not clear what the costs and benefits of the
Internet are going to be, and it's specifically not clear
what they might be in the sale of funeral merchandi se.

| think it's very inportant to approach the
regul ati on of a new systemlike this with a real sense of
hum ity and not nmke predeterm ned assunpti ons about
what consunmers can and can't do until there are
document ed probl ens.

| mean, what we've heard here today, for
exanmple, is that the market has changed and you see a
much nore proactive consumer who goes out and does
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research. | suspect that's especially true of consuners
who go on to the Internet to shop for their funera
mer chandi se products.

And so, | think that, again, we should avoid
appl ying an outdated node or a nodel of consunmer behavi or
to a systemthat is so clearly new and that so clearly
brings in a different kind of consunmer who brings a
different set of tools to that transaction.

MS. OHLHAUSEN: Thank you. David?

MR. HARRI NGTON: | guess what 1'd like to | eave
you with is that basically what little evidence we have
about the effects of state funeral regulations is that
they're costly. The benefits associated with state
funeral regulations tend to be ephenmeral and difficult to
measure. So, |'m convinced that we've got too much state
regul ation, not too little, and I think where the FTC
could be helpful is in trying to encourage a nore -- or
to lessen the barriers to Internet sale of caskets. That
woul d be one way of starting the process of reducing the
amount of regul ati on.

Now, on sone of the other panels, people asked,
well, what's the one thing the FTC coul d do, and the
| awyers tend to recomrend bring a |awsuit. The academ cs
all recomend do nore studies. And since |'m an
academc, I'mgoing to say nore studies. It is really
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amazing how little we know about funeral markets, and in
particular, how little we know about the effect of state
funeral regul ations.

So, | think if the FTC was going to do one
thing, it would be to start | ooking at sone of these
state regul ati ons and what inpact they have on different
i ndustries.

MS. OHLHAUSEN: Thank you, David. Steve?

MR. SKLAR: Yeah, | would like to disagree that
there's too nmuch regulation. | think there may be too
much restrictive, unnecessary |egislation, but not too
much meani ngful, helpful, protective state regulation
around the country.

Let's understand when we're in a position, as
regul ators, as to gauge how vendors treat consumers and
where the problens cone up. W have a pretty good
i ndi cati on of how the market's going. W get hundreds
and hundreds and hundreds of inquiries a year, mybe 30
percent of those are conplaints, others are assistance
requests. But we're able to see how people really need
informati on and assi stance and objectivity and gui dance
in there very difficult purchases at different tinmes.
And we're not just dealing with people on the Internet.
They are sophisticated people, let's admt it. People
who are dealing over the Internet are sophisticated
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peopl e.

What we see are the ones who are maybe not so
sophisticated. W' re seeing the elderly, we're seeing
the infirm we're seeing the uneducated, we're seeing the
Al zheimer's, we're seeing the distraught. These are not
sophi sticated consuners. |If we want themto get on the
I nternet, you know, and we wait for generational changes
for people who are used to this medi um who are now usi ng
it for this, too, that's one question. If we want to
accelerate this nmedium sales, that's another story.

We have to be in a protective node and we have
to realize that we're here to help those who need the
help. If they want to avail thenselves of the Internet,
they have to feel that the information they' re getting on
that other side is fair, it's accurate, it's not
deceptive and that they can go to the regulator and take
it and say, is this right. That's why we're in place.

The expansi on of the Funeral Rule to include
I nternet or not to include it would be helpful to us as
regul ators, where to take off on our own distinct
responsibilities. Please, FTC, act faster on whatever
action you contenplate in this matter, faster than the
one you've done on the expansion question.

MS. OHLHAUSEN: Thank you, Steve. Betty?

MS. BROWN:. Hi. Thank you for allow ng us here
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again. Mentioning the reward that we offer on the NCRA
site, it is because we have had a | ong rough road even to
get in this market. There have been a | ot of coll usions,
there have been a lot of restrictions and things thrown
up in our face, even for different associations to say,
you know, watch what you're tal king about in chat roons.
So, you know that it does go on on how to stop our
success.

Let me nention, too, overall the Internet,
along with the inplenentation of the Funeral Rule,
assisted greatly in allowi ng prices to cone down on
funeral costs. Now, however, with firms trying to
nmonopol i ze the field and funeral director associations
becom ng teachers of how to sl ander casket store
retailers, these new channels for the public to have a
resource for bargains and many ot her choices are drying
up.

There are a handful of manufacturers, casket
manuf acturers, left to resolve the |arge corporations
buyi ng out sonme of the smaller firns. This also holds
true for vault conpanies. But yet, across the board, al
the maj or dom nant vault conpani es and casket
manuf acturers refuse to sell directly to casket
retailers. Howis this possible that these firms are
allowed to elimnate the casket store trade and have only
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i censed funeral directors without it all being a
col | aboration to do so?

Wt hout the know edge that this happens, others
don't think nuch if one firmsells to another. Now,
however, the FTC and others should be very concerned
about the players in this marketplace, the sales or
purchases of death care industries to another firm As
the sole dealer of these death care products, the funeral
directors for dom nant brands have narket power to
boycott and restrict what other players.

Sone Anericans may get out of this world
wi t hout ever operating a conputer, flying in an airplane
or even nmaking a tel ephone call, yet the abuse was there
in those industries enough to warrant action by the
governnment. Not many ever die and have final services
without a call to a funeral director and those purchases
associated with death. If indeed 99.9 percent would cal
upon a funeral director for services and 70 to 85 percent
or nore are sales to the dom nant funeral good providers
in today's market, this is and has becone a nonopoly.

One | ast short thing.

MS. OHLHAUSEN:. Actually, Betty, we have to

finish.

o

BROWN:  Ckay.

o

OHLHAUSEN: We have anot her panel. | want
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to thank all the panelists very nuch for com ng. |
appreciate all of your input. It was very, very hel pful
to us. Thank you again. | just wanted to |let the
audi ence know we're going to have a short break and we'l|l
reconvene at 3:00 when we have the panel for online |egal
services. Thank you.

(Wher eupon, at 2:52 p.m, the third session was

concl uded.)
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FOURTH SESSI ON -- ONLI NE LEGAL SERVI CES

MR. CRUZ: Good afternoon, everyone, and
wel cone. Thank you for being here for this session of
the FTC s ongoi ng public workshop into possible efforts
to restrict conpetition over the Internet. This is going
to be a fascinating panel. W're fortunate to have a
very distingui shed panel discussing online |egal
servi ces.

|'"m Ted Cruz, Director of the O fice of Policy
Pl anning at the FTC. This panel is going to be npderated
by two attorneys in the Ofice of Policy Planning,
Asheesh Agarwal and Mark Nance. And wi th nothing
further, let's get the panel started.

MR. NANCE: Good afternoon, ny nane is Mark
Nance and on behal f of ny co-noderator, Asheesh Agarwal,
wel cone to the online | egal services panel

|'"d like to lay out a few ground rul es before
we get started. Each panelist will receive three to five
m nutes for their initial remarks. W have a tinmekeeper
seated in the first row who will display a one m nute and
then a stop sign at the conclusion of the five-m nute
period. 1'd ask for your consideration for other
panelists if you would pl ease keep your remarks within
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the five-m nute period.

We will proceed in al phabetical order, and
foll owing the conclusion of the prepared remarks, we w ||
have a question and answer period. Audience nenmbers will
be permtted to submt questions on the cards which are
outside the door, and we should have an assi stant
avai l abl e shortly to pick those up when you have the
guestions prepared.

Wt hout further ado, 1'd like to thank the

panelists and begin the prepared coments with M.

Carl ton.

MR. CARLTON: Thank you very much. 1It's great
to be here. | appreciate the invitation. |I'mA. P.
Carlton. |I'ma partner in Kilpatrick Stockton, a 520-
| awyer international law firm |I'mlocated in the

Ral ei gh, North Carolina office, and one of ny partners is
the chair of the state bar's panel addressing our real
estate practice. | practice in the area and represent
clients before the state bar with respect to unauthori zed
practice of law, and I am President of the Anmerican Bar
Associ ation and | am here speaking for the Anerican Bar
Associ ation. The Anmerican Bar Association has | ong been
an advocate for the pronmotion of conpetition in consuner
wel fare in the nation's econony. Today, the Internet
presents an exciting opportunity for creating new
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conpetition and distributing both physical and digital
products, and in providing services. At the sanme tine,
the Internet may pose a threat to the public interests in
ot her respects by underm ning sectors of the econony that
serve the public efficiently and responsibly.

As the world' s | argest professional bar
associ ation and the | argest professional nenmbership
associ ation, the Anerican Bar Association realizes that
there are substantial unmet |egal needs in | ow and
noderate i ncome househol ds. The ABA took steps to
address this problem by convening a 1993 conprehensive
| egal needs study. This study denonstrated that a | arge
percent age of the poor ignore and |live with their | egal
probl ens. Those of noderate incone too frequently try to
sol ve the problens thenmsel ves without a | awer and often
wi t hout the use of the justice system The study al so
denonstrated that people did not believe they had
adequat e access to sources of information about their
| egal probl ens.

Over the past few years, the Internet has made
a significant inmpact on the legal community. Many | aw
firms, including my own, have utilized technol ogy by
devel oping web sites or listing thenselves in online
directories. Both the web sites and the online
directories are perused routinely by people searching for
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| egal representation and information. In addition,
organi zations that provide |egal services such as Legal
Services Corporation, are online and provide increased
accessibility to those in under-served conmunities.

Of course, the Internet provides an
unparal | el ed opportunity for people to acquire
information in general and to | earn nore about | egal
issues in particular. It gives thema full range of
options to address these problens often in nore
af f or dabl e ways.

Peopl e can obtain fundamental information about
| egal issues in order to make thensel ves nore
know edgeabl e consunmers and to help them make deci si ons.
Peopl e can obtain specific information about | egal
procedures that need to be followed to acconplish a | egal
task. They can downl oad forms on donestic violence,
paternity suits and small claimcases and the |ike, and
even use docunent assenbly software that creates their
fornms after they answer sinple questions. Wen they need
fact-specific advice, people can e-nmail |awers or obtain
access to legal hotlines for their insight.

The delivery of |egal resources in an online
worl d represents a evol utionary change fromthe delivery
of legal resources in an offline world. Some people are
intimdated by |lawers and may be hesitant to engage in a
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face-to-face encounter with an attorney and, indeed,
research indicates that. And others who m ght have | egal
probl ems that they consider to be enbarrassing may prefer
to research their own | egal problens through the
anonymty of the Internet.

Whi l e we have not quantified the inpact of the
I nternet on the delivery of |egal services to those of
| ow and noderate i ncomes, anecdotal evidence suggests
that it is substantial. However, at the sanme tine we
open the door for ready and affordable access to |egal
services through technol ogy, we also create an
exponenti al expansion of the risk that consumers will be
m sl ed or be used by those who are not conpetent or
i censed to provide |egal services.

The Internet facilitates abuses through its
anonymty. Consider the exanple of Marcus Arnold, the
subj ect of New York Times Magazine article |ast year
called, “Faking It: The Internet Revolution Has Not hi ng
To Do Wth NASDAQ " Marcus started participating in the
| nt ernet know edge exchange service called Ask Me. This
is an online service where people would e-mail questions
to experts who would give their advice. Anong their
experts were Justin Anthony Wrick who stated that he was
“a law expert with two years of formal training in the
law.” | will help anyone | can. | have been involved in
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trials, legal studies and certain forns of jurisprudence.
M. Wrick answered over 100 | egal questions a day. But
unfortunately, for anyone who was m sled by his advice,
he was actually Marcus Arnold, a 15-year-old, whose
source of legal information was television shows.

This exanple illustrates a threshold problem
with the delivery of |egal services. What constitutes
| egal information as opposed to |l egal advice? 1Is the
distinction that |l egal information can be provi ded by
soneone who is not a |l awer whereas | egal advice requires
the skill and judgnment of sonmeone who is admtted to the
practice of | aw?

| have appointed an ABA Presidential Task Force
on the nodel definition of the practice of |law to provide
some direction on this issue. | did that because of the
four-way intersection we have found where there's a
collision of four issues: Milti-disciplinary practice;
mul ti-jurisdictional practice; confidentiality of client
information; and, yes, access to |legal services.

VWhen we have properly defined the practice of
law, we will be far better able to determ ne what the
unaut hori zed practice of lawis and thereby informthe
debate surrounding those four issues. This is
particularly inmportant with the delivery of | egal
services via the Internet because of the proliferation of

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

535
entities that provide people with | egal assistance
onl i ne.

As a result of the ability to enhance necessary
access to legal services conmbined with risk of abuses,
our policies governing the Internet nmust be calculated to
stri ke a bal ance that pronotes the flow of |ega
commerce, yet protects the consunmer before he or she is
irrevocably harmed. Such a bal ance can be achi eved
t hrough the states' adoptions of the ABA's Mdel Rules of
Pr of essi onal Conduct.

The Model Rul es govern the practice of |aw.

The ABA promul gates the Model Rules which it then

encourages states to adopt. The use -- I'msorry, |'ve
run out of time. I'Il submt the rest of ny remarks to
you. | was not quite through.

MR. NANCE: Thank you, M. Carlton. M.
Granat ?

MR. GRANAT: M nane is Richard Granat and |I'm
President of a legal information conpany call ed
MyLawyer.com which provides |egal information and
document assenbly services over the Internet. | also
wear another hat. |'mactually co-chair of a unit called
t he El awyering Task Force of the Law Practi ce Managenent
Section of the ABA, which is a unit in the ABA that is
concerned with managenent in technol ogy. The purpose of
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that task force, it was set up actually several years ago
to help lawers figure out how to use technology to
connect with what we call the |atent market for |ega
servi ces.

The statenent that | prepared is already
online, so I"mgoing to use nmy three mnutes to
suppl enment the statenent that you can al so read
i ndependently. | want to make a couple of particul ar
comment s.

The first comment is, one of the projects of
our El awyering Task Force, which is now going through the
policy process of the ABA, is to develop a set of
st andards for best practices for legal information web
sites. By legal information web sites, we mean the whole
proliferation of legal information web sites, which are
not law firmweb sites, which are now providing | egal
information to the public. This, essentially, is, in
fact, an unregul ated area, and we felt, froma | awer
poi nt of view, that consumers need to be nore inforned
about the kind of information that they consune from
those web sites in ternms of jurisdiction, when the
i nformati on was devel oped, who devel oped it, and whet her
it was accurate. This is legal information, it's not
| egal advice.

So, our standards are essentially 10 best
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practices standards. They're not rules and regul ations.
They' re standards which apply to all kinds of [|egal
information web sites to try and increase the quality of
| egal information that the consumer actually experiences.
You can see a copy of those best practices standards on
this web site, Elawering.org, which is a resource for
| awyers which our task force has set up on this whol e set
of issues.

Now, ny views that I'm going to express in the
following are not the views of the ABA. They're really
my personal views and nmy personal opinions based upon a
series of experiences which go back to what | call 10
years in the trenches.

As the Internet was just taking off, | was in
charge of a project at the University of Maryland Law
School where we provided standardi zed forns to peopl e who
are filing famly matters in Maryland' s courts. And we
provi ded, through | aw students, |egal information and
actually |l egal advice. That project served 10, 000
people. W did an extensive study on the inpact of
whet her those pro se litigants were successful in filing
on their owmn. We then migrated that project to the web
with a grant froma foundati on and you can go to that web
site called the Peopl es-Law. com People's Law Library of
Maryl and. The forms were done with the cooperation of
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the Maryl and State Courts.

Since then, 20 other major court systens have
rel eased standardi zed fornms through their court systens
inthe famly |l aw area, because famly law filings
constitute 50 percent of all state court filings. So,
the states, because there's been such a radical increase
in pro se litigants, have seen fit to issue their own
| egal information web sites to support pro se litigants
because our research shows and our data shows that the
peopl e who are using these set of tools have basically
been priced out of the | egal market.

And we have extensive research which has been
ki nd of sidelined or buried, and a point that |I want to
make is that, as we make policy in this area, it should
be made based upon enpirical fact. W can assess to what
extent there really is harmif sonme of these other
strategies are inplemented or whether if it's harm maybe
the cost is worth the benefit. But we don't really have
enough data to really know what happens when we start
delivering |l egal services over the Internet by law firnms
and non-law firms. There are just no facts.

There's just a | ot of opinions there that we
need to have a boundary and say that, this is the
practice of law and only | awers can do this. W don't
have enough data in this country which denonstrates
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what's the alternative harm On the other hand, if we go
to other Western countries, where there is data which we
can look to in this country for entities |ike the
Citizens Advice Bureau in the UK, and for other kinds of
entities in both France and Germany, we find that there's
a whol e variety of other delivery systens which give
consunmer choice which results in different kinds of
results and often at |ess price.

| also want to stress, because | haven't seen
it in any of the literature in the U S., that the UK has
recently deregulated their I egal profession in a nunber
of ways. They're abolishing the prohibition on fee
splitting. They're going to permt |awers to be
enpl oyed by non-lawer entities, such as the equival ent
of our Wal*Mart as long as the integrity of the core
| egal services is really respected. And the reason for
that is to enable capital and nanagenent technol ogies to
be applied to the delivery of |egal services in ways that
solo firnms and small firns can't really do. And this is
a very dramatic departure from our approach to
regul ati on.

The theory behind this is that by conbining
t echnol ogy and people, we will come up with new delivery
systenms on the Internet which reduce the price of |egal
service to the consuners and give consuners nore | ega
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choice. | advise the FTC to take judicial notice of
what's going on in other countries in its deliberations
about regulations in the United States. Thank you.

MR. NANCE: Thank you, M. Granat. M.

Johnst on?

MR. JOHNSTON: My nanme is Janes Johnston and
|'"'ma sole practitioner in Washington, D.C. 1've also
witten on this issue and that's the basis for ny
comment s.

In my prepared testinony, | bring the netaphor
of the tailor. Before there was manufacturing, your
cl othes, your suits, your dress was made by a tail or.
You went to him everything was custom made. Well, |aw
is still being practiced that way. |If you want a wll,
if you want a contract, you have to go to a |awer and he
custom nakes the docunent for you.

So, when you | ook at the Internet and what it
can do, conmbined with technol ogy, what it can do is give
mass production to law. It can allow one |awer to serve
1, 000 people or 10,000 people or you can put together a
group of |lawyers doing smart docunments, they can serve
tens of thousands of people.

We know, for example, with the tax preparation
program such as TurboTax and Tax Cut, that's what those
conpani es have done for the accounting profession. You
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don't need to go to an accountant to have your taxes done
unl ess you want to, you can do it yourself and you have a
smart programto do that.

When | started | ooking at this, the question
that came to nme was, well, what is the practice of |aw?
| mean, if some smart guy can give you a smart docunent
that will be prepared by you, what is the practice of
law. And | went back to history.

Originally, the practice of |aw was appearance
in courts. The judge in the specific court regul ated who
coul d appear before him He, frankly, didn't care who
wote wills in the town because his only concern was who
appeared in court before him In the 19th century, bar
associ ations canme into being, and in the 20th century,

t he concept cane about of the unauthorized practice of

| aw, that preparing docunents, preparing |egal docunents
requi red soneone to be a |lawer and required you to
retain a lawer. But that was a very | ate devel opnent.

So, now we're |looking at, and |I'm focusing
particul arly on docunment preparation, is that the
practice of law or not? | don't think there's any
guestion that appearing in court and representing the
client as an advocate is the practice of |aw.

| think the other issue that one |ooks at and
that we're really facing is, the bar associations and
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state regulators who will say, you cannot do that online
because that is the practice of law. And what they could
define as the practice of lawis the giving of advice,
whet her you call it |egal advice or legal information, I
don't think it's too inportant. It's information the
consuner needs to nake decisions and preparing docunents
for the consuner.

| think that those aspects of what have
traditionally, at least in the past 70 years, been
consi dered the practice of |aw probably are not the
practice of |law and don't require a |lawer with one
proviso, and that is the confidential relationship that
exi sts between a |lawer and a client. So that | cone to
the view that if a person goes online, a web site goes
online, offers to prepare for you a | egal docunent mnuch
the same way as TurboTax will do your taxes, that as | ong
as that web site is not holding itself out as your |awer
and as | ong as you understand there is no confidenti al
rel ati onship between you and the propriety of that web
site, that that should not be the practice of |aw

On the way down here | passed a tailor on
Connecti cut Avenue. He's a customtailor. | don't know
i f anybody knows where he is, but Connecticut and L, and
he's got a little sign out that says 14 and an eighth
neck, 36 sleeve, happy hunting. He's still showing his
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busi ness in the nodern age. He will tailor-mke things
for you if you can't get them custom nade off the shelf,
if you can't get a mass producer shirt, he'll sell it to
you.

But | think in this day and age when we have a
technology that, at least, is offering the potential to
provi de mass production of |egal services, we ought to
all ow that. Thank you.

MR. NANCE: Thank you, M. Johnston. M.

Jones?

MR. JONES: Thank you. M nanme is CGeorge
Jones. I'ma practicing |awer at Sidley, Austin, Brown
& Wbod, a partner in that firm | also serve as

President of the D.C. Bar for this year. But | need to
say that the views | express are my own, | am not
speaki ng on behalf of the D.C. Bar or the Board of
Gover nors.

My interest in this area dates back many years
and |l ong before | becanme President of the Bar, and |
didn't forget everything |I thought |I knew when | became
President of the Bar. Today, with a conputer, a nodem a
touch tone phone line, and an Internet service provider,
a | awyer can provide services fromvirtually anywhere in
the world and certainly fromanywhere in the United
States to anywhere in the United States.
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| nternet technol ogy, as you' ve heard, offers
trenmendous opportunities to serve nore clients better.

In ny view, the rules of professional conduct should not
prohibit lawers from using innovative ways to neet the
needs of clients efficiently.

The ABA's consideration of multi-disciplinary
practice provides a very useful backdrop to this
di scussion, | think. A P. and | will disagree about the
merits of the MDP proposal, but it's certainly rel evant
here.

Twenty years ago, the ABA Kutak Commi ssion
proposed elimnating the restrictions in the rules on
sharing | egal fees with non-lawers and having non-| awer
partners. The Kutak Conm ssion appears to have
recogni zed that the anticonpetitive effects of the rules
could not be justified by the principal public policy
rationale offered in their defense, nanely that the rules
were necessary to preserve the ability of lawers to
exerci se i ndependent |egal judgnent. Nonetheless, the
ABA House of Del egates rejected that recommendati on.

The renewed debate about NMDP over the last four
years, | think, has underscored a fact that has
trenmendously significant inplications for the regulation
of the legal profession.Wth the exception of appearing
in nmost state and Federal courts, there is very little
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that |lawers do that only | awers do. Except by
expandi ng the | egal nmonopoly in a way that is both
politically and practically infeasible, there's really no
way to stop a client from seeking advice from anyone the
client believes has the expertise, experience and
j udgment to be hel pful.

| think the conpetition for talent between | aw
firms and non-law firms, not legal ethics rules, wll
determ ne where clients go for what we now regard as
| egal services in the future.

During the House of Del egates debate on the ABA
Comm ssion's initial MDP proposal, sonmeone quoted the
great Anerican phil osopher, G oucho Marx. \When he was
asked for his views on sex, Groucho thought a noment and
he said, | think it's here to stay. MP is also here to
stay. It may not be sanctioned as MDP, but the
conbi nati on of |egal and non-legal services to serve
clients is a fact today and it will continue in the
future.

Lawyers need to find ways to provide the
services that are inportant to our clients or we will be
wat chi ng our forner clients obtain those services from
others who will. The phrase survival of the fittest
expresses a truth, but it's not the strongest or the
smartest or the fastest who are nost likely to survive,
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but the nopbst adaptabl e.

Trying to stop MDPs or the many other new
vehicles for delivery of |egal services that technol ogy
makes possible is exactly the wong focus. The vast
maj ority of people in this country are not weal thy enough
to afford to hire awers and not nearly poor enough to
qualify for free legal services. So, they don't consult
| awyers at all. A.P. has sort of summari zed sonme of the
research on this issue and it is beyond dispute that
t renendous nunbers of people sinply don't consult |awers
at all.

One statistic that struck me was that 50
percent of the tine of Anmerican |awers is spent serving
the wealthiest 15 percent. That's a pretty remarkable
statistic. Pricing |legal services out of the reach of
the majority of Americans in the nane of professional
ethics is neither professional nor ethical, nor is it
particul arly professional or ethical to prevent |awers
fromconpeting to provide | egal services as efficiently
and effectively as possible.

| think the nost substantial inpedinent to
| awers fully exploiting the Internet to provide better
services to nore clients may arise fromuncertainty as to
the reach of state unauthorized practice rules and
statutes. The work of the ABA Comm ssion on nmulti-
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jurisdictional practice, MIP, is a very useful and
wel cone step forward out of the Bierbrower norass.

Remar kably, however, the MIP Comm ssion does
not appear to address any of the nmulti-jurisdictional
practice issues raised by the use of the Internet to
provi de services except to say a |lawers's presence in a
state may be systematic and continuous, even if the
| awyer is not physically present in the state. Although
it's not clear, the comments suggest that a | awer m ght
be held to have engaged in the practice of lawin a state
in violation of the proposed nodel rule 5.5(b)(1) or
ot her applicable state law even if the | awer never sets
foot in the state. It renmains to be seen whether any
jurisdiction is prepared to invoke the UPL rules to
sanction a | awer who never sets foot in the state.

MR. NANCE: Thank you M. Jones. M. Lamrert?

MR. LAMMERT: M nanme is Tom Lamert. |'m
CGeneral Counsel of a conpany in Pittsburgh, Pennsylvania
call ed National Real Estate Information Services. W
provi de settlenment services in 38 states, all 50 states
for appraisal, title in 38 states. |'malso a nenber of
a trade association called Title, Appraisal Vendor
Managenment Association. It's in that capacity that the
UPL issue, unauthorized practice of |aw issue, has becone
a front burner itemfor ne. | have spent the | ast year
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and a half on behalf of the association |ooking at UPL
provi sions affecting real estate settlenment services,
title insurance, closing services, disbursenent services,
and escrow services in a nunber of states where the
primary question seens to be, what is a | egal service?

It is, to ne, remarkable that the states define
| egal services in the real estate area in as many
different ways as they do. 1In some states, South
Carolina, for exanple, the practice of |aw includes
everything fromissuing title insurance to disbursing the
nmoney at closing. |In other states, OChio, for exanple,
document preparation is the issue. And it changes.

North Carolina is an exanple. The FTC has been invol ved
in appearing before an ad hoc commttee of the state bar
in North Carolina on the question of changes that have
recently been proposed to the state ethics opinions
covering what is or isn't the practice of |aw, and nost

i nportantly, from ny standpoint, whether a | awer is
required to be present throughout all of the rendering of
the settlenment services.

This is particularly inmportant as the Internet
is coming to real estate and real estate settl enment
services, in particular. Sonme of the GSEs, Fannie Mae,
are, at this time, beta testing systenms for delivery of
real estate services frombeginning to end, including
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recordi ng of docunents. The physical presence
requi renment that is under consideration in North
Carolina, would really render that a difficult
proposition, and indeed, requiring a | awer's
participation in w tnessing docunents, in disbursing
nmoni es, in abstracting, fromthe standpoint of ny
conpany, ny business and ny industry is quite a problem
| have a difficulty with what other |awers are
suggesting is the practice of |aw

| work every day with closers and abstracters
who are far nmore qualified than I am despite ny nearly 20
years of practicing law and ny three years of |aw schoo
to do those sanme tasks, and | think a nunber of the
panel i sts here have alluded to that, that there are
services that others are as capable of providing and as
qualified, if not nore qualified, to provide than
| awers. | think that the bar and the various states
that regulate the issue and certainly the FTC where the
issue is presented should consider whether the public is
better served, whether consuners are better served by
t hose services being provided froma nore general, a
br oader array of providers than just the | egal
pr of essi on. Thank you.

MR. NANCE: Thank you, M. Lamrert. Professor

Lanct ot ?
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PROF. LANCTOT: |I'm Cathy Lanctot. | teach
| egal ethics and constitutional law at Villanova
Uni versity in Pennsylvania, and although | ama | aw
professor, | will try to keep it brief.

' ve been doing, for many years, research and
writing in the area of |egal ethics and the Internet,
particul arly focusing on the question of how we define
attorney/client relationship in the context of the
I nternet, and nobst recently, |I've witten an article
about online docunment preparation and whet her or not that
i npl i cates unaut hori zed practi ce.

| wondered whether the FTC realized when this
panel was organi zed that we would be grappling this
afternoon with the central nystery of the | egal
prof ession, which is what is it that we do. W nust be
the only profession on the earth that cannot define what
we do for a living. |It's been a nystery as to why --
engi neers know what they do, doctors know what they do,
janitors know what they do, probably everyone in this
room except for the |awers, know what their profession
entails. But for some reason, we, as a profession, have
never been able to, or perhaps nore appropriately, have
not been willing to limt ourselves by defining the
practice of |aw.

VWhat | want to say in nmy opening remarks is to
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echo what a nunber of fol ks have said. |It's going to be
critical that we define it because defining the practice
of lawis going to drive the answers to a |ot of other
questions on the Internet. |[If an online exchange between
a layperson and a | awyer is the practice of |aw, that
means | awyers can do it and | aypeople can't do it. |If
it's practice of law, it may create an attorney/client
relationship that may require confidentiality, loyalty
and conflicts checks -- and possible |egal malpractice
down the line. |If it's not the practice of law, then
perhaps it stays unregul ated or perhaps it's regulated in
di fferent ways.

But we need to grapple with that question, and
it has never been an easy question to address because it
rai ses the twin concerns that | think have cut across al
t he panels on e-commerce and that is the concern with
consumer protection on the one hand and perhaps the
restraint of econom c conpetition on the other.

| cone at this a little bit differently from
t he panel because ny research has | ooked at what we have
said in the past about what is the practice of |aw,
because | don't think we wite on a blank slate. If |
were queen of the world and | got to say, fromthis day
forth, what is the practice of law, |I m ght have a
di fferent answer than what people have said for the | ast
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70 or 80 years, but I do think that we can't start from
scratch right now We need to know what the president
has said, what the bar opinions have said, what the
pr of essi on has sai d.

As best | can tell, when specific |egal advice
is given and professional judgnment is brought to bear on
a specific set of facts, that's going to be | egal advice,
that's going to be the practice of law. That's been a
determ ning factor with respect to determ ning the
character of exchanges on the radio, 900 tel ephone
nunbers, exchanges in sem nars, and even in sone of the
nore recent Internet bar opinions, that's been the key.
CGeneral legal information isn't practice of |aw.
Specific legal advice is the practice of |aw.

Wth respect to docunent preparation that's,

again, historically where that |ine has been drawn.

Again, |I'mnot saying what it should be if we decide to
rewite it, |I'msaying what it has been. Preparation of
docunments by | aypeople is okay. |If the |ayperson advises

what to put in what box or even which docunent to pick,
that historically has been treated as unauthorized
practice of law. Now, nmaybe we don't |ike that and we
want to change it. That's a little bit different from
saying that we're starting on a blank sl ate because |
t hi nk we are not.
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| agree conpletely with Richard G anat that we
need enpirical study. | think that we don't know ri ght
now what the inplications are of consumers receivVving
| egal advice online either fromlawers or non-|lawers.
| woul d guess that the clients of Marcus Arnold, who
haunts ny dreans as well, who gave advice, were not
particularly well served. What was terrifying to ne
about the Marcus Arnold story was that once it was
reveal ed that he was not a | awer, he got twi ce as nmany
requests for information. | tell ny students that just
as a sad comment, perhaps, on what fol ks think of
| awyers, but | wondered about what that actually neant
with respect to what consuners think they're getting
conpared with what | awers think they are giving. And
so, | think it's essential that we determ ne what it is
t hat consuners do receive either fromlawers practicing
online or fromthe proliferation of |lay services out
t here.

Two ot her quick points before the dreaded sign
goes up, and one is, there's a constitutional overlay
here that we don't always | ook at and that hasn't really
been addressed, but there is a First Amendment conponent
to the question of regulating people talking about the
law. And that |ine between advice and information is
al so going to have sonme inplications about what you can
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and can't regul ate. People have a First Amendnent right
to talk about the law. They may not have a First
Amendnment right to practice law. | don't think we
di sagree on that. But sonewhere lurking out there with
respect to regulation is the question of being able to
define a regulation narrowy enough to get at the
unaut hori zed practice but not get at protected speech.

There is the whol e debate in Texas over Quicken
Fam |y Lawyer that ultimtely was settled, but which was
addressed in a District Court Opinion. The District
Court in Texas did say that Texas could perm ssibly
preclude the sale of a CD-ROMin the state that purported
to be selling | egal docunments. |'mnot sure that that
was right under the First Anmendnent, but it does suggest
that the First Amendnent is sonething that floats out
here that we need to be aware of.

Finally, we do need to consider, and this is ny
| ast point, is it a good idea for consuners to be
rel egated to pro se representation. |s that our ultimte
goal is to have consuners represent thenselves? A |ot of
fol ks say that consuners should be enpowered to represent
t hensel ves and not have to rely on | awers, and maybe
that's true.

But there's a flip side to that, which is
whet her we are witing off an entire segment of the
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potential |egal market and saying, we don't want to serve
you, we can't serve you in a cost effective way, take
care of yourselves. | don't think we'd |ike the medical
prof ession doing that. [|'mnot so sure that's the answer
for the | egal profession either. Thank you.

MR. NANCE: Thank you, Professor. Professor
Pal omar ?

PROF. PALOMAR: |'m Joyce Pal omar and | was
invited to particularly address | egal services in real
estate transacti ons and whet her state unauthorized
practice of |aw regulations that define title
exam nation, drafting of deeds and nortgages and cl osi ng
of real estate transactions as the practice of |aw are
barriers to electronic comrerce.

In 1999, | conpleted a two-year enpirical study
and published it in the Connecticut Law Revi ew which |
brought three copies of if three people would like to
have it. | attenpted, in that study, to conpare nunbers
of problenms that honebuyers had with their real estate
transactions in states that require attorney invol venent
in residential real estate transactions, to the nunbers
of clains filed and probl ens experienced by honebuyers in
states where title insurance conpanies performthe title
exam nation, drafting of instruments and cl osing of
residential real estate transactions.
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In each particular problemarea that | studied,
| did find that consuners had fewer problens when they
had an attorney in the transaction. But what was
somewhat surprising is that the difference was not as
great as many in the bar had thought it would be. The
percent ages of clainms tended to be between 6 percent at
the greatest and only 1 percent on the | ower end greater
when title conpani es handl ed these matters w t hout
attorneys involved than when attorneys were invol ved.
The feeling that that gave ne is that while, again,
attorneys did do a better job for their clients, was the
di fference enough to mandate an attorney in every
transaction or was the difference small enough that
consunmers should be permtted to make that choice
t hensel ves.

| have sone charts fromthat study that | can
show later in the question period if someone asks ne to,
but what | wanted to then go on and address here is while
| do think that the study showed that consuners should
have the choice in terns of how they want to spend their
noney and whet her they want to spend extra tinme, if it
takes extra tine in their state to have an attorney
i nvol ved, | don't know that abolishing those regul ations
is going to give nuch assistance in terns of electronic
conmer ce, because when you take the attorney out of the
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process, each of the states that have done that have,
i nstead, adopted dozens nore regulations of the |lay
settl ement service providers.

For exanple, recently, Virginia and Washi ngton
State decided that they would permt lay closing of real
estate transactions or assistance with certain aspects,
but that new system required the adoption of numerous
regul ati ons providing for the educational requirenments of
the lay title examners and the |lay closers, providing
for testing requirenents, years of experience
requirenents. So, in terms of trying to reduce the
di fferences between the states in order to permt
national practices, | don't know that you gain anything.

As far as some particular figures, in Oklahom
and North Carolina where attorneys are nmandated to be in
the process, either in the closing or in the drafting or
in the title exam ning, there are 30 to 35 regul ati ons
about the title search and title insurance process. But
in the states of Montana, Nebraska, North Dakota, South
Dakota and Florida, where the attorney is not required to
be in the process, there are 187 different regul ations on
title searchers, title examners and title insurance
conpani es.

So, you still have a party that's going to

provi de these services over the Internet across the
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country that is still going to have to have a | oca
provider. You' ve just switched to a different |ocal
provider. You' re going to have to have a |ocal provider
to comply with these kinds of regulations. And to tell
you sonme of the types of regulations that exist, the
maj ority of states have a regulation requiring that title
insurers be nonoline insurers. A title insurer cannot
i ssue any other type of insurance, and conplinentary
regul ati ons prohi bit general casualty insurers and those
insurers that sell private nortgage insurance from
issuing title insurance.

There are al so regulations that prohibit
i ssuance of a title insurance policy unless an
exam nation of the particular title has been perforned.
There are also regulations that require that any conpany
issuing title insurance must own or operate their own
private title plant of records. Sone states only permt
certain state approved title insurance fornms to be
issued. Ohers regulate the rates that title insurers
can charge for the particular coverages. A few states
prohi bit issuance of title insurance unless an abstract
of the title has first been updated and surveyed by an
abstracter licensed in the state.

So, you have all of those kinds of regulations

to consider even if you decide that the attorney shoul d
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not be a barrier to interstate and el ectronic conmmerce.

MR. NANCE: Thank you.

MR. AGARWAL: Thanks, Professor. W' Il now
have questions from Mark, nyself and the audi ence, and |
m ght add, any question is open to any panelist. And if
you're not able to get our attention otherw se, just turn
your tent up and we'll call on you there.

The first question is, it seens |ike we don't
have a crystal clear idea as to what the practice of |aw
is. But given that, how possible is it to unbundl e | egal
services, such as real estate closings, from other types
of | egal advice?

MR. LAMMERT: | think in framng the question,
you asked the question, which is, is the practice of |aw
or legal services tied to advice or are they sonething
el se? | have been arguing that mnisterial functions,
notary functions, w tnessing of docunments, clerical
functions or accounting functions such as di shursing
funds do not involve rendering a professional opinion and
t herefore ought not come within the purview of
unaut hori zed practice of |aw provisions.

Prof essor Pal omar referenced a litany of
regul ati ons governing title insurance and asked if we've
got all these regulations, is it meaningful to talk about
a service that can be provided on the Internet? | would
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say, yes, it is, that you can unbundl e sone of those
services and be able to provide a service on the
Internet. The real estate settlenent function could be
provided on the Internet. The title insurance would have
to be provided separately or could be, in fact, provided
by the sanme conpany. It mght require a | oca
abstracter. | think that the trend in the industry would
be towards online availability of that information.

There are several conpanies out there now that are
bui | di ng that capability.

So, the question itself is, is the practice of
| aw nore than sonmething that involves a professional
j udgnment or advice? And, again, | would submt that it
does not.

MR. GRANAT: Several years ago, we had the
Attorney General of Maryland issue an opinion
interpreting the unauthorized practice statute in
Maryland in order to permt donestic violence advocates
who are not |lawers to help people in domestic violence
court. And the opinion was fairly w de-reaching in the
sense that it made a bright |ine between | egal
information and | egal advice, and | egal advice is
sonething that's applied to the specific facts of a case.
But a non-lawyer can provide sonmething called non-I| egal
informati on whether it's a person, a conpany or so forth.
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" mnot too sure that has wide currency. In
Texas, they cane at it the other way. They took a
statute which said that if you're software, if you're a
book or it's sonmething called |egal information, it's not
t he unaut hori zed practice of |aw.

On our sites, we have a software only set of
tools which are basically expert systens which very
personal i ze the output of the docunent. | don't |ose a
| ot of sleep about whether that's going to be
unaut hori zed practice of law. Maybe | should, but |
don't because | think it's well-protected and it's in
that area of legal information that's protected by the
First Amendnent. There's no person that's invol ved.
There's no personal relationship where sonebody's
delivering what could be called the application of lawto
a specific set of facts, which | think is a core neaning
of what we really nean by |egal advice and professional
j udgnent .

MR, JOHNSTON: Well, it seenms to ne that one of
the things you should look at is, what is the concern
here. There is, in trying to |license |lawers, in the
sense that there's a consunmer protection notion, and that
is, this person has an expertise, he should be trusted to
gi ve you good, sound | egal advice.

There's a separate notion as to whether the
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person can be trusted in terns of honesty. |If you give
hi m noney, will he handle it well? If you trust himwth
your confidences, will he handle those well? | think --

at |l east ny sense is, that the consuner protection aspect
is sonething that doesn't really require -- is sonething
that could well be regul ated by people other than bar
associ ati ons and people other than the state court
judicial system

If 1'"'ma bad | awer and | give bad advice, your
only recourse against nme is to either file a claim
agai nst ny mal practice carrier or go to the bar
associ ation and make a claimagainst ne. It mght be a
better protection for the consumer if, somehow or other,
| were in a free marketplace and people could judge ne
versus this other |awer around here and you could see
our wares openly and make the standard deci sion.

MR. AGARWAL: A . P., you're welcone to comrent.
We have a question fromthe audi ence addressed
specifically towards you, which is, “please ask the ABA
President to clarify the ABA' s position on nmulti-

di sciplinary practice.”

MR. CARLTON: Thank you. George presuned to
assume that we m ght disagree and | don't think we really
do. It bears noting that the D.C. Bar has different
rules than the rest of us with respect to fee splitting

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

563
and they basically are the test tube on that. | think
that in terms of the consunmer protection aspects of it,
it would be good to |ook at that.

The ABA's position on nulti-disciplinary
practice is an evolving position. The position we took
in 2000 was that we recogni ze strategi c conbinations, but
we felt that the | awers needed to be in control of the
enterprise. That states it, | think, a little bit
better. But beyond that, | think there was a feeling
that we needed to mmi ntain our professional independence
and subsequent events have proved us to be a little bit
presci ent about that, that we could distinguish ourselves
on that basis.

| think, and we recogni ze that there are 42
states continuing to study the subject and that it could
wel | be addressed again. | think we got the easy
guestions answered the first time around, and the
guestion -- and | say this on the stunp all the tine,
that the question of the Main Street |awer, the
chiropractor and the undertaker is still out there and
it's still there to be addressed, and | think sooner or
| ater, the state bars are going to be com ng back to us
and asking us to address that.

We know we shoul dn't conbi ne | egal and

accounting. We know we don't combine audit and
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consulting. The easy part's been done. So now we've got
the hard questions comng at us and I think we'll be
addressi ng those. Thank you.

MR. AGARWAL: Professor Lanctot had a coment.

PROF. LANCTOT: Well, | actually wanted to pick
up on a point that both Richard and Jim nade and | don't
want Richard to | ose sleep, but | want to just raise this
gquestion, which is the fact of the matter is that in
Texas, they had to anend their statute. What | think is
troubling is that under the Texas Unauthorized Practice
Statute, the sale of a CD-ROMin Texas that permtted
consuners to prepare wills that was sold by Quicken
Fam |y Lawyer, that was held to be unauthorized practice
of law. That was reversed because the State Legislature,
under fairly intense | obbying pressure, altered the
statute.

What that suggests to ne is, and | don't think
Texas' statute was particularly unique, and so, that if
you had aggressive enforcenent in other states, other
states could go after a service such as yours or Quicken
Fam |y Lawyer using unauthorized practice.

Now, |'m not saying whether that's good or bad.
| suspect Richard thinks that would be bad and | probably
woul d agree with you. But what | am suggesting is that
if we're looking for barriers to e-comerce, it's the
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current status of the way those laws are witten

Just to pick up for one brief second on Jinis
poi nt about consuner protection and consuners deci di ng
who's a better lawyer. In sonme ways, it's fundanentally
i nconsistent with the concept of professional |icensing,
isn't it, that we have people go to | aw school for three
years, take the bar exam and receive a license fromthe
state to practice |aw, which presumably gives them those
peopl e who have that |icense, a nonopoly to perform
certain services that they are said to be qualified to
perform

If we say that everyone can performthose
services and the market will sort out who's doing a good
job and a bad job, it seens inconsistent with the whole
concept of professional |icensing. Now, again, that may
be an idea whose tinme has cone and gone as well, but it
strikes ne that that's pretty far down the road from
where we are, or am |l m shearing you?

MR. JOHNSTON: | think only in terns of
unaut hori zed practice of law. In other words, if you say
that only lawers can manufacture cars and manufacturi ng
cars is the practice of law, then, you know, you sweep
car manufacturing under professional |licensing. M point
was that sonme of these things, docunment preparation,
became the practice of law in the 1920s, 1930s, | agree
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with you, and has prevailed as sort of a notion, but
since the Internet has cone along, we really should
reexam ne whether we want to |l et that happen.

MR. NANCE: There seens to be a bit of
difficulty defining exactly what the practice of lawis.
Maybe anot her question is, what market is to be served by
what ever constitutes this online practice of |aw?

We heard referred to a | atent market for |egal
services. W also heard about certain under-served
conmmunities. Exactly what market is inpacted nost by
online provision of |egal services or what market
segnment ?

MR. JONES: | think the market that is inpacted
nost is the market that's not being served now by any
| awyers, people who are m ddle incone, people who nake
too nmuch to qualify for legal aid, but who can't afford
to eat and pay for a |lawer. And there have been
repeated studi es that show that nopbst people, when they
are confronting a serious |egal problem nost niddle
i ncome people do nmany things other than consult a | awer.
Sonetines they ask a friend, sonmetines they go online,
sonetinmes they try and do the research thensel ves.

But | think the nmarket is -- the people who are
not in the top 20 percent of the income earners in this
country, | think the demand for services |ike Quicken,
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the demand for what's call ed unbundl ed | egal services,
where an individual goes to a |l awer and says, |ook, |'ve
done the drafting and I just want you to do this one
thing for me, I want you to look at it and see if | can
fileit, or 1"ve worked out the deal with ny husband, the
divorce is done, | just need to make sure that this
agreenent conplies with whatever the appropriate
requi renents are. The demand for those kind of services,
| think, underscores a trenmendous unnmet need for -- |
don't know whether you'd call it |legal services or
sonething el se. But there are a nunber of people who
coul d be hel ped by experience and expertise in matters
dealing with the law who can't afford to buy it given the
state of things. | think the Internet and online
services have the potential to provide that gui dance,
t hose services at a cost that people can afford.

The state-by-state regulation of the practice
of law inhibits that because once you call it the
practice of law, you can't provide the service in 50
states at the same tinme. You can't, because if you are,
you have to be licensed in all 50 states and not too nmany
of us are licensed. | think that's why the system of
regul ati on that we have inpedes the offering of online
servi ces.

MR. CARLTON: 1'd like to agree with George on
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everything he said. First of all, there's twice as nmany
| awyers in America today as there were in 1975, and the
conundrum we have is that we have an over-capacity in the
| egal profession and we have an under-serviced public. |
often ask lawers |I talk to if they can afford thensel ves
and nost often the answer is no.

So, | think he's right and | think he used the
ri ght words. Sonmetinmes the regulations inhibit the
delivery. And to us, that's an access issue in the ABA
That's kind of the way we | ook at it, and that's one of
the reasons we've got the nodel definition task force,
and | would invite everybody to send their coments to
our task force.

But that brings forth the fact that consuner
protection is nmore than just a notion. There needs to be
consumer protection. And if you're mass producing | egal
services, you know, the other word that goes with mass,
inmy mnd, is tort. So, you ve got a problemthere and
you've got the justification, if you will, for some sort
of regulatory schene. So, how you bal ance that really
becomes the question, | think. And that's what we're
constantly striving to address in the ABA.

PROF. LANCTOT: Just to take a step back with
respect to the market. | agree conpletely that it's the

m ddl e inconme. | think what's noteworthy, with respect
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to the Internet, is that I'mnot sure that seven years
ago we woul d have anticipated the penetration of the
Internet into mddle income honmes. Just generally when
it first came out and it seened like a nice toy and even
when it penetrated into upper incone, | never thought ny
parents would be on the Internet. | think nost folks
have seen the Internet take off in ways that only a few
peopl e were visionary enough to see, and | don't think we
know now what it will look Iike five years from now
because the changes have been so enornous.

| make that point because it's hard to predict
in this area because the changes are so rapid, and |I have
been | ooking at this area for a while and | find it hard
to keep up. But because the other side of that is
despite the nunber of people who flocked on to the
Internet, | don't think that anyone, either |awer or
non-|l awyer, has yet found the effective way to harness
that application to deliver legal services. | think
people are trying. | think what Richard is doing and
ot hers are doing are good nodels. But no one has yet
found the Amazon.com or sone ot her nodel, either lay or
| awyer, that is going to provide the direct access, and |
honestly don't think the issue has yet percolated to nost
states and nost bars -- the issue's below the service --
but we have yet to see the possibility of receiving |egal
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services on the Internet really penetrate the public's
m nd.

MR. GRANAT: \When you think about | egal
probl ens, particularly as it applies to the m ddle class,
there's a certain conponent of |egal problens which I
would call digital, digital in the sense that, if you put
the right information in the right box, you can get a
l egal result, like a sinple name change, a step-parent
adoption, a non-fault divorce, maybe even a Chapter 7
bankruptcy. That conponent of |aw has becone nore
adm ni strative rather than adjudicative.

So, if you help an individual put the right
information in the right place, you can get a | egal
result, and they can get a legal result at much | ess cost
than if a person went to a lawer. Yet, there's still a
need for |egal advice to guide that person through that
process and we see the need for a relaxation which
permts this concept of what we call unbundl ed | egal
servi ces.

So, I"'minterested in putting the lawer in a
new relationship to clients facilitated by the
technology. |1'mnot taking the |lawer out of the
process, but making it possible for the | awer to be
conpetitive and make a contribution to the resol ution of
| egal problens that's appropriate to the price.
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Thi s concept of unbundled | egal services that
we' ve been tal king about actually has been the subject of
a conference that the ABA sponsored in Baltinore, and
there's a web site that you can go to called
unbundl edl aw. org, which explores these issues about how a
person could get sonme | egal advice and then get sone
digital docunents and the result of that is to reduce the
price of |legal services and, therefore, opening up access
and openi ng up consuner choice, which | think is the
ot her issue that we're really concerned with here.

MR. JONES: | think that the exanple nmakes the
point. |If a lawer is necessary to help the consuner
figure out what information to put in the box or which
formto use, and he could sit in Baltinore and offer that
service to the entire country and do it very efficiently
and serve 1,000 people or some number in a day, that
woul d, | think, make that service available on a nuch
wi der basis and at nmuch | ower cost than it is today if
the individuals have to go to single | awers in each
jurisdiction.

But if you call it the practice of |law, then
the individual can't sit in Baltinore, licensed in
Maryl and, and provide that very basic service to people
around the country, even though he is perfectly qualified
to doit. And | think that's the real sticky point.
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Because once you call it the practice of law, then it's
bal kani zed. You can only do it in those jurisdictions,
you can only offer the service in those jurisdictions
where you're |icensed.

There's a guy who | heard speak at an ABA
meeting and | think his office is in Wsconsin, and he
has a very sinple will program It's an interactive
thing. People can access it from anywhere in the
country. But because of concerns about unauthorized
practice, they have to conme into his office to sign it.
And so, he can serve the people in Wsconsin and the
surroundi ng jurisdictions who |ive close to the border
and who are willing to drive into this office to sign the
will and conplete it, but if he could offer that same
servi ce throughout the country, he could be trenendously
nore effective and probably offer it at very | ow prices.

| think what he does now is use the wll
preparation as kind of a |loss | eader and doesn't charge
for it at all. But he says, if you want to conplete it,
you have to cone into the office to sign it.

MR. AGARWAL: Let nme ask a question about
consumer choice, and since we have two | aw professors
with us, et me ask a hypothetical. Say you have a 15-
year-old boy who is offering | egal advice on the Internet
and everybody who's buying from himknows that he's not a
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| awyer and they have full information about that. |Is
there a problemif the consunmer is fully informed?

And the second hypothetical is, say you have a
| awyer who on his web site says, look, I'mnot going to
anal yze your problemin any depth, but here's ny first
cut reaction to your problem and the consumer has full
information about that. |Is there a problemin either one
of those situations?

PROF. LANCTOT: Well, as to the 15-year-old
boy, let nme answer your question with a question. What
if he were taking out appendi xes of the neighbors in the
basement? If you get nmy drift. And you can tell nme 50
reasons why that's not quite the sanme, but it does strike
me that we do have restrictions on people practicing
medi cine without a |license even if they say, you know,
" mnot a doctor, 1'd like very nuch to take out your
appendi x, if you don't mnd. W still do restrict, |
believe, in nost states, that activity. And I think the
sane is true with respect to the practice of |aw.

| suppose there are a couple things. One is
that the consuner may not always have perfect information

about what the person can or cannot do for the consuner.

And the other is to go back to the point | nade earlier
about the professional licensing, is as |ong as the
prof essi onal |icensing system of |awyers means anyt hing,
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it means that once you get a |license, you' re authorized
to performsone things and | aypeople are not. And we may
have a phil osophi cal debate about whether or not that's a
good idea, but I think as long as we do have that system
there has to be a |ine drawn between | awers and non-
| awyers.
As to the second on -- a lawer -- | think a
| awyer can give general information w thout triggering
anything. | think a |lawer can say, |'mgiving you ny
best first cut at this question. This is not the
practice of law. And, in fact, there are sites with this
ki nd of disclaimer all over the Internet. The problemis
that | awyers are incapable of just giving general
information by nature and by training, | think. So, as
part of that, | think is a difficulty, is that it's very
difficult for |lawers just to give that.
The second thing is, it's not worth anything.
It's worth very little to a client. Last week, the Wil
Street Journal called me, and a bunch of us at Villanova
| ooked at answers that came in froma survey. The Wall
Street Journal columist sent a |l egal question, a basic
consumer question, to five different Internet sites and
got back five different answers, and they were sent to us
blind. W didn't know where they came from and we were
asked to evaluate them And basically, they were five
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different answers to which the | aw professors then gave
five more different answers as to whether the information
was good, bad or indifferent.

And what struck nme about that exercise, which |
t hought was really worth doing, was that what the |aw
prof essors thought was the safest advice was al so the
nost generic, which was |'d have to | ook at your |ease
before I can tell you. WIIl, that's true and that's
probably good solid advice, but if a consuner paid $30
for that information, they' re not going to think they got
anyt hing. What we thought was the nost troubling advice,
whi ch was suggesting that someone ought to go to smal
claims court and bluff, even though their claim]looked
ki nd of shaky, and this caused, at |east those of us who
teach ethics, to have m nor palpitations. The |ay
col umi st thought that was really great advice because he
hadn't thought of that particular strategy for dealing
with this problem

MR. CARLTON: Well, that just never happens.
Real | awyers never bl uff.

PROF. LANCTOT: No, no, absolutely not. Well,
and you know what our concern was was that |awers would
know t hat bl uff means you can bluff but you can't go file
a case that violates Rule 11 and has no basis. But a
consurmer m ght hear bluff and hear something entirely
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different when a |l awer is having that kind of
i nt er change.

So, that was a |long way of saying that | think
| awyers can give general information w thout triggering
anything. But is the consunmer getting anything for that
i nterchange? |'mnot so sure.

PROF. PALOMAR: M response would be that |
think the 15-year-old boy |ikely would have viol at ed
regul ati ons designed to protect the public from ot her
types of professional business advice. Even if we took
t he unaut hori zed practice of |law issues out of the
equation, why is the FTC not | ooking at the licensing
requirenents for a real estate broker, which he likely
has vi ol ated? What about the regulations if he were
hel pi ng sonmebody to acconplish a real estate transaction
and giving sone sort of opinion that the title to the
property a purchaser was buyi ng was good. He woul d have
al so violated states' title insurance regul ations for
doing this without owning a title plant or w thout doing
an exam nation of the title and havi ng nunerous ot her
gqual ifications met.

There are many ways that we can provide
services that may be | ess onerous in terns of cost than
requiring a | awer to be involved in certain

transactions, and yet, it tends to involve other
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regul ati on of the lay service providers who are going to
be doing that instead.

And you have to really ask, in ternms of this
i ssue of electronic commerce, do you gain? Yes, you may
give the public nore choice, and | pronote that and |
promoted that in nmy article. That | think is the
public’s choice. But you do have to have sone other kind
of regulation. And then, again, that's a difficulty in
interstate commerce barriers and barriers of electronic
commer ce.

I n addition to having regul ations of |ay
provi ders of these services, another way that the public
protects thensel ves, when we do not step in to protect
themis by using tort law. And for lay title conpany
enpl oyees or real estate agents, they can be liable for
the tort that's been called real estate mml practice by
the New Jersey Suprene Court and the Arizona Court.
Basically, if you assune the role of performng a rea
estate transaction and you are not an attorney, you are
still liable for mal practice in the same way that the
attorney woul d have been because you have taken on that
role of offering those services and putting yourself out
as having that expertise.

So, the 15-year-old boy would be liable in
tort. If it's not real estate particularly, he still
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could be liable for giving negligent advice in a business
context under Section 552 of the Restatenment of Torts.
So, the public has -- when we don't force the public to
hire a | awyer, the public has other regulations to rely
on. They have tort lawto rely on.

How many of those people who have gotten the
advice fromthe 15-year-old boy are going to feel I|ike
they can afford to file a | awsuit against this 15-year-
old boy? How nuch are they going to be able to recover
because he's judgnent-proof? You have to |ook at the
whol e schene of regulations. |If you take out soneone,
i ke an attorney who you know has bar support and
mal practice i nsurance and then you put in people who do
not have that kind of financial support to indemify
t hose who have been harmed by their negligence of their
| ack of know edge, you need to, again, decide, well, do
we need to regulate any Internet service provider and
require themto have certain insurance? Again, al
you've done, | think in this context, is replace one set
of providers with another set of providers, replace one
set of regulations with another set of regul ations.

MR. CARLTON: It then goes beyond occupati onal
l'icensing, and that's what we're tal king about here.
Because with attorneys, you have a species of public
official, whether we're officers of the court, we're
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regul ated by the court system which is a third branch of
government. It's not the bar associations, it's the
courts that regulate the | aw profession in the 50 states.
Sonetinmes the | egislature, as they have in ny state,
del egates that authority to a statutory body. Qur North
Carolina State Bar is a statutory body and it's there as
a reqgulator and as a disciplinary agency. And | think
for 200 years that system has worked pretty well. W
haven't seen any great conplaints fromthe public at
| ar ge.

So, | would take the analysis of one
occupational |icensing system as opposed to another just
a step further because real estate agents, though they
are licensed and they are subject to voluntary codes of
ethics, are not public officials in the way attorneys
are. Thank you.

MR. JOHNSTON: Let's assune, for exanpl e,

M crosoft provided a will program Who woul d you rather
buy a will from Mcrosoft or me? And | think there's no
guestion that the consunmer is going to trust the big
conpany and that if you go with online | egal services,
they're going to gravitate toward corporate delivery of
t hese services, just as we've seen with TurboTax and Tax
Cut. And so, the consuner is protected, first of all, by
the tendency to go to nore deeper pockets, nore
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expertise.

The second protection you get online is with
conpani es |i ke eBay where you get consumers conmng in
saying, that guy is a bad vendor, don't buy fromhim and
they would cone in the sane way with online | aw sayi ng,
this |awer is not a good lawer. | had ny will witten,
| rank himas a nunber one out of ten. And so, there are
vari ous ways you can replace the professional regul ation.

MR. CARLTON: \What happens when the TurboTax
program has a glitch in it and what happens when the
M crosoft will has an inaptly or inappropriately or
enf orceable line or provision in it and you replicate the
error thousands and thousands of tinmes? That's what |
meant when | was tal king about a nmass tort. So, what
happens? Who regul ates that?

PROF. LANCTOT: Full enploynent for |awyers.

MR. JOHNSTON: Well, the sane thing happens
there as if there's a defect in a Ford product. You have
mass litigation over it. But there is a deeper pocket,
you end up with a deeper pocket than you do with a | aw
firm | nean, he's got mml practice insurance worth a
mllion bucks.

MR. CARLTON: But would it not be better to
have the consunmer protected upfront by a |icensing
provi si on?
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MR. JOHNSTON: Well, | don't think the
licensing systemreally does the same kind of consuner
protection that you' re saying. | nean, you |look to make
sure the guy is conpetent, he goes to CLE cl asses, but
you don't regularly ook at himas -- you don't read his
wlls, you don't read his docunents, you don't really
have a scrutiny over himto see that he is, in fact,
doi ng a good | ob.

PROF. LANCTOT: There is one area where we do
have sone enpirical evidence which shows sonme of the
pitfalls with lay representation, and | did |ook at this
in my recent article, and that's in the area of
bankruptcy preparers, |ay bankruptcy preparers where |ay
people are allowed to assist other |ay people with
bankruptcy. They're not allowed to practice law. And
what | did find is there are an awful |ot of cases out
t here where bankruptcy judges have criticized the |ay
preparers, and |'m not talking about fraud, outright
fraud and outright m srepresentation. |'mtalking about
| ack of conpetence where they've either been found to
have gone over the line to practice |law and the
bankruptcy judges have said that it was inappropriate
because they had been picking forns or advising on the
bankruptcy laws. But they al so suggest that the
consunmers were harned by relying on a |ay bankruptcy
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preparer who didn't know one formfromthe other.

| don't think that's evidence conclusively one
way or the other as to how we should proceed here, but it
is one area where we do have sone data, where there are
cases, which is worth taking a look at to see an area
where you' ve had judges repeatedly confronting the work
product of lay providers and being | ess than enthusiastic
about a lot of it. So, | think it's worth thinking
about .

MR. JONES: | bet you could find, if you | ooked
really hard, a few opinions by bankruptcy judges
criticizing the work of |awers who appeared before them
as well.

PROF. LANCTOT: |'msure that's true.

MR. NANCE: We have a question fromthe
audi ence for M. Lamert. Wth respect to real estate,
obvi ously, if there was consensus within the bar there
woul dn't be any problens with real estate closings right
now and there wouldn't be issues before the bar and in
the various states. What are the constituents that are
opposed to sone of the online settlenent and cl osing
procedures and what do you foresee the resol ution of
t hose bei ng?

MR. LAMVERT: | don't think it's been framed in
terns of opposed to online services. The issue that |I've
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primarily been dealing with is |local or state bar rules
where the | ocal real estate practitioners want to provide
a service or the state, through either its legislature or
t hrough the courts regulating the | awers, have defined
the turf such that only a | awyer can provide the service.

Wt hout that, | think that consunmer choice
woul d be such that some consuners would still elect to
have | awyers provide the services. There m ght be
greater differentiation as to where a | awer gets
involved in the service. One of the issues that cones up
repeatedly is the difference between a purchase
transacti on where you' re buying your house outright for
the first time and refinances. When you're refinancing
it, you' re basically doing the sanme transaction over.
Does the consumer need, does the consuner really benefit
from having a | awer | ook at what our standardized
docunments that have previously been exam ned by a | awer,
t he bar would say, yes, and they'd say there are issues
of predatory | ending that should be taken into
consi derati on.

There's a whole set of regulations in |aw
concerning predatory lending and my issue with that
argument is that's already the subject of |aws and
regul ati ons that have nothing to do with regul ating
| awyers. So, the |lawer isn't needed there if that, in
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fact, is occurring. The FTC, the State Attorney General
are already vested with authority for |ooking into that
and there is the tort system

PROF. PALOMAR: | just wanted to add to the
comrent about refinances. That's one place |I've also
seen people so frustrated that why do | have to pay al
this extra nmoney when it's sinply nme, |I've owned the
house for the last two years, |I'mjust refinancing to get
a better rate and | haven't done anything with the title
in the neantinme, why do | have to pay for a whole new
title insurance policy, which is required in sone states,
the whole premium or not required by the states, it's
required by the insurers.

| just want to ask the FTC to renenber that
perhaps in this context, you want to |look at the effect
of unaut horized practice |aws, but don't stop there. You
m ght al so want to | ook at whether state title insurance
regul ati ons shoul d have exenptions for refinances,
because recently Norwest decided that they were |arge
enough financially that in refinances they could self-
insure as to losses fromany nortgage |liens that they
could not enforce due to a title problem

It wasn't | awers who sued themto stop them
fromoffering their own insurance to their borrowers as
part of the package, it was the state insurance
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comm ssions and the trade association for the title
i nsurance conpanies. Simlarly, a conmpany that offers
private nortgage insurance wanted to say, well, we can
insure not only the nortgage for nonpaynent, we can not
only insure | enders agai nst nonpaynent of the nortgage,
but we can also insure the nortgage lien. And, again, it
was the state insurance departnents and the trade
associations for title insurance conpani es that stopped
t hat process, even though it cost half of the price of a
title insurance policy in a refinance and even though it
saved significant tinme because you had one insurer
i nsuring everything rather than having to have separate
policies from separate conpani es.

So, don't stop just in looking at attorneys in
these areas. You need to |ook at the entire schene.

MR. AGARWAL: Thanks, Professor. 1'd like
everybody to answer this final question in 30 to 45
seconds. \What would you like to see the FTC do, and to
the extent the problem depends on getting nore evidence,
what sorts of evidence should we be | ooking for?

MR. CARLTON: | practiced |aw pre-Internet, |
practiced | aw pre-fax, | practiced | aw al nost pre-nag
card and | didn't practice |law pre-tel ephone, but it
seenms to nme the Internet is a neans of comrunicati on.
And to the extent that we need to have free, full and
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fair access to it, that's what we ought to have. And I
think FTC is justified in perhaps | ooking at inhibited
use of communi cation caused by anticonpetitive
regulations. | think you're on the right ground, but I
think it's a balancing act. | don't think it's an
interference act.

MR. GRANAT: As a way for the FTC to get state
bar associations to review their ethical codes with
respect to the inpact on an Internet in an informed way,
that would be inportant. So, for exanple, in New Jersey,
you have to have a physical office. 1n sonme other
states, you have to have a physical office to practice.

Advertising rules are also outnoded. They talk
about first class nmail and then they tal k about
archiving. You have classified advertisenent. You can't
archive a web site.

We tal k about unbundl ed | egal practice, for
exanpl e, where the | awer, under the ethical rules, nust
represent a client vigorously. That prevents sonmebody
giving limted |l egal advice if sonmebody wants to file a
bankruptcy petition and | ower the cost because the | awer
has to go to court to nake a hearing. |If it's sinple
enough, they can do the forms and provide | egal advice.

So, there are a series of constraints including
the bright line between | egal information and | egal
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advice. So, we could have law firns maybe do | ega
information sites without getting caught up in all the
ethical rules. So, the whole ethical -- and this is the
i ssue here -- the whole ethical code needs to be | ooked
at in the context of Internet technol ogy, and we don't
have enough bar association conmttees |ooking at it from
that point of view with the inpact of the technol ogy on
what those | awers do. Thank you.

MR. AGARWAL: Thank you.

MR. JOHNSTON: | don't think the Internet is
nmerely a device for communication. | think it's nmuch
nore powerful than that and it's a way of going -- it's

going to change lots of things, including the profession
of law. And | think what the Federal Trade Comm ssion
could | ook at, although I'm not advocating that they
actually do this at the nonment, and that is, defining
what the practice of lawis online so that we don't have
these state regulations and the state actions thwarting
the use of this new technology to deliver |egal services
in a way that has not been done in the past.

MR. AGARWAL: Thank you.

MR. JONES: | agree with A.P. on the basic
proposition that the courts have regul ated | awers since
we' ve had | awers and that system has worked pretty well.
And | think that the FTC s objective ought to be to
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participate in the discussions before the courts about
the anticonpetitive inpact of particular rules, as you
have done, | understand, where attorneys were going to be
required in certain transactions or physical presence
bei ng required.

It seens to ne that too often the courts don't
t hi nk about or think through the anticonpetitive effect
of their interpretations of their rules. There's
absolutely no reason the rules of professional conduct
could not be interpreted to accommdate the practice of

law on the Internet and if those consequences are taken

into account when the rules are being considered, | think
we'll end up with results that we can all |ive wth.
MR. LAMMERT: | would encourage the FTC to

continue with keeping on. The FTC has, at least in ny
experience, been very active in raising the questions.
I n our industry, the FTC has, to ny know edge, on at
| east four occasions, gone to a state bar and said, you
ought to rethink what you' re about to do, Rhode Isl and,
Kentucky, Virginia and North Carolina, and to a greater
or | esser extent has hel ped the bar and has al so hel ped
the consumi ng public with that definition.

| amthrilled to hear about what the ABA is
doi ng and what other groups are doing in terms of trying

to |l ook at this issue of what is the practice of |aw and
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how it m ght be a barrier to legitimte conpetition that
woul d benefit the consunmers. And | think the FTC has
taken a very active role in hel ping that process and
advanci ng the conpeting interests.

PROF. LANCTOT: | agree that every state bar
ought to be encouraged to | ook very seriously at the
guestion of how to use the Internet to deliver |egal
services effectively, both by |awers, and to the extent
that there are services that are not considered to be
| egal services, encouraging lay providers to step in to
fill the gap. | think that's essential.

|"minvolved with a project that just begun in
New York State where an arm of the New York Courts has
begun to |l ook at the question of the Internet and its
application to the ethics rules there. 1 think it would
be beneficial if every state did that.

The other thing I think I'll mention quickly is
the FTC ought not to | ose sight of the consumer
protection half which | know that is paranmount in
consi deration. The question about are we savi ng people
fromthensel ves, should we | et consuners just go for it
if they have full know edge. | nmean, that's, of course,
al ways a question about any kind of regul ation.

My own perspective is, is that | spend every

day with lay people trying to explain the law to them
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They're called | aw students and soneti nes even they've
done the reading and it's still hard to explain the |aw
to them And so, | suppose | conme at the whol e question
of lay people and their handle on the law a little bit
differently. | think the lawis conplex. | think there
can be aspects of it that can be deceptively sinple, but
frequently, once we get past the initial five-nmnute
conversation or the first interchange online, things get
nore conpl ex very quickly.

So, | think it is essential to keep in m nd
that we aren't tal king about contact | enses or caskets or
wi ne bottles, that we're tal king about sonmething very
di fferent when we're tal king about access to the justice
system

PROF. PALOVAR: Soneone in the |ast session
concl uded by saying that |awers always say we need nore
litigation and professors always say we need nore
studi es, and being a professor, of course, | do have to
fit into that particular role.

In nost countries in the world -- in fact, |
can only think of two other countries where this is not
the case. In nost other countries of the world, it is
t he governnment that provides the conveyancing and title
assurance role. They have a registrar, or in sonme
countries, the person is called the public notary who
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does the title exam nation, who actually nakes the entry
in the registry that conveys the title, and then the
government has a fund, the three different ways and
different types of systens, but it's a fund that is set
up so that if a menber of the public loses a right due to
an error of this public notary or governnment registrar,
then the governnent indemnifies that person.

I n our system we're unique because as
weaknesses were revealed in our title insurance and
conveyanci ng system as early as the 1800s, it was not
the governnent, but it was private enterprise that
stepped in to fill the gaps by attorneys learning to
search and examne the title, the burgeoning title
records as they grew, and with title insurance, stepping
into fill the gap when there were problenms and | osses
t hat people suffered through defects that no one could
find in exam ning the public record. Having private
enterprise fill these roles has permtted our systemto
be the nost creative and flexible and the fastest in the
worl d and has allowed us to be a nodel for the rest of
the world in terms of real estate finance.

So, as the FTC | ooks at this, we want to
certainly continue free enterprise in these areas. At
the same time, we want to be careful that we don't
encourage abolishnment of regulations that fit into this
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scheme that we have developed in this country to protect
our land titles, because wi thout security of land titles,
we cannot have the continuing commerce that involves | and
use and | and devel opnent that we have had for the | ast
100 years.

MR. AGARWAL: Thank you very much, everyone.
We appreciate the witten statenments and your testinony
t oday.

(Wher eupon, at 4:34, the third session was

concl uded.)
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FOURTH SESSI ON -- TELEMEDI CI NE AND ONLI NE
PHARMACEUTI CAL SALES

MR. CRUZ: Good afternoon, everyone. |'m Ted
Cruz. |I'mthe Director of the Ofice of Policy Planning
here at the Federal Trade Comm ssion. Welcone to the
final panel on the second day of the FTC s workshop on
possi bl e anticonpetitive efforts to restrict conpetition
on the Internet.

For those of you who have been here all day, I
conmend you on your endurance and fortitude. W' ve had
sonme terrific discussions on a nunber of industries, and
| ook forward to this closing discussion with an
excel l ent panel of experts to discuss tel emedicine and
online pharmaceutical sales. This panel will be
noder at ed by John Del acourt, who is an attorney in the
O fice of Policy Planning. Wth that, let's kick it off.

MR. DELACOURT: Thanks, Ted. First of all, 1'd
just like to say that it's a privilege to be the
noderat or of this particular panel given that clearly
only the nost dedi cated speakers and audi ence nenbers
woul d still be here this late in the afternoon. So,
agai n, thanks to everyone for participating.

This is the panel on Internet health services,
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whi ch we have defined as including, principally,
t el emedi ci ne and online pharnmaceutical sales. Like many
of the other industries we've talked about in the course
of the workshop, expanded use of the Internet in the
health care context sets up a stark contrast. On the one
hand, it offers great prom se. Increasing health care
costs and reduced access continue to be significant
problens. So, the conventional wi sdomis that anything
we could do in this area, including expanded use of the
Internet, is certainly something that we shoul d consi der
and think about.

On the other hand, the risks are potentially
great. We are, after all, tal king about potentially
reall ocating scarce health care resources. In addition
to that concern, there is the further concern that we're
not just tal king about a consuner's pocketbook. W are
al so tal king about potential threats to patient health
and to quality of care in general. So, hopefully, in the
course of our discussion today, we can tal k about sone
intelligent ways to go about wei ghing and bal ancing these

two i nportant priorities.

But before we begin, | have a coupl e of
housekeeping itenms. First, we will be taking questions
fromthe audience for this particular panel. I|f you have

a question, please |let an FTC staff person know and t hey
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wi |l pass you a note card so you can wite down the
gquestion and have it passed to the front. Second, | wll
request of the panelists, before beginning your
i ntroductory remarks, if you could just identify yourself
and state the organi zation that you're affiliated wth,
that would be hel pful to all of us.

So, without any further ado, Carnmen Cati zone,
if you could start off.

MR. CATI ZONE: Thank you. | am Carnmen
Cati zone, the Executive Director of the National
Associ ati on of Boards of Pharmacy. W are the
i nternational, independent and inpartial association for
all of the jurisdictions in the United States that
regul ate the practice of pharmacy, in Puerto Rico, the
Virgin Islands, eight provinces of Canada, four
Australian states, New Zeal and and South Afri ca.

In my remarks today, what |1'd like to share
with you is our perspective on state regulation and its
i npact on the conpetitiveness of the distribution of
pharmaceuticals on the Internet. W' ve been involved in
this since the early nineties and our Verified Internet
Pharmacy Practice Sites programis recogni zed throughout
the country and we're al so recogni zed by the FDA and by
Medi care as a valuable site for consuners.

In regards to state regul ation of Internet
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sites in the distribution of pharmaceuticals, all states
have in place |aws and regul ati ons governing the practice
of pharmacy which have been set by the state
| egi slatures. These |l aws and regul ati ons ensure that the
provi si on of pharmaceuticals and pharmaci st care neet
accepted standards of practice and protect the public
frominconpetent or dangerous practitioners and
phar maci es.

The State Pharnmacy Practice Acts and
Regul ations have been in place since 1871 and have been
proven over time effective in regulating the practice of
pharmacy wi t hout creating undue burden on interstate
conmerce or conpetition. The various practice acts and
regul ati ons establish the criteria for licensing
phar maci sts and pharmaci es, operating a pharmacy to
di spense nedication to patients and disciplining those
phar maci sts and pharmaci es who violate state | aws and
regul ati ons and endanger the public health and safety of
the citizens of the states.

The states have determ ned that Internet sites
of fering prescription medications are engaged in the
practice of pharmacy, and therefore, nust abide by the
sane |laws and rules that presently apply to pharmacies
and pharnmaci sts. Internet pharmacies, although unique in
their structure and environnment, represent the operations
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of non-resident or mail order pharnmacies. The basic
construction of these systenms involves the receipt of
prescription orders from patients who do not physically
deliver the prescriptions to the pharmacy and the
delivery of prescription nmedication to patients who
generally reside in locations different fromwhere the
pharmacy is | ocat ed.

Al'l activities between these begi nning and end
poi nts involve the practice of pharmacy and require
adherence to present |laws and regulations. Only five
st ates have enacted | egislation or regulations
specifically for Internet pharnacies. The additional
regul ati ons enacted in these states reinforce that
| nt ernet pharmaci es are regul ated by the states and
establish sone notification provisions.

The additional regulations are in accord with
the regulatory framework for nonresident or out-of-state
phar maci es and do not present any additional burden or
restraint of conpetition.

One additional state, West Virginia,
specifically prohibits online or tel ephonic eval uation by
guestionnaire to establish an appropriate patient/
practitioner relationship. This is, in NABP' s opinion,
an appropriate and not an undue burden on Internet sites.
Al'l but a handful of states require that nonresident or
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out-of -state pharmacies |icense or register with them and
conply with their applicable aws and statutes. These
| aws and regul ati ons have been in place for alnmost 20
years, effectively protecting the citizens of the states
wi t hout hindering conpetition in this market segment.

What the various |laws and regul ati ons govern
and what they have restricted is the operation of illegal
sites seeking to bypass the regulatory system State
| aws and regul ati ons recogni ze the advantage of the
I nternet and allow for the practice of tel enedicine and
t el epharmacy. Specific provisions of the majority of
state laws and regul ations allow for the electronic
transm ssi on of prescriptions, shared databases,
el ectronic patient profiles and other advantages offered
t hrough the Internet and other electronic neans.

These | aws and regul ations do not seek to
stifle conmpetition in a marketplace, but transfer
exi sting and accepted standards for patient care from
traditional activities to the new nontraditional
activities of the Internet. The standards and
requi renents have not been increased but adapted to the
envi ronment .

NABP acknow edges that some people regard the
di spensi ng of pharnmaceuticals via the Internet as the
sane process and place for a comodity such as a book or
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a conpact disc, and therefore, should be regul ated or not
regulated in simlar fashion. This is not and cannot be
t he conclusion drawn by this workshop. O her Internet
sites have been unsuccessful, may have engaged in the
wrong busi ness nodel or failed to understand the
consunmer's prescription nedication uses. |t has not been
the result of unfair regul ation.

The failure to realize and inpl ement
appropriate regul ati on woul d endanger the public health,
and therefore, we believe that the current regul ations
and statutes in place are appropriate and do not, in any

way, hinder conpetition anong Internet pharnmacies. Thank

you.

MR. DELACOURT: Thank you. Qur next paneli st
will be Harriet Hell man.

MS. HELLMAN: Thank you. I'ma full-tinme
clinician. 1'ma pediatric nurse practitioner and |I'm

here as a clinician and also to represent the Anerican

Col |l ege of Nurse Practitioners. |1'ma Board certified

pediatric nurse practitioner in New York State with an

i ndependent pediatric practice of nore than 5,000

registered patients. I'ma full-time clinician and

exam ne, treat and prescribe for kids all day, every day,

sick kids and well kids. The practice enploys three

ot her nurse practitioners and averages close to 10, 000
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docunented office visits a year

The Anerican Col |l ege of Nurse Practitioners
represent nore than 30,000 nurse practitioners anong the
100, 000 nurse practitioners nationally and serves as a
voi ce for nurse practitioners on public policy issues on
a Federal |evel.

Nurse practitioners have been delivering safe
and effective health care to people of all ages in both
traditional and nontraditional settings for nore than 38
years. We are licensed to practice in every state and
the District of Colunbia and are certified by national
organi zations in a nunber of advanced practice
specialties. W practice both independently and in
col |l aboration with other health care professionals. W
wite prescriptions in all but one state. In 44 of 50
jurisdictions, nurse practitioners are authorized to
register with the DEA to obtain the authority to
prescribe controll ed substances according to the | aws of
each state.

The core problem for us and for many consuners
is that many consuners, who are specifically instructed
by their health plans to use nmail order or Internet
pharmacy services, as well as those who choose to for the
conveni ence or the cost savings, are being denied those
benefits. This is occurring because a number of the
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pharmaci es nationally are refusing to fill prescriptions
written by nurse practitioners.

According to the Code of Federal Regul ations,
Federal guidelines do not, in thenselves, prohibit a
pharmaci st fromfilling a prescription witten by a
provider who is legally authorized to prescribe under the
| aws of a particular state. Sonme states, however, inpose
conpl ex and unnecessary restrictions on who can
prescri be.

In witten testinony to the FTC for this
wor kshop, Dr. Byrne and | cite exanples of restrictive
practices fromboth state | aw and online pharnmacy
busi ness practices. | refer you also to the witten
testimony of Ms. Wnifred Carson, General Counsel of the
Ameri can Nurses Associ ation, who discusses the |egal
ram fications of these restrictive practices and who is
al so present in the audi ence today.

These |l aws and practices that we cite result in
denial to consumers who choose nurse practitioners as
their health care providers of the option of filling
their prescriptions through use of the Internet. The
true inpact of these practices, in both econom c and
t herapeutic terns, is unclear. However, anecdot al
evi dence suggests that the inpact nay be very great.

Scott Levin, a pharmaceutical research firm
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projected that nurse practitioners would wite in excess
of 239 mllion prescriptions in the year 2000. The
nunbers in our profession have increased since then. It
can be expected that the nunmber of patients who will be
unable to fill prescriptions at certain mail order or
I nternet pharmacies will increase exponentially in the
com ng years.

Access to care is a significant and grow ng
issue in this country. Wth over 40 mlIlion uninsured
and many nore under-insured, an increasing nunber of
peopl e have the greatest difficulty finding a provider
with whom they can maintain an effective therapeutic
relationship -- any primary care provider, nurse
practitioner or physician alike. Poorly conceived
regul ati ons and restrictive interpretations of
regul ati ons that prevent access to legally credential ed
health care providers are not only unfair and
anticonpetitive, but needlessly jeopardize the health of
CONSUNers.

The Anmerican Coll ege of Nurse Practitioners
appreci ates the efforts of the FTC to protect consuners
in this area, and we request an investigation and speedy
resolution of the undue restrictions that are limting a
consuner's choi ce of pharmacy provider and indirectly
limting their choice of a health care provider as well,
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remenbering that each day, every day, Anerican consuners
are losing access to their needed health care benefits.

MR. DELACOURT: Thank you, Harriet. Qur next
panelist is Bob Barton.

MR. BARTON: Good afternoon. M nane is Bob
Barton. I'mthe Chief Financial Officer of
drugstore.com Thanks for the opportunity to speak
t oday.

| think we all acknow edge the fact that e-
commerce is growing rapidly. And, in fact, on a revenue
scale, you're |looking at 20 to 30 percent growth
annually. Pharmacy is follow ng suit.

| would say that in this environnent, with
rapid growth, appropriate regulation is inmportant for
consuner safety as well as supporting legitimte
busi nesses. And we take the stand that there is, in
fact, appropriate state and Federal regulations that
exist to do just this, protect legitimte businesses and,
nost i nportantly, the end consumer.

VWhat we identify as a key concern is
enf orcenent -- enforcing these laws to ensure that
consuners are safe and that |l egitimate busi nesses can
practice wi thout the conpetition of an illegal web site,
if you will.

So, specifically, I've alluded to the fact that
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there are a couple of issues that I would |like to walk
you through that tie directly into this issue, the first
being the existence of illegal web sites that are
prescribing and di spensing prescriptions. The second is
alittle bit of a different twist, but it has to do with
e-prescribing and certain states not allow ng electronic
prescriptions.

Before | get into the details, | would like to
wal k you qui ckly through drugstore.com-- who we are and
how we practice pharmacy online. Obviously, the nane
says exactly what we are. W are an online pharmacy that
of fers health, beauty, wellness and pharnmacy solutions to
consuners. We've served over 2.8 mllion custoners to
date and di spensed over 1.3 mllion prescriptions.

Pharmacy is a key part and a critical part of
our business and there's really six pillars, if you wll,
to support our business. The first thing, it's all about
the Web, and this is unique to an online drugstore. |It's
all about privacy, conveni ence and personalizati on.

We're avail able 24 hours a day, seven days a week, and we
can actually nmanage a site that's specific to your needs.

We provide information that all ows consunmers to
make i nformed buyi ng deci sions and because of the npdel
t hat we operate under, we can actually allow consumers to
have a choice in regards to prices. W can offer very
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conpetitive prices relative to the brick-and-nortar
pharmaci es. But nost inportantly, we believe that the
safety factors associated with our pharmacy i s where
consuners actually gain confidence regardi ng our site,
and we're quite proud of the fact that we are one of the
first online pharmacies to receive VIPPs certification
t hrough the NABP' s program that basically distinguishes
our ability to provide safe pharmacy practices.

How does an online pharmacy work? 1It's really
no different than a brick and nortar pharmacy. The neans
of communication is a bit different. Rather than wal king
you t hrough each of the steps, what | would focus on is
the fact that before we will dispense a prescription, we
require a legitimate prescription to be received by one
of our pharmaci sts at drugstore.com and by an approved
authority who prescribes that drug, if you will. That is
critical.

And, again, the next slide, this really cuts to
the chase. W work very hard to foll ow state and Federa
regul ati ons that we think are appropriate to provide
consuners a safe solution. Yet, while we incur the costs
and do the hard work to neet these regulations, there are
literally hundreds of web sites that are in existence
that are operating illegally and providing consunmers with

a potentially unsafe solution. W believe there are
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actually, as | said, a nunber of existing state and
Federal laws that give teeth to nultiple organizations to
go after these rogue web sites. But the trick is, in the
end, it's all about enforcement and tracking, and with
t hat enforcenment, there's really no need for regulation.

And | would stand up to say, again, my point is
not to elimnate regulation. It needs to be there. The
key is the enforcenent has to be there as well.

I n addition, education is very inportant.

These web sites are potentially giving consunmers fal se or

m sl eadi ng information, and at the very least -- |I'm
getting an indication to stop here, so I'll hurry. At
the very least, | would suggest that portal sites --
advertising vehicles, if you will -- should be, at the

very | east, required to provide education to consuners
before or as part of the advertisenent of their web site.
| guess lastly, real quick, to touch on the
second issue, there are sonme differences between various
states, and one issue that we would like to bring up in
this conference is the differing state |aws regarding the
receipt or the ability of an online pharnmacy to receive
an e-prescription or electronic prescription. W
currently are unable to do that in the state that we
operate in. The regulation is under the guise of
protecting consunmers and | actually believe this is one
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scenario where it is anticonpetitive because, given where
we are |ocated, we cannot do this. And | think, really,
the second issue is the fact that it nay be counter to
its goal in ternms of consumer protection.

There have been studies that have said that a
hi gh vol unme of errors regarding prescriptions are
associated with poor handwiting or illegible
handwiting. This is one way to get around that issue.
Wth that, I'Il close out and pass it on to the next
person. Thank you.

MR. DELACOURT: Thanks, Bob. Qur next paneli st
is Meredyth Andrus.

MS. ANDRUS: Good afternoon. M nane is
Meredyth Smith Andrus. |'m an Assistant Attorney General
in the Antitrust Division of the Ofice of the Attorney
CGeneral in the State of Maryland. |'ve been asked today
to give one state's perspective on the regul ati on of
| nternet sales of prescription drugs and | appreciate the
opportunity and thank the FTC for inviting ne.

| have two disclainmers to nake today. The
first, the views that | express are ny own and not those
of the Attorney General in the State of Maryland, nor the
views of any other states or any other state official.

Second, with regard to the subject matter of
today's panel, | do not hold myself out to be an expert
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in any way. Indeed, ny know edge of e-commerce is
extrenely limted and it's informed primarily by the
research that | have done for today's discussion.

My knowl edge of the pharmaceutical industry is
somewhat nore extensive, but as an antitrust enforcer, ny
expertise is accordingly focused. | amalso antitrust
counsel to Maryland's Health Care Professional Licensing
Boards, including the Board of Pharmacy and Physi ci an
Qual ity Assurance, on matters pertaining to state action
and so | have | ooked at online sales of pharmaceuticals
froma licensing perspective as well.

Wth those caveats, | hope | can make a val uabl e
contribution to today's di scussion.

State regul ation of Internet sales of
prescription drugs takes a myriad of different forns.
Cenerally speaking, states' efforts to address the issues
fall under three major categories. The first is the
enactment of laws to specifically address pharnaceuti cal
sal es online; second is the pronmulgation of health care
pr of essi onal |icensing board policies, rules or
statenments; and the third is both statutory and
regul atory statenents.

Maryl and falls into the second category, that
is, the state has not enacted specific new | egislation
governing online sal es of pharmaceuticals, but rather,
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t he Board of Physician Quality Assurance has issued a
policy statenment interpreting the Medical Practice Act
that asserts that health care providers prescribing drugs
to Maryl and patients must be licensed in the State of
Maryl and.

The existing regulatory structure in Maryl and
probably is not the nobst exciting for purposes of today's
di scussi on, but given the budgetary and travel
constraints nost states are currently experiencing, this
panel ended up with a state representative who coul d
drive here.

The | ack of potential controversy,
notwi t hstandi ng the State of Maryland treats sal es of
prescription drugs online just l|like sales of any other
commodity -- that is, any other sales of pharnaceuticals.
Al'l sales nust conply with state | aws governi ng the
practice of pharmacy, the practice of medicine and
consumer protection. The Maryl and Consuner Protection
Act requires that all sales of consuner goods and
services in the state nmust be in conpliance with state
| aws governing unfair or deceptive trade practices.

The Maryl and Pharmacy Act, real quick, requires
that all pharmacists who practice in the state be
i censed by the Board of Pharmacy. There are no
exceptions for out-of-state pharmacists treating Maryl and
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patients via the Internet. |In addition, the Pharmacy Act
requires all Maryland pharmaci es to acquire a pharnmacy
permt. Pharmacies |ocated outside the State of Maryl and
must al so obtain a pharmacy permt fromthe Maryl and
Phar macy Board prior to dispensing prescription drugs to
Maryl and residents.

An out -of-state pharmacy or pharnmaci st must
have a Maryland license or permt, respectively, prior to
provi di ng any prescription drugs to Maryland patients by
Internet, mail or by any other neans. Should a pharmacy
or pharnmaci st do so without a |license or a permt, that
pharmacy or pharmaci st woul d be subject to crim nal
prosecution and/or adm nistrative prosecution with a
possi bl e $50,000 civil fine per violation.

Conpl ai nts agai nst an out-of-state pharnmacy
with a valid nonresident permt nust generally be
referred first to the state in which the pharnmacy is
| ocated. |If that state does not take action against the
pharmacy then, generally 45 days |later, the State of
Maryl and Board of Pharnmacy nmay then take action agai nst
t he out-of-state pharmacy.

The Board of Physician Quality Assurance al so
requires licensure of all Maryland physicians and
certification of all Maryland physician assistants.
Agai n, there's no exception for out-of-state physicians
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or physician assistants treating Maryland patients via
the Internet.

As | mentioned earlier, the Board of Physician
Qual ity Assurance has issued a policy statenment
interpreting the Medical Practice Act to require Internet
provi ders prescribing drugs for Maryland patients to be
l'icensed to practice nmedicine in Maryl and.

The adoption of the Maryland Uniform El ectronic
Transactions Act, signed into law in April of 2000, has
facilitated the use of the Internet in rendering health
care online and it's expected to continue to do so. The
Act provides that records and/or signatures may not be
deni ed | egal effect or enforceability sinply because
they're in electronic form

|' ve been given the signal to stop, so |I'm
going to give you a wrap-up, concluding statenent.

I n conclusion, states are struggling to bal ance
t he conpeting concerns of affordable access to
prescription drugs on the one hand with concerns of
saf ety and efficacy on the other. On bal ance, the
current regulatory prograns |'ve reviewed do not inpose
possi bl e anti conpetitive harmthat outwei ghs consuner
protection concerns and sound public policy legitimately
pronmoted by state governnent.

MR. DELACOURT: Thank you, Meredyth. Qur next
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panelist is Professor Stephen Parente.

DR. PARENTE: Well, thank you for requesting ny
input on this inportant topic. M nane is Steve Parente
and | am an Assistant Professor at the University of
M nnesota's Carlson School of Managenment wi th adjunct
appoi ntnments in the School of Public Health and Medi ci ne.
| am a health econom st who has studied health e-comerce
busi ness nodels and their inplications for the health
care econony.

My role today is largely confined to that of an
academ c, sonmewhat of a curnudgeon, | suppose, observing
an emergi ng mar ket pl ace. However, | also teach a course
in health e-business that focuses on critiquing new
busi ness nodels as well as enabling future health care
| eaders to identify opportunities for new e-health
busi ness developnment. In this role as a preceptor to
future |l eaders, | hope to learn fromthis exchange in
order to challenge ny students on how to devel op
enterprises that in the case of the population's health
derive a net inprovenent for social welfare.

The I nternet has enabl ed the nedical
mar ket pl ace to provi de new products and services to
consunmers. Health e-businesses ranging from subscription
Web portals to online pharmaci es have devel oped and
di si ntegrated when the gl obal e-commerce bubbl e burst.
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Despite the overall downturn in e-businesses, a
handful of health-rel ated e-businesses have continued to
thrive, particularly online pharmacies. The Internet has
provi ded consunmers with a virtual health care sector
experience fromordering prescription drugs to seeking
physician referrals to buying insurance. However,
exi sting state and Federal regul ations governing the old
health econony can |limt the devel opment of the new
heal th econony. New or revised |egislation and
regul ati on may be warranted to protect consuner privacy,
m nimze fraud and abuse, decrease transaction cost as
wel | as open new markets to conpetition.

Let me focus specifically on conpetition. Wth
regard to this, there are two major concerns that | think
arise in the health e-business marketplace. The first is
barrier to entry. Existing state and Federal regul ations
have limted devel opment of e-business opportunities. An
often-cited exanple is online pharmacy firns that are
deenmed to be out-of-state enterprises for regulatory
pur poses and are, therefore, required to provide an array
of additional information that nmay appear to be
unnecessary to conply with regul atory obligations.

The states' central regulatory tool for online
pharmacies is licensure, as it is for nmedical providers
as well as insurers. It is not clear exactly what many
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online retailers are gaining fromthis, and in sone
cases, they may be being done a disservice.

One exanple | hope that | mght have an
opportunity to conme back to in the course of our exchange
is a business case -- this is what business professors do
-- involving the conpany Heal th Market, which is not
really on the agenda because we are focusing on online
pharmacy and telenedicine. But this is a firmstarted by
Steve Wggins, the former head of Oxford Health Plan in
New York State -- a very large health plan that, to a
certain extent, has been sonewhat decimated in terns of
t heir busi ness nodel because of state regulation -- and
hopefully, 1'll have an opportunity to speak to that.

The second conpetition concern is the danger
that information asymmetry and fraud will forestall an
i nformed consunmer from nmaking a well, fair and neutral
choice. Since Kenneth Arrow s 1963 article in Econom cs
and Medi cal Care, econonists have argued that the average
consumer has an information asymretry problem due to the
| ack of know edge of the best pathways to treat a nedi cal
condi ti on.

Presumably, the information asymretry probl em
can be conmpounded by fraud when soneone clains to be a
prescribing physician and recomrends a prescription
online that is conpletely inappropriate to treat the
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consuner's ailnment. To mtigate information asymetry
i ssues, governnent regul ations require disclosure of the
effects of nedical services and licensure, to grant only
trained individuals the right to practice nedicine.

The problemthe Internet introduces is an
addi ti onal opportunity for fraud that is harder to
identify and prosecute, primarily because the effort and
cost to produce a deceiving electronic storefront is far
| ess than that required to produce a physical plant, like
a physician's office, and far |ess costly to naintain.

There are many functions that should be
regul ated by states rather than the Federal Governnent
because of the operational efficiency that results from
the states being closer to the |ocal activity for
nmoni tori ng and enf orcenent purposes. Health care has
traditionally been a local affair because of the
centuries old relationship between a comunity and its
hospital, alns house, or clinic and its nedical
practitioner. Yet, nmedical education now is sonewhat of
a national affair where a doctor can, w thout nmany
barriers, nove about freely to practice around the
country. Simlarly, a pharmacist practicing in a
Wal green's in San Di ego should feel right at hone in a
Wal green's in Chicago.

Finally, national health insurers such as
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United Health Group, Aetna, Humana Heal th Net, Anthem and
Cl GNA have clearly denonstrated that a Federa
infrastructure can be achieved to have appropriate
econom es of scale in the health insurance market. Wy,
then, are core nedical institutions state |icensed rather
than federally |icensed? The Internet takes this issue
even a step further by demandi ng the consi deration of
rapid reformul ati on of state |licensure policies with a
focus on high level reciprocity to allow states to
concentrate on nonitoring enforcenment of fair practice
rather than licensure.

And with that, | wel cone comments.

MR. DELACOURT: Okay, thank you, Professor
Parente. Qur next panelist is Bob Waters.

MR. WATERS: Good afternoon, | appreciate
everyone's indulgence in staying so late in the afternoon
and | won't suggest that we were “buried” in the program
but | did note that sone of the other panelists who did
appear before us m ght nmake that an appropriate comment.

My nane is Bob Waters, and | serve as counsel
to the Center for Telenedicine Law. The Center is a
501©) (3) organi zati on which was established in 1995 by a
nunmber of |eading major nedical centers, including the
Mayo Clinic, the Cleveland Clinic, Texas Children's
Hospital, as well as sone rural health tel enedicine
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providers, including the Mdwest Rural Tel emedicine
Coalition. The purpose of the Center is to take a | ook
at | egal and regulatory barriers to help analyze and
suggest solutions to those probl ens.

Over the course of the |ast seven years, our
organi zation has carefully reviewed the devel opnent of
state | aws governing e-health, tel enedicine and
tel ehealth. We issued our first report on this subject
in 1997 and we' ve been providing regul ar updates ever
si nce.

As many of you know, telenmedicine is exciting.
It's changing the way health care services are delivered.
A few exanpl es you may be aware of, Dr. M chael Debak
used tel emedicine to consult with Boris Yeltsin when he
was having his heart problens; the Shriner's Hospital
routinely uses telenmedicine to follow up on burn patients
so the young pediatric patients can be relocated to their
honmes; radiol ogists routinely use telenmedicine as a part
of reviewing films froman emergency roomin the evening
or on an on-call basis; and the mlitary, Veterans
Affairs and many other agencies are using it as part of
their own health care delivery systens.

The Federal governnment has recogni zed
telemedicine. |In |last year's Federal appropriation,
there were sone 40 special congressional projects related
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to telemedicine at the local level. There are at |east a
dozen, maybe two dozen Federal agencies that have
provi ded support for telehealth and tel enedicine
servi ces.

When these services are provided, oftentines,
civic |leaders proclaimthat the citizens of our community
wi |l have access to the world's greatest medica
expertise. What they don't say, is oftentinmes, is that
the world's greatest nmedical expert cannot answer the
phone because they're not locally |icensed. Really what
you have to understand is the way the current |egal and
regul atory structure is set up.

Heal th professionals are licensed at the |ocal
|l evel. But interestingly over time, particularly for the
medi cal and nursing profession, the standards have becone
largely uniform To be licensed as a doctor, you have to
pass the same U. S. nedical licensing examin all 50
states. It's the sane 1,600 questions, it's the sane
passing score. The sanme thing is true in the practice of
nursing. There is a uniform national examthat has
evol ved.

VWhen these |laws were originally devel oped,
there was wide variation in terns of the standards to
practice, but now we have sinply adm nistrative
di fferences. Each state believes it does a better job of
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screeni ng candi dates and nmany states require that the
candi dat es appear before their boards to be screened. |
know of one radiol ogist who holds a license in 20 states.
It cost him $20,000 to do that. He had to travel to many
states to appear.

To expect that the specialist at NIH or at
Sl oane-Kettering or at the Mayo Clinic will travel to al
50 states in order to be available on the off chance that
they get a call fromone of those renote |ocations is
sinply unrealistic. W need a new systemif we want to
make our nation's nedical expertise available to everyone
in the country.

The Federation of State Medical Boards began to
address this issue and proposed a nodel state statute to
accomplish this objective. It basically said that if you
were |icensed in one state, you would have an opportunity
to get an expedited license in any of the other states.
Unfortunately, only a handful of states have adopted that
nodel and those are shown on the graph. W would have
hoped that it would have been nore. |It's not a conplete
solution, but if it would have worked and woul d have been
an expedited system it probably would help resolve this
problemto some degree.

VWhen we issued our report in 1997, we actually

found that state | aws were headed in the reverse
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direction. They were becoming nore restrictive and
l[imting the ability of tel enmedicine providers to provide
services across the national platform

This gives you an idea. This is a noving
target, but nost states will now tell you that ful
licensure is required to provide services to a patient
within that state either by board policy, by state
statute or by regul ation.

' mgoing to give you sonme exanples. | chose
them very carefully knowi ng that panelists from Florida
and Maryl and were going to be here. | carefully avoided
sel ecting those states, but let nme give you a couple of
exanpl es.

The State of Oregon is a good exanple. Oregon
passed the Federation Model Act for expedited |licensure.
It says that if you are licensed in one state, you can
get an expedited license to practice telehealth into the
State of Oregon. However, in inplenenting it, the board
i nposed a rather unusual requirenment, and that is that a
physi ci an shall exam ne the patient in person prior to
di agnosing, treating or prescribing. So, you sinmply
can't take advantage of that expedited license unless it
was al ready a patient of yours. The specialists at NH
or at Sl oane-Kettering or at Mayo will never qualify for
t hat provision.

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

621

Texas i s another exanple. Texas also passed a
version of the Model State Act. But in the inplenenting
rule, they nmade a special exception. They said you can
qualify if you' re sinply consulting with a |oca
physi cian. But, of course, you have to pass through a
specialist in the same area within our state. It's
al nost an exit tax or a toll. Talk to a specialist in
our state before you go to a specialist outside of the
state. And Texas and other states routinely do not
| i cense physicians by specialty area. So, there doesn't
appear to be a rational basis for that underlying
requirenment.

There's been a growing trend and great concern
about rogue Internet sites that offer prescription
medi cati on over the net. The knee jerk reaction to that
is to simply prohibit all prescribing over the Internet
wi t hout taking into account what other types of services
m ght be associated with that, whether there would be
t wo-way vi deo interaction, whether or not there would be
| aboratory tests, how robust the questionnaire is. And
in those circunmstances, there could be justification for
provi ding access to this tool, which could be stronger
than, frankly, the tool that you m ght get in visiting
t he doctor's office yourself.

So, we're seeing a trend towards requiring a
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physi cal exam nation for prescribing. |In sone cases, it
doesn't suggest how that exam be performed. In other
cases, it does.

Finally, 1'd note that Nevada is a good
exanpl e. Nevada had the Board of Medicine issue an
opi ni on saying that it was not practicing within the
State of Nevada if you sent a radi ograph outside of the
state and it was read by a radiol ogi st outside of the
state. The state legislature stepped in and said, we
don't like that, we're concerned about that. So, they
passed a law that said, if you electronically transmt
t he radi ograph, you have to be locally licensed if you
read it. But they didn't say if you couriered it or if
you carried it yourself. So, it was clearly a
prohi bition against the electronic version of providing
the sanme service that otherw se would be acceptabl e.

What are the solutions? | have outlined five.
One is probably scary for some, but it's nationa
i censure, as had been suggested by the previous speaker.
It may be a ways off, but frankly, with the harnonization
of the standards that are out there, it's sonmething that
at | east ought to be considered from an anal yti cal
perspective.

Secondly, incentive grants for state

cooperation. The Federation of State Medical Boards is
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maki ng a great effort to try to harnonize state policies
and we think that with additional incentives, state
policy boards, nedical boards, and nursing |icensure
boards coul d harnmoni ze significantly the requirenents at
the front end.

Third, interstate conpacts. The Nati onal
Counci|l of State Board of Nurses has adopted an
interstate conpact. |If you're licensed in one of the
participating states, you're licensed in all of the
states, and they're using the sanme resources that they
woul d have used upfront to duplicate that effort to
enforce at the back end, to go after the bad appl es and
work wi th each ot her.

| believe that there is a lot in the FSMB
approach to in-person exans that should be commended, but
it needs to be read carefully because it inposes a
requi renment that the physician nust obtain a history and
physi cal adequate to di agnose the patient, not that he

has to performit hinself.

And, finally, I would say it's an issue of
where is the patient in this equation. | think the day
will come when the patients will say, wait a second, |

can get in my car and | can drive over to the next state
and there's no requirenment that the doctor in the next
state be licensed in ny state. Now, | have a new
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mechani sm an el ectronic nechanism to see that sane
physi cian. Why should | be prohibited fromusing it?

| think there are less restrictive alternatives
that would allow that patient to recognize now he's
| eaving the State of lowa, he's entering the State of

M nnesota and perhaps M nnesota doctors are not quite as

well licensed as those in lowa. And that's a question of
information to the consuner. [It's not placing a barrier
in front of the consumer to prevent that travel. It

shouldn't just be Bill Gates and Warren Buffet who have
the ability to travel all over the world to get the best
medi cal care. It ought to be available to people of nore
nodest neans as well. Thank you very much.

MR. DELACOURT: Thanks, Bob. Qur next and
final panelist is Dr. Gary Wnchester.

DR. W NCHESTER: Thank you for allowing ne to
be here today. | always seemto find nmyself in the
position of playing defense and | guess that's where | am
already in this nmeeting today.

My experience is that of a famly doctor in
Tal | ahassee, Florida. 1've been in practice for about 28
years. |'ve been on the Florida Board of Medicine for
the last 11 years.

During that tour on the Board of Medicine, |'ve
had the opportunity to review 5,000 plus, we'll call
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“m sadventures” by physicians in our state, as well as
physi ci an assistants. It's nmy concern that seeing the
number of things that occur when there is a direct face-
to-face event between the doctor and the patient, or
provi der and the patient, | have a real concern about
what m ght be the case when there is no direct contact.

In 1999, the Florida Legislature set up a task
force to |l ook at telehealth issues. | was naned chair of
that task force and we took about a year and had just
lots and lots of neetings and tal ked to every type of
person we could think of. 1In the State of Florida,
everything is in the sunshine, so all of our neetings
wer e opened and covered usually by the press.

Looking at it wi thout taking the Federation's
point of view, it ended up we canme up with al nost exactly
t he same recomendati ons that the Federation had and
we're in the process of trying to get that passed through
the legislature. |1 will say that as part of our
proposal, which is on the web site, we do excl ude
consul tations as being sonething that does not have to be
licensed with the caveat in Florida that the consultant
cannot provide the primary care to the patient, which
means that another provider has to be involved. It
doesn't have to be a provider of the same type.

|'"d al so coment that | agree with Harriet that
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we need to be real careful about restricting the trade of
nurse practitioners and physician assistants. These
fol ks provide an incredibly inportant, valuable job and
what ever |aws and rules are across the states, | think
that we need to keep themin mnd as we nove forward.

Wth that, | will stop. M full comments are
on the web site.

MR. DELACOURT: Thank you, Dr. Wnchester. M
first question has two conponents, as there are two
conponents to the panel -- telenedicine and online
pharmaceutical sales. And so, | will pose ny question
initially at |least, to Bob Barton and Bob Waters. Could
you tell us what you consider to be the nobst significant
state regul ations that m ght potentially limt online
pharmaceuti cal sales or telenedicine at the present tinme?

MR. BARTON: |'Il go ahead and start. | guess
what | would say is | don't know that we actually have a
position that there are significant state regul ations
that are limting our online sales. | think the biggest
issue that's limting our ability to conpete is that we
have chosen to be a safe pharmacy and, in fact, we follow
the state laws that are set forth to provide consumner
safety.

Yet, as | said earlier, there are hundreds of
pharmacies -- let ne be clear here. They're not
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pharmaci es. There are hundreds of illegal web sites that
are given the ability to operate under a different set of
ci rcunstances than what we are working under. The
nunmbers that 1've heard, just in terms of prescriptions
that come into the U S. annually is roughly two mllion a
year, and that is one estimte. And so, theoretically,
those are sales that, froma conpetitive perspective,
drugstore.comis losing out on. That is primarily ny
bi ggest i ssue.

And the second one, again, as | nentioned
earlier, is there are sone differences between states and
there is one difference that we are dealing with and
that's the issue of electronic prescriptions. Again,
think there are roughly 12 states in the United States
that do not allow the recei pt or acceptance of el ectronic
prescriptions. OQur pharmacy resides in one of those, and
we actually think there are a nunber of benefits to
consunmers in allowing us to process electronic
prescriptions.

| nentioned one earlier, and that was the fact
that handwiting is an issue. W receive a high volune
of prescriptions that are not |egible and that causes a
consumer risk. It's sonething that we would |ike to have
addr essed.

MR. DELACOURT: Bob, could you respond on the
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t el emedi ci ne side?

MR. WATERS: A couple things are going on out
there that | think bear observation. One, we're seeing
this sort of rush by many states to basically bl anket ban
sonme sorts of Internet prescribing, and I can see why
there woul d be a reaction and concern about that. But I
think a little nore care should be put into thinking this
t hrough because really the question is, does the
physi ci an have adequate information to properly diagnose
and treat the patient? |I1t's not just prescribing.

| mean, there's frankly a | ot of other things
that a physician could do to a patient that m ght be nuch
nore harnful than running a prescription for Claritin or
Viagra or Propecia, in terns of advising them whether or
not they have a skin lesion that's cancerous, whether
they need to cone in and get care, whether they need to
follow up with certain other forms of assistance.

So, you need to | ook at the whole picture.

One of the issues really is that, to sinply say
t hat sonmet hing shoul d be prohi bited because an el ectronic
means was used as part of the process would be a m stake.
| think the question is, does the doctor have enough
information? When you | ook at the totality of the
information that's available to him did he
vi deoconference with the patient? Was soneone sent out
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to do an exam of the patient? Maybe it wasn't the doctor
hi nsel f.

But frankly, in our current health care system
in my own group practice, it's very possible that I would
be given a prescription by another doctor in the sane
group -- a doctor who never performed a physical exam on
me. We should not set a double standard, with the higher
standard for the electronic practice than what you have
for the in-person exam nation.

So, | think we need to get it right. W need
to not just do Regulation 1.0. W need to think through
the second and third steps because this is all evolving
fairly rapidly.

MR. DELACOURT: | will now pose the flip side
to our representatives fromthe states. Are there
reasons to think that, either unintentionally or
intentionally, there is, in fact, a higher standard for
t el enedi ci ne and online pharmaceutical sales, or have the
consumer protection regulations already in place
adequately accounted for the risks and benefits of
| nternet services? | guess we'll start with Carnen.

MR. CATIZONE: Sure. | think with regard to
state regul ation, some of the states have not been able
to address the Internet as a medium and therefore,
there's a lag time on those regul ati ons and the
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regul ati ons that exist probably are stifling the efforts
of drugstore.com and other legitimte pharmacies from
conducting business in a very safe and patient-oriented
manner .

| don't see a deliberate attenpt by the states
to i npose higher standards on Internet pharnmacies and
believe that the tide has turned, as Bob Waters has
stated, and | think states are now | ooking at this as a
bi gger picture issue and are inplenenting regul ations
that are nore Internet friendly.

The ot her issue, though, about whether or not a
practitioner, a pharmacist, a physician, or a nurse
practitioner needs to be licensed in that state is an
issue that, | think, is going to remain for a long tine.
And Meredyth may want to comment on that. | don't see
national |icensure occurring in the near future. To
interpret Federal regulations at this point, to allow
national licensure, | think, is inappropriate.

MR. DELACOURT: Meredyth, do you have a comment
on that?

MS. ANDRUS: | agree with what Carnmen said. |
do not think that the restrictions inposed on Internet
health care providers are any greater than those inposed
on providers residing in the state. | also agree that |
don't see that changing any tine soon.
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The third point that you nentioned, Carnen, is
that there is a lag tinme for many states, ny own
i ncluded, in addressing the Internet pharmaceutical sales
i ssue. We have not specifically addressed it. As | said
in nmy remarks, the Board of Physician Quality Assurance
has interpreted the Medical Practice Act to require
physi ci ans prescribing to patients in Maryland to be
licensed in Maryland, but it's not specifically set forth
in the statute. | think that's going to take sonme tinme
both for ny state and other states that are struggling
wi th these issues.

MR. DELACOURT: Dr. Wnchester, do you think
there's been sone lag time with respect to tel enedicine
i ssues and regulation in Florida or do you think that the
Board has gone ahead and addressed those issues in a
timely manner?

DR. W NCHESTER: Well, | would say the Board's
probably addressed those issues in a tinely nmanner.
VWhat ' s happened, though, is it usually takes, in ny
experience, three to four years to get sonething through
the legislature if it's a brand new concept.

In contrast, the agencies, whoever they may be,
can do things fairly quickly. Like |I said, it took us
about nine nonths to | ook at telehealth fromhead to toe
and conme up with sone real straightforward suggesti ons,
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and they're still floating around in the |egislature and
probably will be for a while. One of the probl ens, when
you're tal king about telehealth, is that topic itself is
such a noving target, that whatever we cone up with now,
five years fromnow is not going to be the sane.

| suspect we'll conme back to national |icensure
sone nore before we're through, but one of the things
that I would throw out -- and | think it's something I
bel i eve Steve nentioned -- you know, everybody feels |ike
they do the best job in their state of |icensing and
whatnot. In fact, at a Federation neeting a few years
ago, one of the noderators asked, everybody raise your
hand who doesn't think they do as good a job as the seat
next to you. O course, there weren't any hands rai sed.

But there is a fairly large variation from
state-to-state as to what the | egislatures do and,
hopefully, that reflects what consuners, the citizens of
the state, require. For exanple, in Florida, there's
sone very strict requirenents for mal practice or
financial responsibility. [It's ny understanding, and the
experts can correct nme, but it's my understandi ng that
New York, Texas and California do not require mal practice
insurance as a matter of licensure. Those are huge
issues that | think it's going to be real difficult for
the states to come together with and come up with one set
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of rul es.

MR. DELACOURT: Dr. Wnchester and Carnen have
both raised an issue that | think is inportant to turn to
and that's national licensure. | don't want to speak
directly to that, but to a broader issue. One of the
panelists yesterday -- | can't renenber the name, so |I'm
unable to give proper attribution -- said that it's “very
difficult for the Internet to abide 50 different states
| aws. ”

| wonder if this is such a situation, where the
objection isn't so nuch to any particular state |aw,

t hough that may be a problemas well, but rather to the
fact such | aws, when inposed in an e-comrerce context,
require telehealth providers and online pharnmacies to
conply with 50 different standards. Does anyone want to

address that issue?

DR. W NCHESTER: Well, | would draw an anal ogy
with driving your car. |If I'"mlicensed in Florida and
drive over the line into Georgia, | suspect I'mgoing to

have to abi de by whatever rules and | aws Georgi a has.
The |icensure process itself and the noney
that's involved gets to be a little bit stickier,
under stand, and $20,000 to have 22 licenses to practice
radiology is a |lot of expense and burden. But | think
that you have to | ook at where that noney for licensure
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is going. It goes to two things. One is the process of
licensing. But the other thing, it goes into a great big
kitty to be used to investigate conplaints against the
| i censees.

So, if we had the Federal Governnent provide
the national license, is the Federal Governnment then
going to step up to the states when they start | ooking at
the disciplinary process and pay for it, or does the
Federal government want to take on the whole ball of wax
and do |licensure and discipline fromone | ocation?

MR. WATERS: It's an interesting nodel. You
mentioned the driver's |license nodel which is, in sone
part, what the State Nurse Licensure Conpact is nodel ed
after, and what you' ve got is if you have a driver's
license in Virginia, you can drive in Maryland, you can
drive in the District of Colunbia, you can drive in
Pennsyl vani a, but when you're driving in those states,
you have to adhere to their rules and requirenents. You
pay a |license fee to your hone state, but that license is
good in other states, and it provides, if you wll,
reciprocity, but |eaves the enforcenent at the | ocal
| evel, | eaves the discipline at the local |evel, and
there's a conmuni cati on mechani sm between the states so
that, if there is a bad apple, they can communicate wth
the other states and take appropriate action.
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| think that's the kind of creative thinking
that we're going to have to do if we're going to adapt a
st ate-based licensure systemto deal with the new
econony, the new e-econony. |If we don't, at the end of
the day, | fear you're going to find the consunmer who is
going to get very upset when they find out that they can
do al nost every other transaction electronically, but
you're forcing themto get in their cars and drive in
this instance just to avoid the rigidity of the |egal and
regul atory structure.

And so, we've got to be creative. W've got to
find ways to nodify these rules, and the driver's
licenses is nmaybe a good nodel

MS. HELLMAN: | would really second that,
because | think that the key really is creative thinking.
You know, ny 87-year-old father didn't have any idea --
and he's a scientist -- no concept that we woul d have the
| nternet today. He had no concept that if he wanted to
consult with a physician at the Mayo Clinic, he could do
that via telehealth. He also had no concept of a |lot of
the professions that exist in the work force today.

| think we have to be creative. | think we
have to recogni ze that our health work force is different
than it was 50 years ago. |It's different than it was
when | started 32 years ago. | think that a huge area
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for all of us is that regulation has to keep up, and if
not, then maybe we need Federal intervention to help it.

MR. DELACOURT: What about nulti-jurisdictional
licensing requirenents fromthe pharmaceutical side? Has
t hat been an issue with online pharmaceutical sal es?

MR. CATIZONE: 1'd like to comment fromthe
state perspective and then ask Bob to give a personal
perspective. | think the systemis already in place.
What exists is that Internet pharnacies are considered
non-resi dent or out-of-state pharnmacies, and therefore,
must register or license with that state to notify the
state that they' ' re doing business in that state the
driver's license nodel

All that's required of those pharnacies then is
that they adhere to the laws in that state, so that if a
pharmacy is going to operate in Illinois and was | ocated
in New Jersey, they have to followthe laws in Illinois
in order to practice in that state. That's the nodel
that you talked about. That's the nodel that's in place.

s it difficult to conply with? | think in a
pharmacy there's a lot nore simlarity in the practice
actually than perhaps in nedicine and so the differences
may not be as great, and a corporation |ike drugstore.com
may be able to do that relatively easily. |'mnot sure
if a small pharmacy that wanted to practice in all the
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states would have the resources to be able to do that.
But perhaps, then, if you don't have the resources, you
shoul dn't be able to practice in those states if you
can't conply with their requirenents.

MR. BARTON: You know, there are instances
where chall enges do arise, and we've wal ked t hrough a
coupl e of those already. But, in general, | think we
have been able to neet the requirenents. W believe that
there is a need, there is an inherent check and bal ance,
| think, in having different regul ations or having
different states review regul ations.

| think it's an interesting coment, though,
that if the states don't nove qui ck enough, sonme Federal
intervention should take place. | think that's actually
very fascinating.

MR. DELACOURT: Well, we've been focusing
nostly on the conpetition issues and | guess I'd like to
turn to the consuner protection side for a noment. |
guess |I'd just like to pose to all the panelists the
guestion of whether there's any reason to believe that
the delivery of health services, including both
t el enedi ci ne and online pharmaceutical sales, through the
use of the Internet, is any nore hazardous or riskier
t han providing it through conventional channels? Does
anyone want to speak to that issue?
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MS. HELLMAN:  Well, it mght be risky in ny
house because we share the conputer and | noticed that we
got an e-mail recently for Viagra. |'mnot sure that I
want my husband to have access to it, maybe, we have to
di scuss that.

MR. BARTON: Well, | guess |I'd make a coment
here. The risks that do show up from our perspective is,
can | just get online and order a prescription for Viagra
or a nunber of different drugs w thout actually talking
to a physician? And | would tell you that you can get
online on the Web and order a prescription and not have
to talk to a physician and not have to talk to a
pharmaci st. The Viagra will show up at your doorstep.

It may cone fromoutside the U S. It may not be Viagra.
It may be sonet hing el se.

Were the proper precautions taken? Was there a
drug utilization review? Did we check for drug
interactions? Those, | think, are true safety risks to
t he consuner.

MR. DELACOURT: Maybe on the tel enedicine side,
| can pose a specific exanple. There was a recent series
of articles in the New York Tines about the difficultly
in accurate interpretation of certain types of
radi ol ogi cal imges, specifically mammogranms, suggesting
that correct interpretation of these imges required a
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| evel of physician expertise that's in short supply.

So, ny question is, how does an exanple |ike
that, where the use of tel enmedicine could nake expertise
that may be geographically concentrated available on a
wi der basis, how does that affect the cost-benefit
anal ysis or risk analysis with respect to tel enedicine
vis-a-vis in person diagnosis?

MR. WATERS: Well, | think it definitely shoul d
be factored in. Clearly, there are situations where
there is not the type of nedical expertise in a |ocal
community that you would want. There may not be a
dermat ol ogi st. There may not be a psychiatrist. | know
near my hometown there's not a psychiatrist, psychol ogi st
or a clinical social worker within 60 or 90 m | es.

And if the telehealth services make that
expertise avail able, you' re probably enhancing the
quality of the care, notw thstanding the fact that an
argument m ght be nade, dependi ng upon the way the
technol ogy is used and when information is transmtted,
that there m ght be some information lost. But if there
is sonme information lost, it may be better than no
i nformati on what soever being provided to the appropriate
expert.

' ve heard countl ess exanples in the

telemedicine literature and at conferences of situations

For The Record, Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

640
where a dermatol ogi st has been successfully able to
di agnose a skin disease that soneone had that went sinply
undi agnosed | ocal | y.

The real question may be, down the road, is, if
you have tel enedi ci ne equi pnent in your hospital and you
fail to use it and you fail to avail yourself of the
renote expert, are you going to be liable for not using
t he equi pnent ?

MR. DELACOURT: Professor Parente?

DR. PARENTE: | have a comment. There was
actually a study that we did with the |local M nnesota VA
on a telemedicine application. A VA is a different
ani mal than nost health care in the U S. But what was
interesting about it was, we were focusing on diabetic
patients who needed to get retinopathy screening
procedures done. In the case of M nnesota, they're
serving about a five-state region. Patients could be
driving in fromas far as North Dakota or Woni ng

Now, the VA reinmburses for all that travel.

And t he thought of actually having tel enedicine out in
t hose renote | ocations, though you still have to specify
someone at that |ocation who could take the actual
digital imge, was a huge advance in terns of access to
care and quality. |In the case of diabetes, they could
actually prevent blindness right on the spot.
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Plus the cost inplications, in ternms of transport, mde
it a tremendous cost savi ng advant age when we sort of ran
t he nunbers, if you will.

Two coments about that analysis. One is, it's
a great success story about tel enedicine as a wonderf ul
thing to do. The second thing, though, is that actually
doi ng sone enpirical research |ike that takes sone very
careful consideration of exactly how the cost benefit is
going to weigh in the right way.

There's a growing literature -- enpirical is
what the academ c does here. There's a grow ng
literature on what is the cost benefit of telenedicine,
but it is a case-by-case basis.

And | just want to offer one other comment.

The people that are really |ooking at that grow ng
literature, besides just the state authorities, are

Medi care and Medi caid. Medicaid has been considering the
use of telenmedicine for quite some time. Medicare has

been goi ng back and forth about this issue, about whether

they will reinburse telenedicine or not, and what denand
does it suddenly create. |It's alnpst a case-by-case
basi s.

| think, Bob, you know this better than |I. But

they are definitely holding down the fort on any sort of
t he Federal endorsenent of telenedicine as a w despread
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medi cal therapy.

MR. WATERS: Al though, actually, Congress in
the | ast session passed |legislation that does provide for
nost of the basic eval uation codes and rei mbursenment for
tel ehealth services. So, Congress has made that judgnent
that it would be appropriate, and the Medicare programis
rei mbursing for a substantial nunmber of the codes, as are
many state Medicaid offices. So, it's evolving. But
you're right, a year-and-a-half ago, that was not so
true.

DR. PARENTE: Right. The question of cost
benefit, because of Medicare reinbursing -- that
basically feeds into the data rei mbursenent systemt hat
ultimately informs public policy analysis. So, you could
do evaluations as time goes on even on a nore national
scal e.

MR. WATERS: The other thing on this risk
guestion | would raise is that if you did a Lexis search
-- which is a conputer database that |awers use to take
a |l ook at case law that's out there -- you'd find very,
very few cases, if any, dealing with nmal practice where
tel emedi ci ne was the crux of it.

Now, that's not to say that there won't be, and
undoubt edly, there will be as it beconmes nore commonpl ace
in terns of the delivery of health care services.
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However, oftentines in the use of tel enedicine, what you
have is nmore than one doctor involved. You have a
consulting relationship and you have a | ocal physician
connecting with a specialist. So, you're actually not
just having one provider involved, but probably two
provi ders involved in the care of a patient. And
presumabl y, one woul d hope that that would further
enhance the ability to get the right answer.

MR. DELACOURT: Dr. Wnchester, has there been
any concern by the Florida Board that |icensing
requi renents mght potentially make inportant expertise
off limts to Florida health care consuners?

DR. W NCHESTER: The reality is that this type
of practice of medicine has been going on for nmany, nany
years. AFIP has been reviewing slides since | was in
hi gh school working in the lab in the hospital.
Radi ol ogy, of course, is a textbook case and you
nmenti oned about manmograns, indeed radi ol ogi sts reading
mamogr anms are getting out of the business as quickly as
they can instead of getting into the business.

So, | think there are certain fields that
absolutely I end thensel ves towards tel ehealth issues --
pat hol ogy, dermatol ogy, and radiology. But |I wll say
that there are sonme that | just really have a hard tine -
- maybe it's just because I'mtoo old or sonmething -- but
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| have a hard tinme understanding how people can get a
real good grasp on sonmebody having a stroke or a heart
attack or sonmething like that over the tel ephone. So, |
think it depends on what the subject matter is.

But in any case, the protection issue is that
ei ther the doctor providing the opinion or his
counterpart in that state has got to be |iable,
responsi ble for that opinion. And if that's the case,
then I'mall for it.

| had the opportunity a couple of years ago to
visit the University of Vernont. | don't know if any of
you all are aware of their programup there. But they
have a | ot of satellite clinics, basically, that are all
tied into the University of Vernont. | was real
i npressed | ooking at the nephrologist's ability to | ook
at a dialysis unit 100 ml|es away, or | guess in Vernont
it may have been 50 mles away, but to | ook at the
patient and to |l ook at their shot and see if it's
infected and to treat it, you know, over the Internet
wi t hout that patient having to travel to the University.

So, | think there's a | ot of good opportunities
out there for it.

MR. DELACOURT: Turning back to the online
pharmaceuti cal sales side, | don't know how many of you
were in attendance for earlier panels of our workshop,
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but two of the other industry areas that we addressed
were online w ne sales and online contact |ens sales, and
it seems to me that these raise simlar issues to
prescription pharnmaceutical sales over the Internet.
Essentially, the primary consunmer protection goal is to
prevent hazardous materials fromfalling into the wong
hands.

" mwondering if there's anything that is
uni que about prescription drugs that woul d set them apart
and make the consuner protection requirenents different
fromw ne sales or contact |enses.

MR. CATI ZONE: As you stated, prescription
nmedi cati ons are inherently dangerous products, and they
need to be regulated fromthat sense as well as
regul ati ng for consumer protection. That's why the rules
in place regulating the practice of pharnacy
differentiate prescription medications from conpact discs
or books that you can obtain, even wi ne, via the
| nt er net .

| f the pharmacy is properly licensed, if
they're adhering to the Iaws and regul ati ons governi ng
the practice of pharmacy, which include delivery of
prescription nedications to patients and the safeguards
that must be in place for that to occur, then there is no
di fference between an Internet pharnmacy and a traditional
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brick and nortar pharmcy.

If the site is operating illegally or as a
rogue site, then all the concerns that you've voiced
about prescription nedications being delivered
i nappropriately, maybe to children, exist and there's
nobody nonitoring or trying to stop that unless sonebody
stops the activities of those rogue or illegal sites.

MS. ANDRUS: Another difference is the
interaction of drugs fromthe two industries that you
ment i oned.

MR. DELACOURT: Okay. And how woul d that be
reflected in the regulation tailored specifically to
I nternet transactions?

MS. ANDRUS: Well, you said, is there anything
about pharmaceutical sales that would make it nore a
subj ect for regulation as opposed to a product |ike a
contact lens or wine. |'msaying that because
pharmaceuticals are inherently dangerous products, the
conplicating factor is that unlike w ne or contact
| enses, if the pharmacy is a rogue site, is not
nmonitoring the sales and nonitoring what drugs you are
buyi ng and how those drugs may interact, that is the
factor that 1"'mtrying to say is different about the
ot her products.

MR. CATI ZONE: The interaction between a Merl ot
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and a Cabernet is a lot different than Cumadi n and
aspirin in a patient.

MS. ANDRUS: Right, right. You m ght put a
left in the wong eye or whatever, but it's not quite as
danger ous.

MR. DELACOURT: So far we've spoken nostly
about potential state regulatory barriers to online
pharmaceuti cal sales and tel enedicine. For a nonment, |
want to re-direct the discussion and see if there's been
any experience or evidence of private restraints. Wth
respects to the industries at issue, it seens to ne that
different concerns would arise. Wth tel emedicine, |
guess the concern would be physician or hospital
agreenents to permt or not to permt transm ssion of
certain x-rays or other digital images. In the online
phar maceuti cal context, perhaps the concern would be
threats by brick-and-nmortar pharmacies to cut off certain
drug conpani es distributing on the Internet.

Are these the sorts of restraints that anyone
is concerned about or has seen popping up?

MR. CATIZONE: Early on in Internet pharmacy
hi story, there was a bit of constraint that occurred when
i nsurance conpanies were failing to cover the
prescriptions issued by Internet pharnmacies.

MR. BARTON: Thanks for the lead-in. There are
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a few issues, | would say three, that we run into right
now. One is our ability to provide what's referred to as
uni versal coverage -- universal insurance coverage -- and
t hat neans you, as a consuner, have an insurance plan and
you conme to drugstore.comto have your prescription
filled and you want to be able to utilize your insurance
and sinply pay your copay.

Well, our ability to accept your insurance is
limted to those insurance conpani es and pharnmacy benefit
managers that choose to allow us into their network. You
know, at this point, the typical brick-and-nortar
pharmacy, if you | ook at their pharmacy sal es insurance
ratio to cash sales, it's usually a 90/10 scenario. CQur
busi ness, if you just ook at the mail order side of our
busi ness, is closer to 80 percent cash, 20 percent

i nsurance. And that's a reflection of the number of

i nsurance conpanies who will not -- insurance and
pharmacy benefit nanagers -- who will not let us into
their network, and in sone cases, will agree to put us in
their network but at a reinbursenent rate that will not

all ow us to even break even on a script. You know,
that's one such issue.
You brought up contact |enses. That is another
such issue that we have investigated, which would be a
perfect product fit for our environnent. However,
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because of fairly conplicated state | aws and optonetri st
and manufacturer rel ationships, we've had chall enges
getting into that.

And the third, interestingly enough, is pet
prescriptions, and again, that's the rel ati onships
bet ween veterinarians and agai n manufacturers, where they
are maintaining a relationship and are not all ow ng
out side conpanies to be able to provide services for
CONSUNers.

MR. DELACOURT: | will pose the sanme question
to Bob Waters and Dr. Wnchester. Have you seen any
evi dence of private constraints in the tel emedicine area?

DR. W NCHESTER: | would say that | haven't
seen that, but at least in Florida in the case of Beal eg
vs. TMA, there was a precedent set for econonmc
credentialing by hospitals as being a | egal issue, that
is, if the hospital feels |like sonebody on their medical
staff is doing sonmething to decrease incone to the
hospital, they can summarily kick them off staff without
any recourse by the provider.

So, | could easily see a radiol ogy group
getting a better deal maybe on mammograns by sendi ng them
to Enery instead of being done at my |ocal hospital, and
then the hospital getting upset about it. So, | haven't
seen that, but the stage is set in Florida for that to
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happen.

MR. WATERS: | haven't seen any evidence on the
private side because | think people don't control the
mar kets the same way as perhaps other industry where
they' ve been able to block or I ock people out. There's
sone anxiety. The |atest version of the Joint Comm ssion
Rul es for Accrediting Hospitals has provisions in there
related to telehealth. It has a provision in there that
the staff have to pass on what applications are
acceptable to be done in the hospital, which, on its
face, is a fairly reasonable requirenent. [It's done in
terns of other types of health care innovations.

You coul d envision a situation where a
conservative group of physicians who did not want to
adapt to new technol ogy would dig in their heels for an
i nordinate period of tine. But | have no information or
evi dence that that's happened in any particul ar
ci rcunst ance.

MR. DELACOURT: Professor Parente?

DR. PARENTE: It's a question of, do you folks
face basically any restrictions fromprivate insurers in
terms of reinbursenent for services?

MR. WATERS: | think there's actually a survey
that's being conpleted right now by the Anmerican

Tel emedi ci ne Association to | ook at that situation and to
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exam ne whet her private insurance, how they conpare, say,
with Medicaid and with the Federal government in terns of
rei mbursing for telenedicine. M expectation is the
results fromthat survey should be out within the next
six months and it's somet hing probably the Comm ssion
ought to take a | ook at as well.

| know that in many states when hospitals or
providers go to their private insurers and have told them
they intend to use telenmedicine, in many cases they've
said, fine, we do not have a problemw th that as a
nodal ity, rendering certain types of services.

MS. HELLMAN: That's actually been ny
experience. M office staff did a survey when we were
| ooking at participating in a telenedicine grant and we
surveyed our five top insurers that we deal with, and al
of them said that they would reinburse for the procedure
codes the sane.

MR. DELACOURT: Bob, you nentioned a survey and
that's a nice lead-in to a question that | have fromthe
audi ence, which is, | think, probably posed by one of ny
FTC col | eagues as it asks about the enpirical economc
data. And the question is, “Are there studi es about cost
savi ngs, choice or consuner protection concerns arising
from expanded use of the Internet to deliver tel emedicine
services and online pharnmaceutical sal es?”
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MR. WATERS: |'Il take a shot at part of it.
This is not quite the question, but | guess in preparing
for this | was interested in terns of whether or not
there's enpirical evidence on the econom c inpact that
restrictive state policies would have on the delivery of
tel ehealth services. And the problemwth that is you're
trying to predict the future.

What happens is that if a physician believes
that there is any chance, or a nurse believes there is
any chance, that their license may be yanked, they
usually run pretty hard and pretty fast.

So, in ternms of interpreting signals that are
sent out by the state |legislatures, by the licensure
boards or other regulatory officials, usually what
happens is, with the exception of the npbst egregi ous of
the rogue sites, you'll find the mainline practitioner
running pretty far away and they're not going to
challenge it. They're not going to say, hey, |I'm going
to take this to the Suprene Court and risk ny |license and
ri sk everything to prove that | ought to be able to see a
few patients by tel enedicine. So, you have a difficult
time devel oping that kind of data.

There is quite a bit of data that is being
developed in ternms of the cost savings associated with

tel enedicine, particularly in ternms of averted
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hospitalizations to inprove quality of care for patients.
Home health is an area that's particularly ripe for that.
There's been sone significant studies that have been done
in the honme health area. | would be happy to provide to
t he Comm ssion sonme references from many of the papers
that are presented at the Anmerican Tel enedi cine
Associ ation or in various scholarly journals along those
l'ines.

MR. DELACOURT: Did anybody el se have a comment
on that? 1'd be interested to know -- | nean, in both
areas, we're tal king about relatively new industries --
but 1'd be particularly interested to know if there had
been any studi es or thoughts about conducting studies
relating to cost savings and ot her potential benefits
that the access in these areas m ght provide.

MR. CATIZONE: |'m not aware of any enpirical
studies. |'ve seen newspaper reports that have conpared
prices of Internet pharnmacies versus the traditiona
brick and nortar. But | haven't seen any enpirical
st udi es.

MR. BARTON: You know, the only thing | think I
can add to this is that we do advertise that our prices
are 15 to 25 percent cheaper than the brick-and-nortar
phar maci es, and we think our nodel actually allows us to
do that because we don't have a nationw de infrastructure
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of brick-and-nortar stores, yet we can still serve
consuners nationwi de. So, there's your data.

DR. PARENTE: Can | ask a question on that?

MR. DELACOURT: Absolutely.

DR. PARENTE: | actually went through a |ot of
the telemedicine literature before | canme here and it's
all looking great. That's where all the literature is.
There isn't nmuch on the pharmacy side.

The question | have is, can the pharnmacy side
actually provide sone of this literature or at | east
participate in sone of this stuff? Because, in theory,
if this really is welfare inproving to the consumer, then
t he PMPN t hat conmes back to, say, a nmanaged care firmfor
fol ks that are using the online pharnmaci es versus not
shoul d have a net cost savings if you control for their
case m x and everything else like that. So, the data is
there, at least in many insurance conpanies that are
usi ng your services, that could actually answer that
guesti on.

MR. BARTON: | think it's still relatively
early. We're in the infancy of online pharmacies.

DR. PARENTE: Ri ght.

MR. BARTON: Drugstore.comis in the process of
actually proving out the business nodel that works and we
actually believe we're fairly close to that. But, you
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know, that aside, | think over time we will be able to
prove out that things |like accepting e-prescriptions wll
save costs. So, right now, you get a prescription that's
illegible, you ve got a 70, $80,000 a year pharmacist who
has to pick up the phone and try to track down a doctor.
If you' ve ever tried to do that before, you realize that
that's a challenging task at tines. But that costs an
enor mous anmount of noney on a contribution margin basis,
which is the way | | ook at our business.

So, there will be data that will show that our
ability to fulfill a prescription over tine versus a
standard brick-and-nortar -- the data should prove out
that we can be nore efficient, nore focused, and nore
stream ined. Transm ssion of data is nore clear, nore
| egible. No need, again, as | nmentioned earlier, for a
footprint of 4,000 stores nationwide. So, you elimnate
a number of adm nistrative expenses and your nanagenent

of inventory can be much nore efficient through a series

of one to two distribution centers that fulfill a
nati onwi de sales force, if you will, via the web, as
opposed to nmultiple DCs that fulfill rultiple stores

which ultimately get to the consumner.

MS. ANDRUS: | think one other source of
information nmay be the FDA because | think they have done
studies -- primarily on the illegal web sites -- but they
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have done studies that show that prescriptions online can
actually be nore expensive than prescriptions bought in a
drugstore. And, again, that nmay be because they're
purchased wi thout a valid prescription or without a valid
doctor visit or whatever. But | have read those studies
as well.

MR. CATIZONE: | think what was included in
t hose studi es was those rogue sites that were charging
$80 to $100 fees for the doctor consultations or online
guestionnaires which inflated the nmedication prices.

When you | ook at these issues and devel op the studies,
you have to ensure that the pharmacy's care provided
across the board is equal, so that if they' re conducting
drug use reviews or patient counseling, and you' re not
just | ooking at the drug product, you can evaluate the
cost of the drug products fairly easily. Such cost

eval uations are facilitated by the Internet and the
transparency that's been caused with the availability of
nmedi cati ons from Canada and ot her sources that are being
sold for 10 to 20 tines less than U. S. prescription

medi cati ons.

MR. DELACOURT: We're coming to the end of our
time, so | have one final question. And that is, what,
for us here at the FTC, should be the next step?

Cbvi ously, we've convened this workshop to educate
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oursel ves about what is going on in this area and others,
but I'd like to know the thoughts of each of the
panel i sts about what, if anything, the FTC should do
next, and specifically whether there are thoughts about
filling in some of these gaps that we' ve tal ked about in
the area of the data. |In other words, do any of you, at
this time have thoughts about studies that the FTC m ght
conduct ?

DR. W NCHESTER: Certainly, | think that data
is always valuable. 1In fact, ny partner and | have made
a practice over the years to totally elimnate our
enotions when we were | ooking at contracting and what not
and instead go with the data because the data often wll
show sonething entirely different than what your enptions
said to begin wth.

| don't know how far you're planning to dig
into this, but there are some good sources out there that
|'"d be glad to share with you concerning the licensure
and protection issues fromother people. |'d be nore
t han happy to help in any way | can.

MR. DELACOURT: Bob, any thoughts?

MR. WATERS: | think that this is a place where
the FTC could play a constructive role because -- not to
suggest that states or the state |egislatures or the
boards have anything but the best of intentions in m nd
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in ternms of trying to protect the health and safety of
the residents of their state -- | think these entities
could use a little help and a little pushing and nudgi ng
to think creatively through how to avoid comng up with
nore restrictive alternatives when there are better ways
to do it that ensure that quality telenedicine is
avai l abl e, and that citizens do have access to those

great medical experts and experti se.

| gave sone exanples -- | can give many nore
exanples -- of some of the state laws. It's the first
variation. |It's their first crude attenpt to do it and

t hey need sonme hel p and nudging to make sure they nove to
t he higher level, otherwi se the systemw || becone
stagnant. Providers are not in a particularly good
position to push the outside of this envel ope. Because
they risk losing their licenses, they' re going to be
very, very cautious. That's where sone forward-thinking
people need to spend a little time and work with them

|, I'ikewi se, can provide you sone additional
resources of other information, maybe sone of the same
ones that have already been nentioned, but maybe sone
others as well.

MR. DELACOURT: Thanks very nuch. Professor
Par ent e?

DR. PARENTE: Two points, one directly rel ated
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and one obliquely. The first is with the issue of online
pharmacy evaluation. | think that would be a really
interesting thing to follow up on, and nmaybe worki ng
col | aboratively with drugstore.com and ot her vendors.
The way the study design would have to work, though, is
that you'd have to get an insurance conpany or two to
participate, try to purchase their data or arrange for
licensing of their data to evaluate it, and basically
conpare and contrast right down to the person |evel
PMPN. |s there a cost savings from an online pharnmacy
conponent versus essentially the regular systen? It is
an evaluation that is easy to do if you have an insurance
conpany that's willing to participate with you.

| understand that the industry is in its
infancy, but it should at |east be sonmething that's set
up right now in study design. Also, taking into
consideration this survey issue that potentially
val i dates the data, to get at Carnen's issue, about
basically these cost mark-ups that m ght not necessarily
be refl ected.
For drugstore.com if 80 percent of your
busi ness is cash and 20 percent is insurance and you want
to prove your cash to insurers, that's one way to do it.
I f you actually show that PMPN is | ower and they have
sone negotiation room
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The oblique comment is the issue | raised
earlier in the nmeeting -- licensure of health insurers.
| don't know whether or not there's just too few of them
to really care.

But | still don't understand why this needs to
be at the state level. | nmean, | know there's a soci al
m ssion, but there are national conpanies doing it on a
massi ve scal e, and Health Market was an exanple of a firm
that tried to do this. They actually tried to do the
sane thing that I think drugstore.comdid, which was to
go through and basically adhere to state |icensing
requi renents. But in the case of going through health
i nsurance conm ssioners, it is a big, expensive |egal
process to do that. They managed to get through six or
seven states, but then ran out of venture capital.
They're sort of puttering around right now to see if they
can actually nake it happen.

In the meantime, firnms |like definity.com and
Lum nesce -- defined contribution health plans -- are
basically operating in a world exenpt from state
regul ati ons and their markets are taking off. [If you
want to talk further about that, | actually have a study
t hat just got funded on defined contribution plans and we
can talk further. That's ny personal plug. But thank
you very nuch
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MR. DELACOURT: Meredyth, any thoughts?

MS. ANDRUS: Like | said earlier, I'm an
antitrust prosecutor and I'm al so counselor to ny state
i censing board, so | have a very schi zophreni c approach
to this whole thing. But |I'ma great proponent for state
and Federal cooperative efforts to address this. | think

that the states can be of assistance to the FTC in this

regard.

| disagree with you, Steve. | think that the
i censing issue should be kept at the state level. It's
definitely a concern for state governnent, in ny view |

know t here are broad-reaching national concerns, but I
think that that's sonething that we could work on using
creative thinking and cone up with some sol utions
jointly.

MR. DELACOURT: Thanks. Bob, any thoughts?

MR. BARTON: Forgive nme, I"'mgoing to read a
guote here. Basically I'd ask the FTC to renmenber the
prom se it nmade in the congressional testinmony before the
Committee on Commerce, Subconmittee on Oversight and
| nvestigations in July of 1999. Specifically, "the
Federal Trade Conm ssion will continue to do its part to
conbat deceptive practices by online pharnmacies and to
assi st other authorities in their investigative works."

And that's what, | guess, ny request is. |
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don't know that drugstore.coms role is to dictate safe
pharmacy practices. | don't think that's the right
thing. | think the NABP can do that. | think state
boards, obviously, can do that. But what we're | ooking
for is, if we're going to choose to follow those, if we
accept those to be safe practices and we choose to follow
t hose practices, then we'd look to the FTC to hel p us
make sure that other online web sites actually have to
foll ow the same set of criteria, and, secondarily to
that, to help us with the push of educating consuners in
regards to VIPPS certification and allowing themto
identify the difference between a safe practicing
pharmacy versus an illegal web site. That pertains
directly to those fol ks who al so choose to advertise
t hose rogues, and hel ping us require those advertisers to
provi de sonme | evel of information or education to
consuners regarding the difference.

MR. DELACOURT: Harriett, do you have any
t hought s?

MS. HELLMAN: Sure. Pediatric people think
very sinplistically because we talk to five-year-olds al
day long, and so, to nme, it's very sinple. M problemis
that if a patient is mne and |I've seen themfor 12 years
and | prescribe for them-- and |'ve been prescribing for
32 years -- and their managed care says you need to use

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

663
an online pharmacy located in this state, state X. It's
illogical to me if I"'msitting there with a patient, |
know them |'m prescribing for themwell, and their
managed care says you nust use this channel, that their
prescription won't be filled.

| think we have to | ook at the health work
force. | think we have to be creative, and | think we
have to communicate with other health care providers.

| was thrilled to read Dr. Wnchester's
comments on telehealth that are published on the Wb
because it used the word, all the way through,
“practitioner.” | have to conplinment the Florida Board
of Medicine. | think you really |ooked at that, and
that's very inportant, because we're all part of a team
and that teaminvolves the pharmacist, it involves the
| egal profession, it involves physicians and it involves
ot her health care providers, and please, let it involve
the FTC. Thank you.

MR. DELACOURT: Carnen?

MR. CATI ZONE: From our perspective,
representing the state boards of pharmacy, we would
request your support in ternms of studies and information
to support changes in state practice acts and regul ati ons
that pronote uniformty and creativity anong the states.
We woul d ask you to continue your efforts in the area of
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fraud and deceptive practices, particularly health
information and health clainms because your |eadership in
this area has been invaluable to the states and NABP. It
has resulted in the prosecution of a nunber of sites that
wer e dangerous to consuners.

Finally, we would ask for your assistance in
gai ning resources at the state level to cl ose down those
rogue and illegal sites that are endangering the health
of consuners and stifling the ability of legitimte
pharmaci es to conduct and practice pharmacy as it should
be.

MR. DELACOURT: Well, that's the |ast word, and
|"d just like to thank everyone for participating today,
especially given the | ateness of the hour. W wll be
reconvening tomorrow morning at 9:00 a.m The next panel
will be on Internet auctions.

(Wher eupon, at 6:19 p.m, the workshop was

adj our ned.)
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