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PROCEEDI NGS

WELCOM NG REMARKS

M5. HARRI NGTON: Good norning. It's 8:45, and
that's when the agenda says we're going to begin, and so
we are begi nni ng.

My nanme is Eileen Harrington, and |I'mthe
associate director for marketing practices here at the
FTC. The marketing practices programis the one that
has responsibility for our work in the tel emarketing
ar ea.

Today we are going to explore the do-not-call,
the existing provisions of the Tel emarketing Sal es Rul e
and ot her questions and concerns that arise around
per haps conpeting interests between the business
interest in marketing, in reaching custoners and
potential customers, and the interest of consumers in
havi ng sone power over the inflow to their honmes of
mar keti ng calls.

This forumis the beginning of the FTC s revi ew
-- formal review of its Telemarketing Sal es Rule, which
was promul gated in 1995 at the direction of the
Congress. There are sonme basic ground rules that | want
to go over first of all for today's forumand then talk

a bit nore about what we hope to acconpli sh.
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Because this forumis both part of the record in
our review of the Tel emarketing Sales Rule and also a
public event and forum concerning public policy, we are
transcri bing today's session, and we have a fabul ous
stenographer with us, | can attest to her anmazing
ability, because she did another workshop that we had
recently which was quite interesting infornmation packed
and contentious, and she didn't mss a word. But we
need to do sonme things here at the table to nake it
easier for her and possible for her to do her job.

First of all, when you speak, when | recognize
you to speak, would you pl ease say your nane and
initially identify the organi zation that you are
representing. As the day goes, she'll becone conpletely
famliar with your organi zation, and she also has a
list, as all of you do, on the back of the agenda of the
organi zati ons that each participant here at the table
represents, but for the beginning part of the day, it's
very inportant when you speak to identify yourself for
the record.

W will take sone breaks during the day, and
hopefully that will be sufficient to permt our
st enographer to regroup, but if for sonme reason she
signals nme that we need a short break, we'll be taking

t hat .
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We intend to stick very strictly to the agenda
and the tinmes in the agenda. So, everything will happen
-- for those of you who are just comng in or those who
are not here yet, we start on tine, and we stay on
time.

The process for discussion here at the table
will be that if you want to speak, you need to put your
name tent up, and I will be keeping track of who has
asked to speak approximately in the order that | see
your nanme cards, but | am noderating this discussion,
and I will feel free to call on people out of order if |
think that it's likely that there may be sone usefu
poi nt of view that one participant has that m ght be a
good followon to what has just been said or to the
subj ect that seens to be on the table.

Also, if there -- if participants, rather than
engagi ng i n conversation, engage in sort of
st at enent - maki ng and speechifying, then I'mnot going to
call on themas frequently, because that's really not
what we're | ooking for today. Wat we want to have is a
di scussi on about the tension, | think, that exists
between legitimate interests that businesses have in
doing their marketing and concerns that consuners have
about their perceived inability perhaps to control as

much as they would like the incomng calls that they
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receive. That is a tension.

We all understand that, and we want to talk
about the state of marketing, about the concerns of
consuners and ot hers, about the FTC rule, the
do-not-call requirenent, whether it is working, whether
it needs to be tweaked or nodified, whether there are
addi ti onal nonregul atory steps that could be nade.
Those are the kinds of issues that we want to have
di scussi on about .

My col | eagues fromthe FTC staff, let ne
i ntroduce themto you, who are also working on this
project are Katie Harrington-MBride. Sonme think that
Katie m ght be ny nuch younger sister, but she's not.
We have no relation other than a real interest in this
i ssue and a working relationship. Katie is the staff
attorney who is going to be responsible for |eading the
Tel emarketing Sal es Rul e revi ew project.

Carol e Danielson also is lending a very able
hand. Carole was involved in the teamof FTC staff that
did the initial work on the Tel emarketing Sal es Rul e,
and she has both an outstanding institutional know edge
and very great skill in this area.

Karen Leonard, an attorney in our division, is
wor king on the team as well. Karen joined us not al

that | ong ago, and we are delighted to have her with
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us.

Keith Anderson is from our Bureau of Econom cs,
and he will be also working with the teamas it exam nes
the rule and goes through this proceeding. Keith, |
don't renenber, were you on the rule teamthe |ast --
the first time around?

MR. ANDERSON: ( Noddi ng.)

M5. HARRINGTON: So, Keith also has been with
this issue and has nade excellent contributions over the
years. And |l ast but certainly not least, Allen Hile,
who is the assistant manager in our division and handl es
all of this work and al so has trenmendous skill and
knowl edge in this and other areas.

During the day, Allen or Katie may take over for
a tinme noderating, and so we are all kind of
i nt er changeabl e.

Let ne tell you why we're having this workshop
and why we're kicking off the Tel emarketing Sales Rul e
review wth this issue.

As many of you know, especially those of you --
and there are nmany of you here who were part of the
first rul emaki ng procedure -- as many of you know, the
FTC s and | think the Congress' principal concern back
in 1994 and 1995 when | egi sl ation and rul emaki ng were

done on tel emarketing was to give the Conm ssion and the
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state attorneys general sonme new and clear and tough
tools to fight against fraudul ent tel emarketing. Then
we and the attorneys general made very clear that our
principal interest inthis area was to stop fraud, and
since the Tel emarketing Sales Rule was issued in 1995,
t he Federal Trade Comm ssion and the attorneys general
have brought hundreds and hundreds of enforcenent
actions in this area.

We know from our own conplaint data here at the
FTC that tel emarketing fraud has dropped as a conpl ai nt
category in ternms of its standing in our top ten.
Tel emarketing fraud hasn't gone away. It is still a big
problem Qhers may have noved on to the frauds du
jour, but we are still very commtted to fighting the
fight against fraudulent tel emarketing, and we w ||
continue to do that work.

At the sane tinme, over the past five years,
t here has been an increasing degree of attention that
focuses on consumer sovereignty and consuner privacy
with regard to direct marketing. The online privacy
debate has | would say fueled an offline privacy
di scussion that has been taking place principally I
think at the state level, which is as it often is in our
denocracy, that in the states, the discussions that

ultimately are held in the Nation's Capitol nmay be in a
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sense had and rehearsed and vetted, and we know t hat
many states have considered and sone have enacted new
state laws that some woul d say increase consuners
sovereignty with respect to being able to control

i ncom ng tel emarketing calls.

The FTC rule, at the direction of Congress,
gi ves consuners the right to tell tel emarketers that
they don't want to receive further calls fromthem and
tel emarketers are required, under the terns of that
rule, to not do further calls. The kinds of conplaints
that we hear about tel emarketing here at the FTC still
primarily concern m srepresentation, deception and
fraud. W also receive conplaints fromconsunmers who
tell us that the "do-no-call"™ provision hasn't worked
for them that they have requested that no nore calls be
pl aced to them but they continue to receive them And
| would note that |ast week, the FCC announced an
enforcenent action under the Tel ephone Consuner
Protection Act concerning do-not-call.

Let me give you a flavor of the kinds of things
we're hearing fromconsuners. Yesterday our call center
at the FTC, which receives thousands of calls a nonth
fromconsuners all over the country calling in on the
Comm ssion's toll-free |line about a whole variety of

consuner concerns, our call center received a cal
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yesterday afternoon froma worman from San Antoni o, Texas
who says that she's disabled, that she's received
nunerous calls fromtel emarketers, that she asks them
not to call again, but she keeps receiving the calls,
and she's di sappointed that legislation that the State
of Texas was considering to set up a state-w de
do-not-call reginme did not pass.

Anot her consuner sent ne an e-mail |ast night,
and she says, "The reason for ne, at |east, that
tel emarketer calls are so offensive is that they take ny
time. It's not rather they are rude or polite or hard
to get rid of. The problemis that | need to interrupt
what | am doing and often interrupt an inportant call to
deal with the unwanted caller. | do gardening and work
with nmy horses during the day, so interruptions are very
i nconvenient, not just a matter of reaching for the
phone. | really feel for disabled people for whom
getting to the phone each tinme m ght be even nore of a

problem " as the consuner who called in from San Antonio

descri bed.

"I pay for caller ID. | have paid for nunber
bl ocking to try to avoid these callers, but | still need
to interrupt whatever I am doi ng when they call, and

sinply not answering only invites themto call again

|ater. The bl ocked nunber bl ocking doesn't help, since
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nost are unknown, not bl ocked, and the blocking is an

i nconvenience to ny friends and famly. | do have an
answering machine, but I work at home with clients
calling frequently, and | have friends and famly, so |
need to answer legitimte calls, not have them go

t hrough to a machi ne.

"Havi ng the machine screen the calls would al so
not prevent the conpany fromcontinuing to call. | ask
every telemarketer to place nme on their do-not-cal
[ist, but many of themcall back just the sane. Sone
hang up rather than take ny information, and if they
were calling froma Centrex system the Caller 1D only
regi sters 'nunber unknown,' so | do not know who they
wer e.

"Also, many of the calls are hang-ups right
away, because the automated calling systens get nore
answers than they have sal espeople, so the system
di scards the extras. |In these cases, no one has the
opportunity to ask to be put on the list. |If their
name, nunber register on the Caller ID | call them
back, if possible -- many systens do not accept incom ng
calls -- or look up their conpany offices and speak to
an owner or nanager. Again, a huge waste of ny tinme and
attention.

"I do keep informal notes of the tines,
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conpani es and nanes of the callers. | should start a
more formal log, but if I want to docunent the situation
to take advantage of the do-not-call rule, | would need
to send each caller -- often two to three per day -- a
letter, return receipt requested, and keep a copy for
nmyself. Again, nore tinme and expense on ny part."

And she continues, but | thought that her e-nai
to me fairly captured the frustration that we hear from
sonme consuners here at the FTC

| NTRODUCTI ON OF PARTI Cl PANTS

M5. HARRI NGTON:  So, with that introduction,
woul d I'i ke to ask each of our round table participants
to introduce thensel ves, identify the organization that
they represent, and then please tell ne in one sentence
what your organi zation is principally concerned about
today in today's discussion.

| think we'll start with Mallory, because he's
sitting right across the table fromne, and Mallory is a
veteran and survivor of the original telemarketing sales
rul emaki ng.

MR. DUNCAN:. Well, thank you, Eileen.

|"m Mal | ory Duncan. | am general counsel for
the National Retail Federation. The National Retai
Federation is the | argest association representing the

retail industry. Mst of our nenbers are household
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names, conpanies from Saks to Sears to Honme Depot to the
corner haberdasher.

If I -- there were one issue | think that is of
concern to our nenbers is the fact that because so many
of them are househol d names, they think -- they believe
t hat consumers make a distinction between a | ot of them
wi th whom custoners deal on a regul ar basis and perhaps
unknown cal lers who are sort of cold calling, and so
they'd like that distinction to be recognized and find a
way of satisfying the consuners while still staying
consistent to it.

M5. HARRI NGTON: Thanks, Mallory.

| see that Jodie Bernstein has just cone in.
don't know whether all of you know Jody, but | bet you
do. Jody is the director of the Bureau of Consumer
Protection.

M5. BERNSTEIN. Good norning, everybody.

M5. HARRI NGTON: Jodie, did you want to say
anyt hi ng?

M5. BERNSTEIN: Not a word. | was thinking |
woul d just ring the phone and see if any of you
answer ed.

M5. HARRI NGTON: Okay, thanks, Mallory.

Wanda?

MS. DELAPLANE: M nane is Wanda Del apl ane, and
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|"m here today for the National Association of Attorneys
CGeneral. Normally Sarah Resnick woul d be here, but she
had anot her conference in California.

My full-time job is as an Assistant Attorney

General for the State of -- for the Commobnweal t h of
Kentucky. | ama survivor of the original rules
commttee. | -- and also here today is Neal Fishnan,

who is an Assistant Attorney Ceneral for Connecticut who
may be saying sonething, and | believe Neal is also a
survivor.

One sentence on the states, the Attorney
CGeneral's office and what we are seeing is -- and |
can't conme up with a word that's strong enough, but an
intense interest by the citizens of the state in
sonething to do to address the problem of unwanted and
unsolicited tel ephone calls, intense.

M5. HARRI NGTON: Thank you, Wanda. And when
peopl e in Kentucky get intense, they're a pretty
| ai d- back group, so that's -- Gordon?

MR. MCKENNA: Good norning. M nanme is Gordon
McKenna, and | am president of the American Tel eservices
Association, and 1'd like to thank you for the
invitation for us to be at this forumtoday.

My purpose for being here is to represent our

industry. Again, simlar to the Retail Association, we
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have househol d nanes, we have a nunber of large public

conpanies in our industry that do -- are the end result
of outsourcing for the business community, and |I'm here
to represent that and make sure that the econom c side

of our association and our industry gets represented.

M5. HARRI NGTON:  Thank you.

MR. MCKENNA: Thank you.

M5. HARRI NGTON:  Now, you probably think that we
are going to just go around the table in order, but
we're not. Let's hear from Susan Grant for a different
poi nt of view, | bet.

MS. GRANT: Thank you. Shouldn't we have
T-shirts that say, "I survived the Tele --"

MS5. HARRI NGTON: Yes, and actually, that's a
nice opportunity for me to say thank you so nmuch to the
Magazi ne Publishers for providing coffee this norning,
and i f somebody el se wants to provide T-shirts, that
woul d be fine, as well.

Susan, go ahead.

M5. GRANT: |'m Susan Grant, vice president for
public policy at the National Consuners League.

The League is the ol dest nonprofit consumner
organi zation in the U S., maybe even ol der than the
tel ephone, I'mnot sure. W operate a tel emarketing

fraud hotline, so we're obviously concerned about the
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probl ens that consuners have distinguishing legitimte
fromfraudul ent tel emarketing calls and resisting
aggressive sales tactics, but our concerns are broader
than just fraud. W believe that consuners have the
right to privacy and peace of mnd and that public and
corporate policies should be ainmed at giving consuners
nore control over their tel ephones and better ability to
exert that control

| "' m happy to be here today to | earn nore about
how t hat can be achi eved.

M5. HARRI NGTON: Thank you, Susan.

Bob Sher man.

MR. SHERMAN. Thank you, Eileen. I'malso a
survivor. |'m Bob Sherman, outside general counsel to
the Direct Marketing Association.

DMVA is the | argest and ol dest organi zation
representing direct to the consunmer marketers across al
medi a. CQbviously tel ephone is one of the very inportant
nmedi a that DVA nenbers use. W believe the rule inits
current formstrikes a very good bal ance between the
needs of consuners and the needs of business. W're
certainly willing and are here to try to contribute
what ever we can -- whatever we can, to discuss any
potential changes, but we would |ike the Comm ssion and

others to try to keep in mnd the bal ance between being
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commerce friendly and consuner friendly. W think that
can be achi eved.

M5. HARRI NGTON: Thank you.

M . Bul mash?

MR. BULMASH. Thank you, Eileen. M name is Bob
Bul mash. |'m president and founder of Private Ctizen,
| ncorporated. Private Citizen's view of tel emarketing
is that it is a violation of an individual's right to be
left alone in their own home and that their suprenmacy in
their hone regarding privacy is ultimate. There is no
bal ance. |If a person doesn't want to receive
telemarketing calls, they shouldn't receive it.

We have around 4000 nmenbers across the nation.
We notify firnms on behalf of our nenbers of our nenbers'
unwi I I ingness to be called, and we tell firnms that if
they are called, that their call to our nenber wll be
an acceptance of our nenber's offer to allow that call
on a for-hire basis of $500 per call. That stipulation
was created before the FTC sale -- Tel ephone Sales Rul e
and before the TCPA

| guess generally our job is to ensure that sone
day there is effective, wwth a capital E, effective
regul ation of the direct marketing industry's privacy
abusi ve progresses -- and |I'mnot saying that in a

derogatory fashion, it's descriptive -- and that we do
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establish a right to be left alone by commerce when we
w sh to be.

M5. HARRI NGTON: Thank you.

Joyce?

M5. BRUNDAGE: Yes, |'m Joyce Brundage, and |'m
here today representing the National Federation of
Nonprofits. National Federation is an organi zation
whi ch has about 300 nmenbers in the nonprofit and
charitable community and al so for conpani es who provide
services to nonprofits. | nyself amfrom Public
| nt erest Comruni cations, and we are a tel efundraising
agency, and so we work very closely with nonprofit
or gani zat i ons.

The reason why we're here today is because we're
very interested in the inpact of the do-not-call issue
on nonprofits and their ability to rai se noney.

M5. HARRI NGTON:  Thank you.

Ti n®?

MR. PH LLIPS: Tinothy Phillips, Assistant
Attorney Ceneral for the State of Tennessee. |'mhere
on behalf of the National Association of Consumer Agency
Adm ni strators.

| guess if it's one sentence, | -- and I'msorry
" mgoing to echo sonmewhat here, but consuners have a

right I think, especially in their home, to a certain
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degree of privacy. W all answer the -- we all listen

to the ring of the phone with a different attitude,

t hi nk.

Frankly some of us think, oh, they'll call back
if it's really inportant or they' Il |eave a nmessage.
Not everyone's |like that. Everyone -- sone people do

get to the phone because they think it's very inportant
to them and a lot of tinmes, especially if it is one of
the predictive dialers, frankly, there is just nobody
there, and | think that the interest that's been driven
fromconsuners, certainly at the state level, certainly
suggests that sone type of do-not-call list certainly is
a good t hing.

M5. HARRI NGTON:  Thanks, Tim

Li nda?

M5. GOLDSTEIN:  Thank you, Eileen. |'mLinda
Gol dstein, and I'm here today representing the Pronotion
Mar keti ng Associ ati on.

The Pronotion Marketing Association has been the
| eadi ng trade associ ation representing the pronotion
mar keti ng industry since 1911. Qur nenbers al so include
many of this country's |eading consuner product and
servi ce conpani es, many of whom use tel emarketing as one
of many different types of marketing tools.

| think if | were to articulate one interest
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that our nenbers have today with respect to the
do-not-call list, it is also the proper bal ancing of
consuner privacy interests with another interest which
we think is equally inportant, and that is consuner
choice. Qur nenbers are very concerned and truly
believe that many consuners do di stingui sh between sone
of the less desirable calls they may receive and calls
they receive fromestablished and | egitimate conpani es
wi th whom t hey have existing relationships or whose
products and services they may be interested to hear
about, and so we are concerned that the do-not-cal
provi sions preserve for the consumer the opportunity to
mai ntai n that choice.

MS5. HARRI NGTON: Ckay, thank you.

Mar c?

MR. BEAUCHAMP: Thank you, |'m Marc Beauchanp
representing the North American Securities
Adm ni stration, a group of state securities
adm nistrators, and I"'mhere to talk a little bit about
t he abusive tel emarketing as the scourge it really has
been on the securities industry for a nunber of years
now, both in the penny stock and the m crocap stock
arena and the billions of dollars that are |ost by
investors, and this is a big concern of ours that we are

now truly a nation of sharehol ders.
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And if | look a little bleary eyed, it's because
| just flewin from San Di ego this norning, where we had
our annual enforcenment conference, and we had a very
interesting panel on the future of telemarketing fraud,
and | could talk a little bit about that during the
course of today's discussions.

M5. HARRI NGTON: Thanks, Marc. Thanks for going
to such lengths to be here. That's -- you have -- M ke
Pashby is sitting next to you to thank for the coffee.

M ke arranged for it just for you.

kay, let's hear from David Mort man.

MR. MORTMAN: | think that we're the ideal next
speaker around the table. W're a private conpany, and
our focus is to strike that bal ance between consumner
needs and tel emarketi ng needs and pronotional needs and
the securities issues, which is the industry we grew out
of, but we're a conpany that has devel oped the
technol ogy and the application to actually deal with the
do-not-call list automatically and virtually at no
cost.

So, we have approached the problem the conflict
that exists that you are trying to address in the
rul emaeking with how to actually inplenment what it is
t hat we have done around this table before, for you

survivors, and that which we'll do around this table for
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the current survivors.

So, we have tackled the issue of howto
i npl enent what you want done, and we'll be prepared to
di scuss that throughout the day.

M5. HARRI NGTON: Ckay, thank you, David.

Jason?

MR. CATLETT: Thanks, Eil een.

|''mJason Catlett. |'mthe president of
Junkbusters. W nmaintain a website which is popularly
used by consumers in the tel emarketing arena. W have
an anti-tel emarketing script, which is just a list of
si npl e questions that consuners can go through when they
get a telemarketing call that gets themon the
do-not-call list of both the conpany in whose nane the
call was made and the tel eservices bureau that was
meki ng the call.

It also helps probe if the call was illegal
under a nunber of criteria, and many consuners find that
useful ; however, we do get a |arge nunber of conplaints
that tel emarketers sinply hang up as soon as they're in
a situation where the consuner seens to be asserting any
kind of right or starts asking questions instead of sort
of being told what to do.

So, | would like to make as ny main point to the

1991 Tel ephone Consuner Protection Act where Congress
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anticipated that a nationally -- that a national
do-not-call |ist would be necessary, and | think
experience has certainly shown that certain conpanies
specifically view do-not-call lists as being a failure,
and sinple inplenentation of this has failed, and given
that the DVA yesterday | aunched a EMPS -- an
i nt ernet - based service where you could register namnes
for not getting junk e-mail, which | think actually was
not a good idea, but the technol ogy has got to the point
where a national do-not-call list would be a sinple and
econom cal thing to inplenent, and we should really | ook
at that.

M5. HARRI NGTON:  Thank you, Jason.

Kat hl een?

M5. TORLUCCI: Thank you, Eileen. M nane is
Kat hy Torlucci, and | represent a conpany called KTW
Consul ting, and we specialize in providing consulting
services to -- wthin the call center environnent as
well as clients who would like to utilize tel emarketing
as a channel of distribution for their sales and
products.

Qur interest today is to really ensure consuner
privacy rights and the consunmer awareness of the
Tel emarketing Sales Rule, as well as to ensure that the

tel emarketing industry is in conpliance with the rule.
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Thank you very much

M5. HARRI NGTON:  Thank you.

M ke?

MR. PASHBY: Thank you, Eil een.

Good norning, |I'm M chael Pashby, and |I'mthe
executive vice president of consunmer marketing for
Magazi ne Publishers of Anerica. MPA represents nore
than 200 of the | eadi ng consuner magazi ne conpani es, and
our menbers publish over 1200 magazi nes, which are, once
agai n, household nanes in this country, and indeed those
brand nanes are those conpani es’ nost inportant assets,
so they don't wish to have those brand nanes cell ared.

Tel emarketing is a key sales tool for nost of
t hose magazines, and our interest here is to ensure the
consuners do have the ability to choose whet her they
want telemarketing calls, but we strongly believe that
that shoul d be on a conpany-by-conpany basis rather than
a bl anket prohibition.

Thank you.

M5. HARRI NGTON:  Thank you.

Russ?

MR SMTH M name is Russ Smith, and | operate
t he website Consuner.net, and essentially | started ny
website pursuing the Tel ephone Consuner Protection Act.

It's a law that allows consuners to take things into
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their own hands and sue tel emarketers directly. So,
|'ve coll ected thousands and thousands of doll ars,
nostly fromthe nmajor telemarketers, and |'mhere to
di scuss the private right of action that the consuners
woul d have in these situations.

M5. HARRI NGTON:  Thank you.

Bill?

MR. G LLES: Yes, I'mBill Glles, a
commi ssioner fromthe State of Washington, a public
service comm ssioner fromthe State of Washington. [|'m
here representing the National Association and the State
Regul atory Uility Conm ssioners, we have agencies in
every state.

Qur agencies take conplaints directly from
consuners on a variety of telecomrunications and ot her
utility issues, and in general, tel ephone solicitation
concerns represent a very significant nunber of the
conplaints that we do receive fromconsuners, although
there's a wide variation anong states -- state utility
comm ssions in their particular jurisdiction. 1In ny
state, we generally just refer off the conplaints to the
Attorney Ceneral's office for enforcenent action. | am
told by our -- by our staff that our particular fact
sheet that goes to consuners describing their rights to

deal with tel ephone solicitation is our nost popul ar
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fact sheet. So, it's a very significant concern anong
the state conmm ssions.

M5. HARRI NGTON: Thank you.

Jeff?

MR. KRAMER: Hi, ny nane is Jeff Kranmer. I|I'ma
legislative rep in federal affairs at AARP. A |ot of
our nmenbers are househol d nanmes, as well, your parents,
your grandparents, and perhaps yourself.

Anyway, the reason we're here today is, you
know, we feel that the do-not-call provision is a very
i mportant provision of the Tel emarketing Sales Rule. W
woul d also like to say -- sone of the people nentioned
t hat awareness increased. W've found a |ot of our
menbers really are not aware that the do-not-cal
provision is there, and we would also |like to see it
made easier for people to get on a do-not-call list,
perhaps a national do-not-call list, but sonething that
makes it easier for consuners to get on the do-not-cal
list.

M5. HARRI NGTON:  Thank you, and thank al
of you, good job. W're only three m nutes
behi nd schedule. We'Il nmake it up by cutting you
of f selectively during the next portion of the

wor kshop.
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ACCESS: MARKETERS' DESI RE TO REACH CONSUMERS
AND THE METHODS THEY USE

M5. HARRINGTON: One thing that | would note is
t hat we have around the table those who have identified
t hemsel ves as survivors of the first rul emaki ng, and
t hen we have sone new organi zati ons and interests
represented, and | would characterize those who are new
to this discussion as technol ogi sts, entrepreneurs and
privacy advocates, and the entrepreneurs seemto be
growi ng their businesses around consumer concerns about
privacy, and that's just an interesting thing to note, |
t hi nk, about who we have seated at the table today who
we didn't have five years ago.

It's particularly interesting that we have sone
t echnol ogi sts, because the first segnent of our
di scussion this norning in sone neasure focuses on
technol ogy, and let nme begin by asking the first
guestion. Wat has changed in five years about the
technol ogy that those in the tel emarketi ng business are
using to reach custoners? Wat has changed about the
t echnol ogy?

Marc, did you -- renmenber, if you want to speak
put your name tag up and identify yourself for the
record, please.

Mar c?
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MR. BEAUCHAMP: | can say based on what | heard
at this panel discussion yesterday is that the internet
has energed as an alternative distribution mechanismfor
telemarketers. In the securities areas especially, it
used to be you had big boiler roons, people nmaking
hundreds of thousands of calls every day trying to find
a few suckers, a very expensive, very inefficient way of
selling securities. Actions by regulators to break up
sonme of these big boiler roonms put people in prison.
Sone of these pronoters have noved on to the internet
and al so infomercials, coupon books, and the trick now
seens to be to get the victins to call them as opposed
to themcalling the victim

Tel emar keti ng has al so gone global, so it's just
as easy today with falling international phone rates to
call sonebody in the United States from Costa Mesa as it
is fromCosta Rica. W have people selling securities
-- big problens with securities and tel emarketing
operations in Canada. Canada is a major exporter now of
telemarketing fraud. So, those are two things that |
| ear ned yest er day.

M5. HARRI NGTON: Thank you, Marc.

Davi d?

MR. MORTMAN. One of the --

M5. HARRI NGTON:  Woul d you identify yourself for
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t he st enographer?

MR, MORTMAN. |'msorry, executive vice
presi dent --

M5. HARRI NGTON: Name and then organization, |I'm
sorry.

MR. MORTMAN. David Mrtnman, executive vice
presi dent, Call conpliance.

What we have recognized in the last five years
is the increased nethodol ogy of call centers, the growth
of call centers, the predictive dialing, the dialing
platforns, those things that allow calls to be made in
al nost unlimted nunbers on a queue basis, and what your
agenda has done on this first issue is really identify
the increased efficiencies and nethodol ogy that you're
| ooki ng for coment on with regard to inbound calls.

How is a call center better operated today than it was
five years ago, and therefore, howis it naking nore and
better and nore efficient calls?

What we've tried to focus on is howto allow
those calls to be made but be able to create a system
that automatically blocks themat virtually no cost to
the tel emarketer, respecting the consuners' desires.

And so what we've done is we've devel oped technol ogy,
actually sits on a carrier's swtch, so that there is no

hardware or software for a telemarketer. W basically
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become their outsourcing capability, and the database
can incorporate all of the state-mandated lists as well
as the tel emarketers' lists.

In using the internet, as Marc points out, the
tel emarketer can add or delete off the internet. They
control their owm list, and there's firewalls obviously
that protect each marketer's database. So, we believe
that the focus has not been on technol ogy that protects
consuners in a generic way, that permts tel emarketers

to feel that they can continue to use the wires to

sell. | mean, after all, the direct marketing industry
has increased to generate sales in excess of a trillion
dollars, maybe a trillion and a half dollars. Fifty

percent of that, arguably, is fromthe tel ephone side of
t he equation, and we've done that, and we've had great
success in neeting wwth call centers and a great nore --
especially in the securities industry, where the intent
to conply may exist, but the ability to conply we've
found doesn't.

| would Iike to make one other point. Qur
research of the market does show that consumer awareness
is not as great as it should be.

M5. HARRI NGTON:  About their rights under these
two | aws?

MR. MORTMAN. Exactly, and there was the '94
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House comm ttee report that indicated what their study
showed, their analysis, but I would venture to say that
if a simlar analysis was done today, the percentages
woul d not be neasurably different. And what we find is
that call centers who do not know that fines and

penal ties exist, both on a state and a national |evel,
or they know that they exist but they don't know t hat
their conpetitors have been fined or that there is
knowl edge of the enforcenment procedure, they're not

per suaded that they have to do anything. And the
econom cs that we've heard around the table, therefore,
don't work to conpel conpliance.

M5. HARRI NGTON: Would you be willing to share
your research with us so that we can put it on the
record?

MR. MORTMAN.  Absol utely.

M5. HARRI NGTON: Okay, thank you.

MR, MORTMAN. And | had actually intended to
follow up in a 30-day period with something in witing
that would help deal with that point.

M5. HARRI NGTON: That woul d be hel pful.

In addition, you nentioned early in your remarks
the use of predictive dialers and other platforns.
Coul d you just take a mnute to explain how those

t echnol ogi es work?
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MR. MORTMAN. Well, basically they are prograns
of phone nunbers that automatically queue a caller.

They are dialed automatically. They have different
interactions, different trees involved with them but
what they are intended to do is automatically place
calls to households so that a human person, if it's part
of that process, ultimtely takes a real call, and there
is no dowmtine in a marketer's tel ephone ability.

One of the nmeasuring devices that's now becone a
pure nmethod in call centers is the percentage of calls
that are conpleted, the average holding tinmes that they
hold, their incentive in a way now that requires nmassive
calling. Different call centers enphasize different
things. Service is now the banner for call centers, but
t hey vary across the board.

Some reward their marketers on the actual vol une
of calls that they can nake. Qhers --

M5. HARRI NGTON: Conpleted calls or -- or that
t he machi ne pl aces?

MR. MORTMAN. Conpl eted calls, which is why one
of the comments was that there's trenendous hang- ups.
Once a telemarketer feels resistance, the phone is down
and he is on to another call, whether he's self-calling
or it's on a predictive, and they're queued up to take

t he next call.
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M5. HARRI NGTON: And are you suggesting that
i ncentives have shifted away fromsales to conpl eted
calls in call centers or --

MR, MORTMAN. | think they -- | think they
equate sales to conpleted calls, and sonme of the nore
sophi sti cated neasuring devices, the software devices
that others can probably speak to enphasize different
measuring and incentive prograns, but clearly the calls
have to be nade, the calls have to be conpleted, and the
time involved for a caller to sit and take information
probably works against their incentive nmeasurenent
devi ces.

M5. HARRI NGTON: Ckay, thank you, David.

Jason?

MR. CATLETT: Thanks, Eil een.

On the question of technology, that's a subject
dear to ny heart, I'ma technologist, ngjored in
conputer science, but I'd like to draw the neeting's
attention to sone recent devel opnents, one reported
Decenber 19 on page 1 of The Washi ngton Post in an
article by Robert O Hara which is about how a conpany
called Axiomis developing a | arge dat abase of how
speci fic nunbers behave. It's harvesting unlisted
nunbers by use of the automatic nunber identification on

800 nunbers, and | conmmend that article to your
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attention.

Axi om al so sells information about what tinme of
day a particular consunmer is likely to pick up the
phone, and the anobunt of data that's being gathered
about people's tel ephone behavior is itself a violation
of privacy, independent of the tel ephone call that is
subsequent |y made.

So, | think -- | hope that that should be a
topi c of discussion, but I don't want to | ose the topic
of the abandoned call issue, which is -- causes a great
deal of distress to consuners, and | hope that other
people at this table will pick up that issue.

M5. HARRI NGTON:  Thank you.

Russ?

MR SM TH  Yeah, Russ Smith of Consuner. net,
and 1'd just like to comment that it's interesting that
the tel emarketers are having everything conputerized
and calling and so forth, but when you place an order,
t hey --

MS. HARRI NGTON. The technol ogy at the FTC has
not i nproved.

MR SMTH  -- when you order a product, it's
often being delivered in one or two days, but when you
make your do-not-call request, you're often told it

takes nonths, and | don't understand what happens to the
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link in technol ogy between those two --

M5. HARRI NGTON: Well, that's a good question.
Let's put that question out to sone of those who --

M ke, do you have -- it's unfair, but your card is up.
The question is why does it take, you know, mnutes to
ship an order and nonths to get on a do-not-call list?

MR. PASHBY: It shouldn't take nonths to get on
a do-not-call |ist.

M5. HARRI NGTON: How | ong should it take?
What' s reasonabl e?

MR. PASHBY: Probably 30 days. | nean, the --
there are certain issues which would be when was the --
when was the list pulled for the marketing canpai gn, and
this was clearly an issue that we had when we tal ked
about sweepstakes last year. It could indeed be three
months if one has pulled the list for a marketing
canpai gn i n advance, which one generally does, but one
can get one's self off alist within 30 days. That's
not the issue. |It's when one's pulled the list for the
canpai gn.

M5. HARRI NGTON. Does -- shouldn't the internet
cut that time, business-to-business applications? |
mean, shouldn't -- with the wide availability of
internet in the business setting, shouldn't -- shouldn't

it take a lot less tine?
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MR. PASHBY: | don't think that the internet
really has much to do with that. What we're tal king
about is pulling a nunber of different lists, running
those |ists against one's owm house list. It's a |long
process, generally a |ong process.

M5. HARRINGTON: Okay. Did you -- you had your
card up.

MR. PASHBY: Yes, | just wanted to say one thing
about predictive dialers, which | think has been
mentioned around this table, and that is the supposed
dead air, two to five seconds possibly, where there is
just blank tinme on that call when the consuner picks up,
which | think everyone gets rather upset about.

However, fromthe industry standpoint, we would
much prefer to have a recording on there saying, "Please
wait a nonment," to nmake the consuner feel nore
confortable. Unfortunately, we can't do that, because
we can't have a recording start off a tel ephone
conversation

That in itself would make the consunmer feel nore
confortabl e when they are receiving a two-second or
five-second downtinme, as the predictive dialer is
checking to see if there is an answering machi ne on that
t el ephone | i ne.

M5. HARRI NGTON:  Ckay.
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Bob and t hen Bob.

MR. BULMASH. Bob Bul mash, Private Citizen
| ncor por at ed.

We were discussing howlong it takes an
organi zation to inplenent a do-not-call request.

M5. HARRI NGTON. Excuse ne, but could you use
one of the m crophones? Thanks.

MR. BULMASH. Yes, |'msorry, Bob Bul mash,
Private Citizen.

We were discussing how long it takes or should
take to inplenment a do-not-call request, and sonme m ght
feel that it's appropriate for 30 days to be a
reasonable time period to get you off of a call list and
upon a do-not-call list. The Tel ephone Consuner
Protection Act of 1991 is clear. A do-not-call request
nmust be added to the do-not-call list at the time the
request is nade. Any telemarketing calls, sales
solicitation calls, to that resident subsequent to their
bei ng placed on a do-not-call list is a violation of
federal law. If you have to be on the list at the tine
the request is made, 30 days is 30 days too long to wait
for an inplenentation of the do-not-call request.

Also, | wanted to nmention about predictive
dialers and the delay in the answering machi ne and the

fact that it calls people. | amgoing to visit that a
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little bit nore fully in the future during this
di scussion, but to be called fromthe shower, to be
called fromcaring for three children, to be called when
you work nights and sl eep days, to pick up the phone and
hear dead air, to pick up the phone and hear a
tel emarketer, indeed, to pick up the phone and hear
sonebody say, recorded, "Please wait while we becone
ready to talk to you after we pulled you from what
you're doing in the privacy of your hone, as if you're
not hi ng nore than a Pavl ovi an dog responding to the ring
of a bell."

And | think that's strong words, but that's what
it is, conditioned reaction, you hear a ring. Who
di ed? You pick up the phone. Then you hear a
recording, "Please wait, we're not ready to talk to you,
al t hough we' ve required you to cone to the phone.” In
nmy view, that's sonewhat sociopathic. This is where we
raise our famlies. This is not a used car lot. This
is not a clothing boutique. There is sone sanctity
soneplace in this world for our rights. And if it
doesn't exist in our hones, it doesn't exist.

Thank you.

M5. HARRI NGTON: Thank you, Bob.

Bob?

MR. SHERMAN. Well, just -- Bob Sherman on
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behal f of the Direct Marketing Associ ation.

W feel -- just a brief comment, | know we wll
get into this later -- we feel that the conpany-specific
do-not-call lists provides the ultinmte consuner

choi ce. Consuners can pick and choose who they want to
hear from and who they don't want to hear from and as
we get into the actual do-not-call provision, that wll
be our position, that there can be nothing better to
enpower a consumner with choice than literally to give
hi m or her the choice of who to hear fromand who not to
hear from as distinct froma bl anket do-not-call, go/no
go system

| wanted to nmake a brief comment about
predictive dialers. The Direct Marketing Association --
thisis a-- thisis a-- 1 don't know how new t he
technology is. | knowit is -- its use has grown
dramatically in the last year or two. The Direct
Mar ket i ng Associ ati on does have guidelines on the use --
on the proper use of predictive dialers. W encourage
everybody to set the abandonnent rate as close to zero
as practical.

Now, we recognize if you set it at zero, you've
done away with predictive dialers, and we don't want to
kill a grow ng technol ogy that has some very val uabl e

uses. On the other hand, we set an absolute ceiling of
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5 percent with a promse to the industry to review that
maxi mum on a regul ar basis, and | believe the reviewis
com ng up now, and although | won't predict pardon --
the pun -- what wll happen, | suspect it can only go
down. The industry recogni zes the annoyance factor of
dead air, and we do want to do sonmething about it while
at the same tine preserving this very val uable

t echnol ogy.

W felt 5 percent on any canpaign is the
absolute maximum and as | say, it wll be reviewed wth
the potential of being | owered.

MS5. HARRI NGTON: Bob, let nme ask you a question
about the first point you made, that conpany-specific
lists are the ultimte vehicle for consunmer choi ce.

Are there different technol ogi es avail abl e t oday
t hat coul d make conpanies -- that could nmake it possible
for conpanies to honor consuners' requests nuch nore
qui ckl y?

MR. SHERVAN.  Well, I'mnot the expert at that,
so I'mgoing to have to disclaimthe technol ogi cal
expertise, but there are a nunber of factors beyond
technol ogy that cone into play. Whether the -- whether
the request was nmade directly to the conpany or through
an agency, whether the conpany's decentralized and has

offices all over the country and you have got to get
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that information into a centralized conmputer and then
back out agai n.

And so the short answer to you is | would think
t hat technol ogy has helped. | know, by anal ogy, there
was a recent federal statute in a different area that is
all ow ng 60 days for renoval of nanes who sign up on
that list, that's in the sweepstakes area, Postal
Service's new low. Sixty days is too |long; 30 days may
be reasonable. | don't believe realtine, sane day, is
what the statute neant. | do believe that as quickly as
commercially possible is what everybody should strive
for, but I don't know the answer to the question that --

M5. HARRI NGTON: No, and we would be interested
in any information that any of the participants or
anyone el se has about what is technologically possible
and feasible in terns of timng.

Davi d and then Kat hy.

MR. MORTMAN:. Let ne just make three quick
points, one with regard to technology. Gbviously -- |I'm
sorry, David Mortman on behal f of Callconpliance. |
apol ogi ze.

In regard to technol ogy, technol ogy exists.
|"ve described it before. |If you -- if a consumer opts
out of a list today and it's input by 4:00 today, our

systemw || have them off by tonorrow norning. So,
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technology is available, it does exist, it's working,
and it's commercially viable.

Second, with regard to nultiple offices, et
cetera, we cover nmultiple offices or our system does.
So, that same caller who goes in today is off every
office of that tel emarketer tonorrow.

Third, there are political issues that have to
be understood within this forum A caller who nmakes a
call to a consunmer who wants to opt out of a conpany
list, the m ndset of that marketer, however good or bad
they are, is that that consuner was called at a bad
monment and they're going to change their mnd. So, if
we have nore time involved to take themoff the list,
we'll get them back, or at |east we have 30 or 60 days
to make the call

The reality is that technol ogy has advanced
appreciably since the | aw was enacted. Realtine
capability exists, and one has to understand the context
wi t hin which one woul d cl ai m extended periods are
required to get soneone off the list.

M5. HARRI NGTON:  How nuch does realtine
capability cost?

MR MORTMAN. In -- I"'msorry for the
infomercial, but inregard to our system it's virtually

at no cost, because it cones in the carrier's rate.
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It's viewed as a val ue-added product.

MS5. HARRI NGTON: Well, one of the questions that
we' ve asked in the agenda is -- concerns costs and
benefits, the costs and benefits inposed by the current
regulation, and I guess inplicitly we're interested in
costs and benefits that could be associated with changes

to the rule if changes were made. So, that's sonething

|'"d like you to keep -- all of the participants to keep
in mnd.

Davi d?

MR. MORTMAN. | can respond very quickly to

that. The telemarketing industry is spending mllions
of dollars on nethodol ogy and the ability to increase
the efficiency of call making, internal systens,
software, predictive dialing, dialing platforns, a whole
host of products. Virtually -- virtually little, in
conparison, is being spent on how to think through
do-not-call conpliance. There is technol ogy avail abl e
-- it happens to be available frommy conpany, but it
does exist -- in which the product is valued in a
carrier's rate, so that if you' re paying X cents a

m nute for |long distance coverage, theoretically, our
product is in that rate and conpetitive with other
carriers who may not have that product.

M5. HARRI NGTON:  So, you are selling your

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



46

product through the carrier?

MR MORTMAN: Correct, correct, because it's a
systemni de system It sits out on a swtch.

M5. HARRI NGTON:  Um hum

MR. MORTMAN. And so it's part of a phone
process.

Now, if you recogni ze that phone conpanies are
maki ng noney today by chargi ng consuners for bl ocking
services, right, they're offering these at $4 a nonth,
$5 a nonth, whatever that charge is, it's an outrageous
cost really when you think about it. W're offering it
through a carrier on the other side for -- as a
val ue- added benefit for that business to be part of that
carrier's network.

M5. HARRI NGTON:  Ckay.

Linda? |'msorry, Kathy and then Linda.

M5. TORLUCCI: Thank you, Kathy Torlucci, KTW
Consul ting, just two things.

Regarding the predictive dialer, the predictive
dialer actually is -- projects, based on the nunber of
representatives that are assigned to a certain canpaign
so it's actually continuing to project when the next
call will be taken based on algorithns and primary
settings, just so that people understand that in

| ayman' s ternmns.
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Regardi ng the do-not-call request by a consuner,
if a custoner requests not to be called for XYZ Conpany,
the call centers are to disposition that record as of
the tinme of that call. Therefore, within that certain
client canpaign, that custoner should never be called
again. So, talking about a realtine environnent, that's
as close as you'll get.

MS5. HARRI NGTON: Ckay, thank you.

A question from Keith.

MR. ANDERSON: |'m Keith Anderson

Davi d, you said your service is provided by the
| ong distance carrier, but | presune there's a prem um
for obtaining that service.

MR. MORTMAN. Depending on the carrier's
mar keting notivation. Right now, the -- our product is
being sold as a value-add without premum It's being
viewed as a carrier for their market share or retention
capability because of the trenmendous conpetition in |ong
di stance rates and whatnot, so that as a marketing
deci sion, the decision today is that that product is not
being sold at a premium and that you can get a
conpetitive rate, as with any other carrier, except you
al so get this val ue-added product. So --

MR. ANDERSON:. |'m confused. You're giving your

product away for free?
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MR. MORTMAN. No, no, it's not being given away
for free. It's being given away for two issues. One is
that it's a market share that that carrier nay not have
now and wants. After all, these are tremendous users of
phone services. W're tal king about accounts that are
in excess of $5,000-%$10,000 a nonth going to a mllion
dollars a nmonth. So, for a carrier it's an
extraordinarily attractive piece of business.

Secondly, with the conpetition in |ong distance,
they view a conpany on the systemas one that wl|
retain their services. So, at the nonent, as this is a
new product, and it's actually been avail able only for
the last six nonths, that's how t he marketing has
proceeded. There are adm nistrative charges, for
exanple, that we're entitled to charge on that contract,
whi ch we have waived at |east for the first year as the
product is being inplenented.

MR. ANDERSON:. Ckay, thanks.

M5. HARRI NGTON:  Thank you.

Li nda?

M5. GOLDSTEIN. Yeah, | just wanted to nake --

M5. HARRI NGTON: Woul d you identify yourself?

M5. GOLDSTEIN. |I'msorry, Linda Gol dstein,
Pronoti on Marketing Association, just two conments, one

really a comment and the other really perhaps a
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clarification.

| just wanted to address the coment that was
made that one of the changes over the past few years has
been an enphasis on nunber of calls rather than on
nunber of properly conpleted calls, and I don't think at
| east fromthe vantage point of our nenbers that that
woul d be fairly representative of the industry, at |east
anongst our nenbers, and | have had occasion to review a
nunber of their call center guidelines, but the prem um
is placed on proper adherence to scripts, proper
procedures being followed, and in many cases there is
di sincentive and penalties in the event that a sale is
conpl eted that cannot be verified or that does not
appear to have been done through appropriate neans. So,
| don't know that it would be fairly representative of
the industry today to say that the enphasis has shifted
fromquality and verifiability of the sale to sheer
guantity of calls being placed.

M5. HARRINGTON: There is no incentive for the
mar ket ers working for your nenbers for calls placed?

M5. GOLDSTEIN. There can be, but in nmany
instances |'ve seen the incentive that -- a disincentive
if that call -- if that sale cannot be verified or if
there are subsequent conpl aints.

M5. HARRINGTON: Right, if it can't be verified,
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then there is a sanction, but there are front-end
i ncentives for conpleting calls?

MS. GOLDSTEIN:. For conpleting the call to a
sale but not sinply for getting through, which I --
whi ch was what | understood David to be suggesting.

M5. HARRI NGTON:  Ckay.

MS. GOLDSTEIN:. The second question | had really
-- | think a nunber of us had about the technol ogy
you're describing is it doesn't sound like that could be
conpany specific. |Is that --

MR. MORTMAN. No, it's definitely conpany
specific -- if | my?

M5. HARRI NGTON:  Sure.

MR. MORTMAN. It's definitely conpany specific.
In fact, this -- I"'mglad you asked the question. It
does two things.

One is that it's a database that can include and
does include all of the state-mandated lists. So, right
now, of the five states that have mandated |ists and
four nore that will be up by June, you are talking about
an existing aggregation of nanmes that would run about
300, 000 consuners. CQur database includes those and is
made available to the tel emarketer together with the
tel emarketer's own |ist.

The DVA has a tel ephone preference list, for
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exanple. W would -- we could incorporate that list in
our service, as well, because our database has an
unlimted capability. That's the difference between
what exists today in terns of [imting -- alimtation
on what internally a conpany can do and what we can do.

MS. HARRI NGTON:  Ti n?

MR. PHI LLIPS: Consuner election equals consumner
choice. | think that the do-not-call list or
conpany-specific -- conpany-specific lists have been a
good idea. Certainly they haven't gone far enough.

t hink any consuner -- take me. | could spend the rest
of ny life getting on each one of these lists, and | am
still going to get calls. | think there are just too
many conpani es invol ved, there are too nmany

tel emarketers, but specifically too nmany conpani es who
are using tel emarketing.

| think you have to give the consumer the choice
to elect, and if they do, the registry itself is going
to be a good idea. At whatever |evel you choose to do
it, there's several states who have started, and | think
certainly consuners need it.

M5. HARRI NGTON:  Jason?

MR. CATLETT: Thanks, |1'm Jason Catlett from
Junkbusters.

Could I add on the question of consuner choice,
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why don't we go for an opt-in system where consumers
choose to be on a list where they elect to receive
telemarketing calls? | think that would be a fine
alternative to consider.

But et me nowgo on to try to tie in sone of
David' s points and point out that conpanies are not
conplying with do-not-call requests, and they are
certainly not doing it fast enough in a nunber of cases,
and we have heard David tell us -- and ny technol ogi cal
experience al so bears that out -- that near realtine
conpliance with do-not-call requests is emnently
doable, it's technologically feasible. David told us
it's imediately available to --

M5. HARRI NGTON: What does it cost, in your
Vi ew?

MR. CATLETT: It's part of building the
infrastructure of your system and to retrofit that on a
systemthat hasn't had it may have sone costs, but
that's a necessary and appropriate part of building a
tel emarketing system that you conply with the [aw, and
we' ve heard that conpanies are sinply ignoring that
because processing a do-not-call request is not
revenue-producing. It goes in the wong direction for
their econom c incentives.

So, in that environnent, surely the only sane
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response by regulators is to find those conpanies and to
make them pay for failure to conply with do-not-cal
requests, and that is not happening, and | think we can
only conclude that that's a failure of the duty on the
part of regulators to bring those econom c incentives in
line with -- to get the conpanies to conply with the

I aw.

M5. HARRI NGTON: Thank you, Jason.

Let me rem nd you that if you want to speak,
your card should be up, and if you have forgotten to
take it down, please do so so | don't call on you
agai n.

Mal | ory?

MR, DUNCAN. Well, | assune at this point we've
noved into the question about costs and benefits, so
' --

M5. HARRINGTON: | think all of the questions
are on the table. W're interested in technology, in
procedures to increase efficiencies on the part of the
mar keters, costs and benefits in the current regi ne, any
estimate of costs and benefits from possi bl e changes.

MR, DUNCAN:. Sure. Well, you know, fromthe
conpanies |'ve spoken with, certainly there is a benefit
to the current regine in terns of do not call. Fromthe

conpani es' perspective, it's quite logical that it
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all ows them once they know who doesn't want to receive
calls fromthat particular conpany, to direct their
attention to other custoners of theirs. So, there is,
in fact, an econom c benefit. You' re not wasting those
calls in trying to reach custoners who may want to work
with you in other respects but don't want to work with
you over the phone.

However, in terns of the issue of timng, it's
actually much nore conplicated than | think it's been
set forth here. Cearly there's a cost conponent.

Al so, the increased interest in privacy over the |ast
few years has nmeant -- and | think it was pointed out --
that a nunber of states have devel oped their own
do-not-call lists. Those tend to be broad, generic
lists.

So, for exanple, in Florida, there is a |ist out
there that anyone can sign onto, and the list is
publ i shed quarterly. Well, if you happen to hit it at
the wong tine, obviously a custonmer who signs up for
the Florida list -- and | think they pay $10 a year in
order to be on that list -- it may not be picked up by
our menbers' conputers until the next quarter rolls
around, so the consunmer's upset they haven't -- their
name's not on in 30 days and it may take as much as 180

days.
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M5. HARRI NGTON: Does the lawin Florida require
it be done in 30 days?

MR. DUNCAN: No, the law in Florida sinply
requires a quarterly publishing of the |ist.

M5. HARRINGTON: So inplicitly there's a grace
peri od.

MR. DUNCAN: That's right, and then once you
have the information on the list, typically the way a
conpany works is they take the information and they are
going to do a tel emarketi ng canpai gn. They screen the
names off their nmaster |ist against the nanes on the
various forns of do-not-call lists, whether it's from
Florida or Oregon or anyplace el se, and that's what they
send out, and it costs noney to do that screening.

A | arge conmpany m ght have 20 mllion nanmes on
their list potentially, and let's say it's a couple of
penni es for each run through on a screen. So, you're
tal king about a half mllion dollars in order to do
that. Now, you are not going to take a half mllion
list, use it for one day, throw it away and say, Ckay, |
have got to screen the entire list again tonorrow. So,
you are pulling in these various lists.

Usually they give a life to that list. That
life mght be 30 or 60 days or so, at which point they

run the next canpaign, they'll pay another, say, half
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mllion dollars to screen that.

The gentl eman at the end of the table pointed
out the cost of retrofitting. This is all done because
that's the way the systens were devel oped over the |ast
20 years. O course they could spend hundreds of
mllions of dollars to conpletely retrofit their
systens, but that again is a cost factor to consider.

M5. HARRI NGTON: Thanks, Mallory.

Mar c?
MR. BEAUCHAMP: Ckay, | just -- | have a
guestion. Wat -- does anyone have a handl e on what

percent age of consuners out there avail thenselves of
do-not-call lists? Because in the brokerage industry,
for exanple, we have got over 6000 firns, not every one
cold calls, but many of them do, and so when Ti m says
you'd spend the better part of your life just informng
firms you don't want to be cold called, the question
have -- and again, speaking for nyself and not for state
regul ators or ny association, but it's how do you
educate people that these lists exist?

|"d use the nmedia, but the nmedia is sporadic and
a transitory inpression. | would argue that maybe it
woul d be terrific if the firnms thensel ves, when accounts
wer e opened, said, Look, these do-not-call provisions

exi st, you have a right or your interest should be to
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t hi nk about whether or not you want to check off this
box, either when the account is opened or maybe on a
nmont hl y or annual account statenent, make it prom nently
di spl ayed so that there's nore or we're relying on nore
than just the news nedia to get this nessage out.

M5. HARRI NGTON:  Ckay.

| think Bob has an answer to your question.

MR. SHERMAN. On behalf of the Direct Marketing
Associ ation, our best information is that for those
states that have state do-not-call lists, they al
approximate 1 percent of the residents of that state.
The highest is Oregon, which is about 2 percent, but |
don't think any other state exceeds 1 or
1- poi nt - sonet hi ng percent.

M5. HARRI NGTON: Do you have any information
fromyour nmenbers about how many -- what percentage of
their potential custoners ask to be placed on
conpany-specific do-not-call |lists? Anyone have any
i nformati on about that?

Joyce, do you have information on that? Could
you use the m crophone?

M5. BRUNDAGE: |'m speaki ng now of nonprofit
organi zations, but with our conpany we do use the DVA
preference list and then all of the state lists, and |

know in | ooking at data as recently as yesterday, we
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found that 5 percent of the nanes with phone nunbers
were on those |ists.

M5. HARRI NGTON: Thank you.

Russ?

MR SMTH  Yes, just a couple quick comments on
the predictive dialers and how they work. Wen you put
a nunber on a do-not-call list, it goes into the
conputer and the predictive dialer and bl ocks it from
being called out. So, you never have to touch the
initial list, and it doesn't matter if you pulled that
list 30, 60 or ten nonths ago, you are going to block it
on the outbound, and | believe that's how the other
servi ce worKks.

The other issue with predictive dialers, when
t hey do hang up on you, the Federal Trade Commi ssion
rul e says that when soneone calls you with a call or a
nmessage, they have to give their identification and the
name of the conpany they represent and everything, so |
woul d ask the tel emarketing industry to explain how they
are going to do that when they hang up on you, and they
tell you, Well, that call doesn't count because we hung
up on you, even though the rules say that when they cal
you, that's making your phone ring.

And the other issue is the cost of honoring the

do-not-call list. Frommy experience as being a
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consuner and the response | get fromthese conpani es,
it'"s normal ly cheaper to call everyone and just -- just
try and brush off the conplaints rather than to go
t hrough a process of putting people on a |ist.

M5. HARRI NGTON: Wanda?

M5. DELAPLANE: Wanda Del apl ane from Nati ona
Associ ation of Attorneys General.

In response to the question about the percentage

of consuners who are on the call list, fromwhat we hear
at the state level, that being on the call -- on a
do-not-call |ist does not equate with not continuing to

get the calls. W have a |ot of consuners who indicate
that they have junped through every hoop that they can
find in order to stop receiving calls --

M5. HARRI NGTON: For specific conpani es?

MS. DELAPLANE: Correct, for specific conpanies
and continued to receive those calls, so that the
nonconpl i ance by the individual conpanies continued to
be a problem

M5. HARRI NGTON:  Ckay.

Gor don?

MR. MCKENNA:  Well, it sounds like this is a
wei ght ed response to sone of the questions. This is
Gordon McKenna, American Tel eservices Associ ation.

The next day on a do-not-call list is alittle

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



60

unrealistic for our industry. |If you're an in-house
operation, you can scrub it against your |ist the next

day, but your response code for an in-house operation

shoul d be a do-not-call, and you would go into a
do-not-call list, and that person wouldn't be called
agai n.

On an outsourcing --

MS5. HARRI NGTON: CGordon, if sane-day or next-day
may not be doabl e, what is?

MR. MCKENNA:  Well, let ne go a little further,
if you don't m nd?

M5. HARRI NGTON:  Sure.

MR. MCKENNA: On an outsourcing where we have an
out source conpany that is making calls on behalf of a
househol d nanme conpany, the next day that information is
fed back to the honme conpany, and that conpany then puts
it on their do-not-call list. WelIl, keep in mnd,
you' ve got a nunber of people, a nunber of system i ssues
on downl oadi ng i nformati on, uploading information, and
it does take sone tinme. And that information, again, is
fed only fromthat conpany, then it goes back to their
| ead source or house file that is being conpiled by an
outside |list conmpany. So, we have got at |east three,
maybe even four conpanies that have to touch that nane,

and it does take sone tinme to get in line for all of
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that touching. So, if we would keep that in mnd, that
woul d be hel pful.

It -- and | do want to point out that the
do-not-call list has value, it does help the consuner,

it does help those that are in our business. The nunber

of calls, I don't know of any in our industry that get
paid for the nunber of calls they make. |If you're an
outsource -- and I'll deal wth the outsourcing, because

| think that may be kind of what the issue is on the
out sour ci ng.

We as an outsourcing industry act like
accounting firns, get paid for a | abor hour, and you're
managed by the in-house operation on whether or not
there's value in what you're doing. That doesn't nean
how many phone calls you nake. |t means that you're
conplying with all of the regulations, that you're
maki ng a proper presentation to the consuner. Very few
conpanies that | can think of that get paid by how many
call s they make.

MS5. HARRI NGTON: So, they get paid by the hour,
by the --

MR. MCKENNA: Mbst conpanies get paid just |ike
an accounting firm does, by the hour.

M5. HARRI NGTON: Well -- no matter how many

call s you nake?
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MR. MCKENNA:  Well, that's the part of
managenent by the in-house conpany. For instance, let's
say it's ABC Conpany, and ABC says |'d |ike TM Conpany
to make a nunber of phone calls for nme, and then what
|"mgoing to do is nanage that on a daily basis and nake
sure that I'mgetting ny bang for the buck, so to speak,
make sure that 1'mgetting what | paid for.

M5. HARRI NGTON: Wl |, does ABC pay nore to T™M
Conmpany to have 5 million calls placed than it does to
have 1 mllion calls placed?

MR, MCKENNA:  No.

M5. HARRI NGTON:  So, how does it work?

MR MCKENNA:  Well, what it works for is the
value -- | -- it's -- basically it's called value for
account acquisition. Now, | know that if ABC Conpany
says | can spend $40 for a new account, so | know what
ki nd of benchmarks, up and down, | have to have in
return for the anount of noney that |'m paying the T™M
Conmpany, and that's how they manage it. If it's
unprofitable, then they just don't call anynore or
they'Il go to another firmthat nakes nore sense that
they can get nore return for their dollar.

MR. ANDERSON: So, they're paying so nuch -- so,
the contract is I'll pay you $40 per sal e?

MR, MCKENNA: No, no.
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MR. ANDERSON: Sonething like that?

MR. MCKENNA: The contract is for -- that we
will pay you so many dollars per hour of tel ephone
work. It may be contrary to what nost peopl e think,
that we get paid on a per-call basis, and that is not
the case. W know that over the last five years that
the costs for our custonmers, the in-house operations,
are going up. It's costing nore because of all the
regul ations that you have to fulfill.

Keep in mnd, not only does the FTC, the FCC,
have regul ations, but if you have a bank client, the
bank has regul ations; if you have a tel ecommuni cations
conpany, they have regul ations. W have a nunber of
regul ations that we have to live up with -- live up to.

| would Iike to point out about the hang-ups,
|"msitting next to the right lady to talk about on the
hang- ups, you want to --

M5. HARRINGTON: | don't think she has a | ot of
t hem

MR. MCKENNA: -- you want to stop hang-ups? Put
some noney behind | egislation we already have in the
states. Those are fraudulent calls for the nost part.
That's where the issues are. |If you are conpliant with
TPC, there's no way you can be hanging up. You're

commtting fraudulent acts. You're violating | aws that
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are already on the books.

Now, we | ook at nore regulations, and if you
woul d just put sone noney behind existing |aws that are
al ready out there, you can prevent those hang-ups,
because that is against the rules of playing the gane.

| also would like to point out that we are
focused on what | would call the downside of the
tel emarketing process. Now, you all -- nost of you here
represent consunmers. Here's what I'd |ike to point out
to you, that in representing your consuners, there was
over 100 mllion transactions done in 1998 by the
t el ephone. Represent your consuners. People in
busi nesses and at hone want the conveni ence of being
able to order and have choices to order through the
tel ephone, and I'll bet you here, at this table, nost of
you have ordered through the tel ephone.

MR. ANDERSON: How many of those hundred mllion
are on outbound calls? | mean, that's what we're
tal king about. | mean, we're not talking about when
call Land's End.

MR. MCKENNA: | don't have that nunber for you
and | understand what you're saying, that it is nore
convenient to do an 800 nunber than it is to receive an
out bound call, but the marketplace wll take care of

itself. If consuners don't want to buy, the outbound
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process will go away.

M5. HARRI NGTON:  Ckay.

MR. MCKENNA: | have one nore, one nore item

The outsourcing industry is over a $10 billion
i ndustry. W have approximately 15 public conpanies in
our industry. This is a $90 billion industry. This
isn't cupcakes and Susi e nmaki ng phone calls at hone.
This is a big industry. W generated in sales and
services over $350 billion in our industry in 1998.

Thank you.

M5. HARRI NGTON: Thank you, Gordon.

Is -- | have an announcenent. |Is Christie
Gines here? |Is there sonebody here nanmed -- would you
see the wonan at the door? W have a nessage for you
Thanks.

Bill?

MR GLLES: Bill Glles fromthe National
Associ ation of Regulatory Utility Conm ssioners.

This is on the topic of cost-benefit froma
different angle, | suppose. Jason had nmade the comrent
that part of the solution are regul ators applying
appropriate renedies, and that stinulated a thought of
we al so need to be thinking about the cost of
enforcenent, as well, as not just the cost of technol ogy

to prevent the problem and individual conplaints of
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this type are difficult to enforce and build the
appropriate record to apply action, and to the extent
the rule could be made easier to apply, | think it's
useful, but in addition, the individual -- the cost to
the individual of bringing a conplaint is often pretty
hi gh.

They don't necessarily know where to go or what
to do, and it's a hassle in their life if they ask to be
taken off a list and are still getting calls, to then
take the next step and actually file an appropriate
conplaint is something that -- fromthe individual's
standpoint, it is costly. So, to the extent the rule
can be made for user friendly, I think that hel ps, as
wel | .

M5. HARRI NGTON:  And | appreciate those remarks,
Bill, but let me rem nd you that we're focused during
this session of the discussion on the need and the
desire of the marketers to reach their custoners. W're
aski ng questions about how technol ogy has changed, what
are the costs and benefits of the current regul atory
regime. W -- the next segnent is going to | ook at
consunmers' concerns.

So, this is really an opportunity to develop a
record on those questions that are in this segnment of

t he agenda.
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Bob?

MR. BULMASH. Thank you, Bob Bul mash, Private
Ctizen.

One thing that we're not addressing | think
properly is that there's a human factor which is al so
connected to the technol ogy. Telemarketing for the
tel emarketer, outbound tel emarketing, is not an easy
job. It's adifficult job. 1It's very seldoma career
The average |ife span of a telemarketer is around three
nont hs.

M5. HARRI NGTON: That is the enpl oynent span?

MR BULMASH. Ri ght.

M5. HARRI NGTON: Hopefully they live on to do
ot her things.

MR. BULMASH. What did | say, life span?

M5. HARRI NGTON:  Yeah.

MR. BULMASH. All right, they' re safe when they
wal k out .

The human factor al so includes the nature of
what a telemarketer's trained to accept as a do-not-cal
request. | have sone do-not-call policies from mgjor,
legitimate, brand nanme firnms back at the office, and in
t hose do-not-call policies or do-not-call instructions,
training manuals, to the tel emarketers, the

telemarketers are trained that if someone says to the
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tel emarketer upon being called, "These calls drive ne
nuts," that that will not be seen as a do-not-cal
request .

I n other words, many nmmjor, recognized,
legitimate firnms that nake tel emarketing calls are
unwi I ling to respond legally, within the framework of
the regul ations and the legislation, to a reasonabl e
do-not-call request nmade by a frustrated person who has
just got her hands wet and is trying to finish her
di shes.

M5. HARRI NGTON: Well, let nme ask you whether if
a telemarketer called to offer a free trial whatever and
t he consuner said, "Ch, that's an interesting idea,"
should the tel emarketer interpret that as a request to
subscri be for the service?

MR. BULMASH. Unfortunately, in the area of sonme
i ndustries, that may be taken as a subscription request,
but that borders on fraud. No, "That's an interesting
idea,"” is not an acceptance of an offer in ny view

M5. HARRI NGTON:  Well, you know, | think that
you' re suggesting that perhaps the marketing conpany
broadly interpret consunmer expressions when it has to do
with don't call but not consumer expressions that could
just as reasonably, maybe, be construed as a request for

an offer -- to accept an offer. | agree with you that
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that's not an acceptance, but why should the other
apply?

MR. BULMASH. Well, how do you say don't call ne
again, put ne on --

M5. HARRI NGTON:  Just |ike that.

MR. BULMASH. Well, right, but under the federal
| aw, under the federal |law, those are not the magic
words. The nmagic words are, "Put me on your do-not-cal
list, share ny request with all affiliated entities."
Those are the magi ¢ words under the Tel ephone Consuner
Protection Act. The phrase, "You drive nme nuts with
these calls,"” is coomonly or on occasion not seen as a
valid do-not-call request when, indeed, the m ndset of
the individual being called is clearly being
transmtted.

One of the other things | wanted to nention is
one of the panel nmenbers nentioned if people didn't buy
fromtel emarketers, then the industry would just go
away. | once talked to an insurance agent who said that
he makes -- this is when automatic dialing and answering
machi ne calls were |legal back in '87 or so, that he
makes 4000 calls a week, he'll get four |eads and he'l
sell one policy, and the cost of all those calls and
visiting all four leads is well overcone by the val ue of

the one |ife insurance policy that he sells.
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So, 4000 calls, one sale, it doesn't mean that
if people stop buying, the industry will go away. It
only takes -- because of the costs -- dropping costs in
| ong di stance tel ephone service, higher technol ogy
levels frompredictive dialers, higher call rates, that
allows telemarketing to be nore profitable because of
| ower costs.

Thank you.

M5. HARRI NGTON:  Thank you.

Bob?

MR. SHERMAN. Yes, thank you, fromthe Direct
Mar ket i ng Associ ation. Just sone quick points, Eileen.

You rem nded us that this is on the marketers'
access portion of the forum The Tel emarketi ng Sal es
Rule is terrific in what it anticipated the bal ance
bet ween busi ness and consuner requirenents. |f sonebody
is an existing custoner of a conpany, the conpany can
call that custonmer unless or until the custonmer says, "I
don't want to hear fromyou again by tel ephone.” This
exi sting business relationship exception, if you wll --
| don't viewit as an exception, but allowance -- is
sonething that is not appreciated in the state |ists.

And what happens here is you' ve got conpanies
wi th ongoing rel ationships wth custoners, the next

thing you know the custoner is on the state do-not-cal
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list, and what do you do? Can the conmpany call or can't
it call? The custoner wants those calls, but by signing
up with the state list, which doesn't have the
exception, it's a real conflict.

I"mtrying to address the marketer's need for
access. No conpany wants to waste its tine and noney on
peopl e who have told themdon't call ne again, but
agai n, the conpany-specific way to go about this seens
to be the best for all involved.

The lifetinme value of a custoner, not the
one-shot deals, is what legitimte business is al
about. [|If sonebody tells a conpany | don't m nd buying
fromyou through your catal og or over the internet or
wal ki ng into your store, but | don't want to hear from
you again, that conpany is not going to call that person
again. It doesn't make sense to jeopardize the lifetine

val ue of a custoner for a phone call.

And what | will reserve for -- | think it's
really a different topic -- is conparing the existing
rule to what it could ook like. | don't think that's

the section we're in now.
M5. HARRI NGTON: Right. Thanks, Bob.
Keith, do you have a question?
MR. ANDERSON. |'m an economist, so | get to ask

one at | east econom st question during the day, and | --
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M5. HARRINGTON: This is it, this is your
noment .

MR. ANDERSON: -- and | don't know whether this
is the right place to throw it out, but clearly one of
the issues that's hitting around the table a bit -- the
gentleman at the end of the table hit it a mnute ago --
is it sounds like the technology is there, I'"mnot sure
what the price is, to allow people to create pretty
qui ckly do-not-call lists, but I'malso hearing -- and |
can understand -- that those making the calls may not
have the proper incentives -- that's nmy economst's word
for the day -- to accept that information.

Peopl e say that they -- that the instant you
start indicating that you want to get on a do-not-cal
list, they hang up. How can we create a systemthat
gi ves the people -- gives conpanies the right incentives
to accept those do-not-call requests rather than just
bl owi ng themoff? So, that's ny question

M5. HARRI NGTON: Mallory, you have got an answer
to that?

MR. DUNCAN. Well, I think I have just an
observation on that, Millory Duncan, National Retai
Feder ati on.

| think Bob hit upon it, that you have got

really two different markets out there. One of your
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mar kets i s nmade up of conpanies who, in fact, want to
have lifetime relationships or long-termrel ati onshi ps
with their custonmers. For them there is a very decided
econom ¢ advantage in doing what the custoner wants you
to do, and if that neans take ne off the list, they take
you off the |ist.

There is, unfortunately, another market out
there made up of conpanies who really have no interest
in anything other than this one-tine possibility of a
hit, and that's probably the fraud el enent that you've
been | ooking at. And for them no regulation, frankly,
is going to be effective. 1It's going to require nuch
stronger enforcenent.

This is an issue we revisited when this rule was
first devel oped when --

M5. HARRI NGTON:  Mal |l ory, what about the point
-- | think David nmade it, it was either David or Bob --
t hat sonme conpany marketers operate at |least with the
m ndset, if not the direction, that what the consumer is
saying is you' ve caught ne at a bad nonent, but they
don't really nmean don't ever call ne agai n?

MR DUNCAN: | -- and I --

M5. HARRI NGTON: Do you have any sense of that?

MR. DUNCAN. Fromthe conpanies |'ve tal ked --

|"ve spoken with, they' ve tried to provide sonme gui dance

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



74

to their custoners -- to, excuse nme, the marketers as to
what is a do-not-call request. "You have caught ne at a
bad nonment"” does not sound |i ke a do-not-call request,
and | think in nost conpanies that would not be
interpreted as that.

M5. HARRI NGTON:  No, | think what was said is
that there is an interpretation placed on the consuner's
request to not call again, that this was just a bad
moment. So, it isn't necessarily adverse to the
conpany's econom c interest to call again.

MR. DUNCAN: Ckay, | see what you're saying.

M5. HARRINGTON: | nean, it's very easy to say,
Well, no marketing conmpany in its right mnd wants to
deal with people who don't want to deal with it, you
know, | think everybody can accept that proposition, but
when is it that you really reach that concl usion?

MR DUNCAN:. | think --

M5. HARRI NGTON:  And when mght it be in the
econonmi c interest to keep calling?

MR. DUNCAN: There is inevitably a tension
bet ween the marketers who would like to try to reach
conpanies -- reach individuals and try again and again
and again and those in a conpliance division who are
trying to say you have got to cone up with sone sort of

rati onal rule. Now, how that has worked out, it will
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vary somewhat from conpany to conpany.

The conpanies |'ve spoken with try to cone up
with a series of guidelines saying if a conpany -- if a
person says sonmething simlar to this or sonething |ike
this, you should interpret that as a do-not-call request
and enter that into the system |If the conmpany -- if
t he person says sonething on the other side of that
line, "This is a bad tinme to talk now," for exanple,
that is not interpreted as a do-not-call request.

MS. HARRI NGTON:  Ckay.

MR. DUNCAN: But | want to go back, | think the
real issue here is the distinction between conpani es who
want to maintain a relationship and those conpani es out
there who are sinply out for a quick hit.

MR. ANDERSON: Well, you know, | nean, | agree
with you to sone extent, and now |I' m goi ng to nmake ny
friend dowmn here fromthe nonprofits upset, because
that's where |'ve personally had the biggest problem |
mean, obviously you're not covered by the requirenents
to inplenent a do-not-call, but |I have had WIA and the
Kennedy Center call ne, and | say, "Don't call ne again,
send nme mail materials,” and they still call ne.

Now, | would think that they are people who are
interested in a long-termrelationship. So, |I'm always

amazed that they continue to call ne, because they nake
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me madder and | give themless noney. So, clearly the
theory's right, but it doesn't always seemto work in
practice, and I'mnot sure whether it's just an expense
or what drives it, but |I have a little bit of
skepti ci sm

MR. DUNCAN: |Is that a comment on the econom cs
or on the |aw?

MR. ANDERSON. Oh, |I'd never raise a question
about econom cs, Mllory, you know that.

M5. HARRI NGTON:  Kat hy?

M5. TORLUCCI: Kathy Torlucci, KTW Consulting,
just a couple things to add or to nention.

Regardi ng representative incentives at the cal
center level, | have had the opportunity to visit many
call centers throughout the United States, and it's not
only a sales effort but it's also a quality effort.
There are quality nmeasurenments that are put in place.
There are al so do-not-call policies and procedures at
the call center level for all the tel emarketing
conpanies, and their people are trained in these
pol i ci es and procedures.

To maybe add on to what was just discussed, yes,
there is also scripting, you know, you need to clarify
with the custonmer, "M. Jones, is it that you do not

wi sh XYZ Conpany ever to call you again?' darify
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that. |Is that really the custonmer's intent? O is it
the custoner's intent never to have a tel emarketing
call? O is it conpany division, entity division, that
we need to specify? So, there may be sonme clarification
needed.

Just to add on regarding the | ength of
enpl oynment, if you travel to the m dwest, you will find
that the tel emarketers, they could be a tel emarketer for
seven years or six years, and they do a trenendous job
So, the length of enploynent | think varies fromstate
to state, the location of sone of the tel emarketing
cust oners.

M5. HARRINGTON: Well, I'mfrom Wsconsin, and
that really resonates with me, the World G| G oup.

M5. TORLUCCI: Yes, that's right.

M5. HARRINGTON: Yes, | amstill working as a
tel emar ket er.

M5. TORLUCCI: And also just to add on to what
Gordon had nentioned, the business-to-consuner prograns
are paid on basically a per-hour basis, and to answer
your question about the volune, sonetines there is
negotiations. If it's an increased vol une, the per-hour
rate may be reduced, per-hour rate, in the client's
favor.

M5. HARRI NGTON:  Thank you.

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



78

MR. HILE: There is no additional prem um paid
for conpleted sales in addition to the hourly rate?

M5. TORLUCCI: No, no. The incentives may be at
the call center level for the enployees, but again, |
would like to reiterate the inportance of quality and
quality assurance that's placed in the call centers for
t hose neasurenents.

MR. ANDERSON: Are the rates, Kathy,
negoti at ed?

M5. TORLUCCI: The rates are probably negoti ated
based on programtype.

MR. ANDERSON:. So, there may well be incentives
built in there in the sense that if | anticipate that
conpany A will get nme a higher return per hour than
conpany B, | may wi nd up paying themnore for that
service, right?

M5. TORLUCCI: Well, I will say that the
busi ness-t o-consuner prograns are nornmally paid on a
per - hour basis. Sonme business-to-busi ness prograns,
now, that may be based on performance. So, that's a
little different structure, but here we're talking
busi ness-t o-consuner.

M5. HARRI NGTON: Okay, we have five mnutes
| eft, seven people wish to speak, so I'd like to get to

all of you, but we are going to end at 10: 30.
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Susan?

M5. GRANT: Susan Grant, National Consumers
League.

|"d like to get sonme nore information about
i ndustry practice. Gordon seened to inply that if a
consuner didn't buy anything eventually a conpany woul d
give up and just not call them anynore.

Bob Sherman seened to inply that whether or not
a consunmer had ever bought anything, a conpany m ght
feel that it had sone relationship with the consuner,
unl ess the consuner said --

MR. SHERMAN.  No, no, no, | said the existing
customer, not a prospect, an existing custoner.

M5. GRANT: (kay, thank you for that
clarification.

|"d just like to know if there's any industry
standard, it may not be identical in every conpany
obvi ously, but for when you give up on a consuner who
repeatedly says, "I'mnot interested" but doesn't
specifically say "Don't call ne again."

M5. HARRINGTON: I f anyone has information, they
can submt it for the record on that, and it woul d be
very useful, | think.

M ke?

MR. PASHBY: M chael Pashby with the NPA
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Most of our tel ephone business is really done
through third parties. As you know, we really don't do
t el ephone cal li ng oursel ves.

Just to bring up, our magazi nes are generally of
relatively |l ow value, $12. W clearly can't afford 4000
calls to sell a $12 nmagazine, but I will say that since
the rule went into effect, the business through the
third-party agents has increased well over 30 percent,
and that's not because new peopl e have noved into that
business. | think it's because we brought out
gui delines for industry to follow, which has nade --
ultimately made the consuner feel nore confortable with
t he sal es experience, that our agents are protecting
them and | think as industry goes through this process,
the consumer will feel nore confortable.

We have -- the economc incentive that we have
to stop calling the consumer, let's say, is if we find
that agents are abusing -- third parties are abusing the
consuner, our nenbers are required to cut off those --
if there is a pattern of behavior, our nenbers are
required to cut those third parties off. They are
required to put them out of business.

MS. HARRI NGTON:  Jason?

MR. CATLETT: Thanks, I1'd just like to talk to a

couple of points. Keith's question, how can we create
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t he econom c incentives for conpliance, the obvious
answer is fine nonconpliers heavily.

As to Gordon's assertion that conpani es are not
paid on a per-call basis, | used to work for AT&T, and I
woul d routinely see contracts that had a conmponent t hat
said cost per nunber of calls nmade, and sure, there are
other things there, as well, but that -- that is a
part. So, I'mat a loss to understand that.

As to his nice round figure of $90 billion in
the tel emarketing industry, let's not forget that
fraudul ent tel emarketing accounts for sonme $30 or $40
billion and that | think that's a nunber that we woul d
rat her not have in our gross donestic product.

M5. HARRI NGTON:  Li nda?

M5. GOLDSTEIN. Yeah, | just wanted to maybe
reiterate as a survivor that when we -- during the first
rul emaki ng proceedi ng, the challenge that we all laid
out for ourselves was howto try to draw that bright
line distinction between legitinate tel enarketers and
fraudul ent tel emarketers, and that was the ultinmate goal
that we sought to achieve in certain decisions that were
made in the first rul emaki ng proceedi ng, and | think,
you know, as | hear the conmments around the tabl e,
think it's that sane chall enge that faces us now.

My experience is that nost |egitinmate conpanies
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have very detail ed guidelines both for, you know,
extensive quality assurance prograns that were devel oped
since the inplenentation of the TSR, extensive training
prograns for the sales representatives to ensure
conpliance with those policy nmanual s, excessive
monitoring wthin the call centers and very detail ed
procedures for maintaining do-not-call |ists.

Now, obviously the fact that there continue to
be consuner conplaints, you know, indicates that there
may still be a problemout there, but that problemto
sone extent may be stemming fromthat sanme distinction.
| don't know that we've identified yet that it is
legitimate marketers that are taking excessively |ong
periods of tine to get nanes renoved from do-not - cal
lists, because again, | don't want -- we've nade this
poi nt over and over again, but there is a built-in
econom c incentive to renove those nanes fromthe |ist.
| nmean, it's one of the nost efficient market research
data that a conpany can get, is right there on the
spot - -

M5. HARRI NGTON: Linda, we are right up on the
tinme line and there are two nore people, so new
t hought s?

M5. GOLDSTEIN: | just want to rmake one ot her

point, which is that there is also an inconsistency to
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sonme extent in exenptions that exist both under the
Federal Home Marketing Sales Rule and then different
states have, you know, different exenptions, and it may
be that sonme of the calls that consuners are continui ng
to get may be from exenpt organi zations rather than from
conpani es that are not conplying either with the federa
or state do-not-call provisions, and that's sonething,
you know, we may want to expl ore.

M5. HARRINGTON: We're out of time, so I'msorry
for those of you who didn't get a chance to speak, but
we are going to take our break. W wll resune pronptly
at 10: 45.

(A brief recess was taken.)

ANNOYANCE: CONSUMERS' DESIRE TO LIM T UNWANTED CALLS.

M5. HARRI NGTON: Ckay, it's time. The subject
for this segnent focuses on consuner desires, and we
have heard sonme of that in the first session, so | don't
want people to repeat what they have al ready said.

We have a particular interest in the |ast
guestion here, what technol ogies exist to give consuners
a greater ability to reduce unwanted calls, although we
want to cover all of these questions.

And Kathy, I'll note that | went down to ny
of fice and got ny University of Wsconsin coffee nug for

this segnent, and if anyone could sing On W sconsin,
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then we'll do the rule whatever way you want us to, or
second best, if --

MR. SHERMAN: Here goes.

M5. HARRINGTON. -- if anybody knows what the
final score of the Rose Bow was this year, you know,
that would go a long way as well for the record, Bob.

MR. SHERMAN. How about how many yards Ron Dayne
ran? My daughter is a recent graduate.

M5. HARRI NGTON: Good, that settles the whole --
consuner groups, forget it. This is all, of course --

UNI DENTI FI ED SPEAKER: |'m a W sconsin
gr aduat e.

M5. HARRINGTON: Onh, this is really good. This
is all good fun. Let the record reflect that the
noderator nmeans all of this in good fun and that the
Federal Trade Comm ssion is an independent regulatory
agency, which will make up their own m nds, and they
don't associate thenselves with anything that | say
about the University of Wsconsin.

Al right, let's get going here on our 10:45
segnent. W are interested in data, hard information
not sort of general whines, as it were. |If we want to
hear about whines, | can tell you about ny own personal,
anecdot al experiences about receiving unwanted call s,

but we're looking for really solid information here,

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



85

because | think the point was nmade several tinmes during
the preceding session, but let ne reiterate it,
telemarketing is an extrenely inportant and val uabl e
part of our econony. The point that in the initial

rul emeki ng every effort was nmade to strive to draw a
bright line between legitimate and fraudul ent
telemarketing is absolutely true.

At the sane tinme, the Congress directed the FTC
to inpose sone additional requirenents that really don't
have much to do with fraud and have a great deal to do
wi th consumer preference and privacy. So, | think that
we need to acknow edge that those are inportant parts of
the statute, as well, and also that the debate about
privacy has intensified.

Technol ogy, which has created enornous benefit,
has al so spurred a renewed interest in consunmers' -- on
consuners' parts and on the part of policy nmakers in
privacy and where |ines ought to be drawn. So, agai nst
t hat backdrop, the floor is open.

Marc, did you want to begin?

MR. BEAUCHAMP: Yeah, | was quite surprised in
the previous segnent that only 1 percent, approximately
1 percent of consuners avail thenselves of the
do-not-call lists, and I'd like to ask if people had

sone idea as to how we can dramatically increase that
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per cent age, because that's an appallingly |ow
per cent age.

MR. SHERVAN. Eileen, | would like to clarify so
that we don't go down a bad path

M5. HARRI NGTON:  Ckay.

MR. SHERMAN:. |'mtal ki ng about -- when
menti oned that figure, that was the state do-not-cal
list, not the conpany specific. | do not have
statistics on the conpany specific.

M5. HARRI NGTON: We would |ike statistics from
conpanies to tell us what percentage of their actual
and/ or prospective custonmers request to be placed on
do-not-call lists. That would be very usefu
i nformati on.

MR. DUNCAN. Can | nmeke just one --

M5. HARRI NGTON: Mallory, do you have sonething
specific on that?

MR DUNCAN: Just a brief comment on that.

Again, like Bob, | cannot give the specific nunbers as
to what nunber of people are on do-not-call lists;
however, | did get a couple of comments that reinforce

each other that there have been sone sort of events,
perhaps the recent interest in privacy that's of recent
interest in the public, that has engendered a | ot nore

interest in this issue, and | was told that the nunber
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of nanes on the |ist have doubled within the last 12
nmonths, so that is a --

M5. HARRI NGTON: Yes, that's hel pful.

Gordon, do you have sonething on that?

MR. MCKENNA: We have recently surveyed our
menber shi p, and of those responding, the percentage
ranged from2 to 5 percent, the -- because it varies
based on client, varies based on offers and that type of
t hi ng.

M5. HARRI NGTON:  Thank you.

MR. ANDERSON: This is 2 to 5 percent of what,
what's the basis?

MR. MCKENNA: Two to 5 percent of those

peopl e --

M5. HARRI NGTON: Who are call ed?

MR. MCKENNA: -- that we talked with asked to be
put on a do-not-call 1list.

M5. HARRI NGTON: Let nme ask at this tinme again
for any information |ike that that anyone seated at the
table or in the audi ence m ght have, please submt it.
We need solid information. And al so, carrying over from
our first session, we heard that a great deal of
attention is given in training policies and procedures
in call centers to these provisions, and if anyone would

be willing or if all of you would be willing to submt
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witten policies on this issue so that we have the
benefit of studying those, it would be hel pful.

kay, let's hear from Wanda and then Bill and
Jeff.

M5. DELAPLANE: Wanda Del apl ane for the National
Associ ation of Attorneys General.

Those states which currently do have the state
no-call lists, | can give you sonme nunbers on those if
t hat woul d be of interest.

I n Kentucky, our no-call list went into effect
m d-1998. It has a significant nunber of exenptions.
When the list went into effect, we did a great deal of
public education in order to nake the public aware of
the fact that this was not a panacea, that it would have
very little inpact upon their calls. Despite that, we
currently have 50,000 people enrolled out of a state
popul ati on of under 4 mllion, of that about 1.5 mllion
t el ephone |ines are avail abl e.

There has been nothing in the 200 years-pl us of
Kentucky's history that the Attorney General's Ofice

has ever seen that equal ed the public response to the

no-call list, despite all of our efforts to say that it
wasn't going to do that nuch good. It literally -- and
| nmean literally -- fried our tel ephone systens. It

knocked our tel ephone Iine out. Nobody in the Attorney
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Ceneral's office could be reached for over two days
because of the inpact.

We antici pated we woul d have 2000 --

M5. HARRI NGTON:  You shoul d have outsourced.

UNI DENTI FI ED SPEAKER:  That's ri ght.

MS. DELAPLANE: W think that would be a good
i dea, and we woul d highly recormend that to any state
which is doing it. Tennessee is in the audience today.
They are currently putting their system-- their no-cal
list into effect, and they have already had the sane
occasion, that their tel ephone |ines have been broken
down because of the overwhel m ng response, and their
list is not even ready to go yet. It's not ready to be
i npl enent ed.

Ceorgia had exactly the sane inpact. Georgia's
do-not-call list went into effect approxi mtely the sane
time as Kentucky's did, md-1998. They currently have
an access of 180,000 people signed up for theirs. They
have significantly fewer exenptions than does Kentucky.
They had exactly the sane response, that there was truly

a tidal wave of people who were seeking to be on the

list. Wuen told this was -- isn't going to stop
everybody fromcalling, people will alnobst inevitably
say, "If it keeps one person fromcalling nme, |I'mbetter
of f."
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Florida's list has been in effect since 1987.
Fl orida has done practically nothing in the way of
consuner education to nmake people aware of it, and |
have available -- and I1'Il get it for you, but | don't
remenber off the top of my head the nunber of people
whi ch Fl orida has.

M5. HARRI NGTON: Wanda, |'m curious, under
Kentucky's statute you nentioned that there are numerous
exenpti ons.

M5. DELAPLANE: Right.

HARRI NGTON: \What are those?
DELAPLANE: Well --

5 5 O

HARRI NGTON:  For exanple. This is not a pop
qui z.

MS. DELAPLANE: For exanple, right, insurance
conpani es, real estate agents, any public char --
charities, public educational institutions, anyone that
has been in business for the past five years at the sane
| ocation --

M5. HARRI NGTON:. Do comercial mail drop
addresses count ?

MS. DELAPLANE: | think that that woul d, yeah.
Many exenptions. | think that there's a total of 24
exenptions, so that the majority of tel emarketing

efforts are, in fact, exenpt.
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M5. HARRI NGTON:  Ckay.

Bill and then Jeff?

MR G LLES: Bill Glles fromthe National
Associ ation of Regulatory and Utility Comm ssioners.
The Vernont Public Service Commi ssion did sonme polling
in their states of consunmer do-not-call options --

(Technical difficulty.)

M5. HARRI NGTON: W need one of our FTC tech
peopl e. Thank you.

MR. G LLES: -- and probably useful for the
record, nost consuners said that they wi shed -- 88
percent wi shed all telemarketing calls woul d cease
conpletely --

(Technical difficulty.)

M5. HARRINGTON. |s there anybody -- would --
time out. Could you go find Bruce or sonebody?

Al right, we're -- is the m crophone on?

(Di scussion off the record.)

M5. HARRI NGTON: Ckay, we were about to hear
nore fromBill about the Vernont Public Uilities
Conmmi ssi on.

MR. G LLES. As | was saying, in Vernont, they
did sonme polling data of consuners in a state-w de poll,
and one of the findings was that 88 percent of the

consuners sort of indicated that they w shed al
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telemarketing calls would cease. About 46 percent
bel i eved they knew there were sonme options to stop
calls, but a snmaller percent actually were able to
identify what those options were. | believe it was
about a third knew about the conpany-specific
do-not-call options, and a nuch snal | er percentage knew
about the trade association tel ephone preference type of
appr oaches.

The other thing that Vernont found and that we
can provide for the record later is that they did do an
eval uati on of an extensive education effort, they did in
their state to educate consunmers on both the federal
rule options as well as the tel ephone preference service
options, and they did find indeed that their education
efforts had a substantial inpact on the nunber of
consuners that took action.

M5. HARRI NGTON: Ckay, if anyone has their cel
phone on and is tal king, you need to get off of it.
That's what the problemis. W can't have cell phones
being on and used in the room

Thank you, that's very useful. Could we get the
Vernont PUC data for the record?

MR G LLES: W wll get you a copy of that.

M5. HARRI NGTON: That's good, thank you.

kay, Jeff?
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MR. KRAMER: A couple of points on awareness and
ef fectiveness. As far as awareness goes, we -- since
the Tel emarketing Sales Rule went into effect, we had a
maj or canpai gn at AARP to educate our nenbers about
telemarketing fraud, and so in that process we trained
fraud fighters to go out all around the country to kind
of tell people what to do if they're getting phone calls
t hey don't want.

Wil e we' ve been successful in educating nenbers
that -- to shorten their calls and to hang up and those
kind of things, we really obviously haven't been
effective in telling people about do-not-call, because
according to our fraud fighters, we're finding that |ess
than 5 percent of the people they' ve tal ked to across
the country are even aware that a do-not-call provision
isineffect. So, we're trying to tell people that, and
once they're told that, it's like, Well, what do | do to
get on these lists? So, awareness is definitely a
pr obl em

As far as effectiveness, and these are
prelimnary results, because we just got this back, but
we have done a survey of consunmer tel emarketing
behavior, and when it's finalized we will definitely
submt it for the record, but we are finding -- this is

a survey of people 18 and ol der, not just AARP nenbers,
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and we are finding that of the people who asked to be on
do-not-call lists, fully 40 percent of themare stil
being called by that entity. So, there is definitely a
problemw th the entity when people are asking not to be
-- asking to be on do-not-call Ilists.

M5. HARRI NGTON: Thank you, Jeff.

Bob?

MR. SHERMAN. Thank you, Eileen, for the D rect
Mar keti ng Association. | guess |I'd like to address a
few of the points that have been di scussed.

On that last point, it strikes nme it doesn't
matter what the nature of the do-not-call list is,
whether it's a state, a federal, a conpany specific, if
there are going to be violations, there are going to be
violations. So, | would like to put that one aside for
t he nonent.

| would Iike to be directly responsive to an
earlier question. W have sone statistics as of late
1999, they are not absolutely current, but they are
probably no nore than a quarter off. Florida s |ist was
initiated in 1987, and our information is that in |ate
1999, there were 112,568 on that |ist.

M5. HARRI NGTON: Does Florida's list require
t hat people pay to be on the list?

MR. SHERMAN. Yes, it does. Ceorgia has a list,
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and our statistics were different fromthe ones
mentioned earlier, but that nay be because we're not
current. W had it at about 120,000, but that's as of
sonmetinme in 1999.

M5. HARRI NGTON: Do consuners have to pay in
CGeorgi a?

MR, SHERMAN: Ceorgia, $10 plus $5 renewal .

M5. HARRINGTON. |s there any state where
consuners don't have to pay? Kentucky? Kentucky?

UNI DENTI FI ED SPEAKER: Tennessee, as wel | .

MR. SHERMAN. Tennessee is not up and running
yet, but it wll be. Oregon since 1989, 74,000, and we
don't know whet her consunmers pay or how nuch. W don't
have -- Arkansas's |list was not avail able, the
statistics were not available to us, nor was Al aska's.
In each of these cases, it represents approximately 1 or
1 and a fraction percent of the tel ephone subscribers in
that state.

Now, | would --

MR, HI LE: That doesn't break it down by
residential and business?

MR. SHERMAN. These are all residential.

M5. HARRI NGTON: Bob, do you have any
i nformation about how nmuch it costs a nmarketer to

suppress or put a --

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



96

MR. SHERMAN. |f the question is how nuch does

it cost to process the conpany-specific do-not-cal

requests, | don't have good information. The
information | got was so all over the lot, |I'm not
confortable even nmentioning it. | was told that running
-- running a prospect list across a do-not-call list is

not a burdensone expense.

Now, | would like to -- with -- Eileen, with
your permssion, |1'd like to raise sonething that |
think is absolutely threshold to this whole thing. |If
the issue here today is the effectiveness of the
do-not-call provision of the Tel emarketing Sales Rule, |
have to ask the basic question, and that is, has anybody
exam ned whet her the conplaints are comng from
conpani es or about conpanies that are not covered by the
rule? Local calls, purely intrastate calls? And |I'm
not accusing any group of violating anything. | just --
" masking the question. Not-for-profits? Political
fundrai sing? The regulated industries, such as
financial services, insurance?

| nmean, I'msitting here and I don't know the
answer, but it strikes ne that if these are conpanies
and industries that do a ot of telenmarketing and if the
conplaints we're hearing fromconsuners -- not

exclusively, I'"mnot naive, |'mnot saying that those
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who are covered by the rule are absolutely perfect, but
if a large portion of the conplaints we're hearing about
or these polls -- and, of course, you know, polls are
only as good as the question that was asked, but if a
ot of that has to do with these conpanies that aren't
covered, then | submt we ought to know that. Let's
find out where the problemis, and if it neans the
Federal Trade Comm ssion getting sone of its sister |aw
enf orcenment agencies to pass simlar rules and
regul ations to cover that, then that may be the
di rection we should be going.

| ama -- DVA is a strong advocate for the
conpany-speci fi ¢ nmet hodol ogy, because it gives the
consuner the ultimte choice. A binary system of
go/ no-go, take nme off everything, when nobody has
necessarily explained the inplications or ramfications
of that, is not necessarily in the consuners' best
interests, not necessarily in businesses' best
interests.

Now, one |ast point, for those of you who are
sitting there saying, Yeah, but your organization has
t he tel ephone preference service, let nme talk just for a
m nute about TPS. TPS started in 1985, before there was
the TCPA or the Telemarketing Sales Rule. It was the

industry's way of attenpting to self-regulate in this
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area. W have no exceptions. W don't exenpt the
not-for-profits, the politicals, the insurance conpanies
or the stock brokers.

It is aterrific supplement to the Tel emarketing
Sales Rule. It is getting out of control cost-w se.
Cost is an issue here. I'mtelling you that DVA
subsi di zes about 80 to 90 percent of the cost of that
l[ist. 1In other words, the marketers who subscribe, who
rent, who get the tapes and run the tapes before they
prospect only pay about 15, at nmaxi mum 20 percent of the
cost of running that list. The list has grown, and the
l[ist in the year 2000, it is predicted that it will have
about 3 million nanes on it.

Now, what is the reason for the dramatic
i ncrease? DMA probably receives sonmewhere between 12
and 15,000 tel ephone calls a year by consuners
generally, and it's called the mail order as well --
it's their action line. It's not limted to a specific
medium O those, quite a nunber of those have to do
with tel emarketing, and of those, the overwhel m ng
majority recently was the dead air, the hang-up problem
and so we've -- yes, DMA has seen a dramatic increase in
t he nunber of consuners that have signed up on TPS, but
it is an issue that although directly related is not

really specifically covered by the rule -- well, it my
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be, it may be covered by the rule, I don't want to say
what is and isn't covered.

So, that's ny full statenent, that we have had
an increase in subscribers to TPS. TPS is a very
expensive programrun by DVA at its own expense. The
increase is largely attributed to the hang-up and dead
air issue. W're trying to address that. W are
meeting wth both the manufacturers of the predictive
dialers as well as their users. W have guidelines in
pl ace. We're getting the word out about proper use of
that technology rather than trying to say it's no good
al t oget her.

But at the end of the day, | think the threshold
guestion has to be, before we start changing or
tinkering or fixing this rule or tal king about nati onal
lists, we ought to know what is the source of the
issue. |I'mnot even calling it a problem because if
it's not covered by the rule, it's not yet a problem
It's a consumer issue. And ny suspicion is that a |ot
of conpani es not covered are the ones that the consuners
are getting annoyed at, and that ought to be addressed
at least with respect to the finding out. | think
there's sone research that has to be done.

M5. HARRINGTON: That's a point well nade, Bob.

We do not know at the FTC from our conpl ai nts anyt hi ng
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ot her than the fact that we have received conplaints,
and we know who consuners are conpl ai ni ng about in that
uni verse of conplaints, but we can't say that that

uni verse of conplaints represents any kind of sanple of
consuner experience. And | agree entirely that research
on this issue would be appropriate, and if anyone wants
to fund it, that would be terrific.

Let nme al so say anecdotally, from | ooking at
sonme of those conplaints and fromny own experience as a
consuner, | think that you hit on an issue, and that is
that in many instances in nmy own experience the repeat
calls after asking to be put on the do-not-call list are
comng fromentities that are not subject to the FTC s
Tel emarketing Sal es Rule, not necessarily all, but
that's an issue, and | think that's an inportant issue.

Jason?

MR. CATLETT: Thanks, Jason Catlett.

Could I ask Bob for a little clarification on
his assertion that the great increase in requests for
do-not-call lists is due to the dead air or the
abandoned call problen? | nean, we have heard from
WIlliamthat 88 percent of people would |like to get no
telemarketing calls at all. Could you tell us why you
believe that is --

MR. SHERMAN. Sure. They call in to the DVA's
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action line, and they speak live to a DVA
representative, and they explain what the problemis --

MR. CATLETT: Right, but is it --

MR. SHERMAN. -- and virtually all of themare
pointing to the dead air/hang-up issue. | don't have
any -- | haven't seen the survey that was conducted in

Ver nont .

Just as a very quick aside, since I'ma
trademark infringenment litigator and deal w th market
research experts for a living, the question and the way
it's presented frequently determnes the result, and |
don't know what the question was that resulted in an 88
percent response, which is, of course, an enornous
response, but | suspect it has sonmething to do with the
guesti on.

MR, CATLETT: R ght, but they are two separate
events. You -- the TPS request is made by mail to DVA,
and you' re neasuring what people are calling in for, so
if you could --

MR. SHERMAN. When they call in, they are told
how to get on the TPS, and they are -- realtine, they
are given the application or sent the application, and
there is a direct -- there is a one-to-one
correspondence between these calls conplaining about the

dead air/hang-up and the increase in TPS. You could
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argue that they are totally unrelated. W don't think
so.

MR CATLETT: Well, it seens to ne there are
sone people who sign up for the TPS who don't call in,
correct?

MR, SHERMAN: | suspect so, sure.

MR. CATLETT: Right. So, there may be --

MR. SHERMAN. Yeah. W just think it's nore
t han nere coi nci dence.

MR. H LE: Bob, can you sign up for TPS online?
Can you submt it through e-mail?

MR, SHERMAN:  No.

M5. HARRI NGTON: But you can sign up for EMPS
online? In fact, that's entirely an online deal, isn't
it?

MR. SHERMAN:. Yes, and that was just initiated
yest er day.

M5. HARRI NGTON:  Any thought that TPS and mail
pref erence could go online, too?

MR. SHERMAN:  Don't know.

M5. HARRI NGTON: We're never sati sfied.

MR. SHERMAN: | understand that, but the -- |
had -- | wasn't asked to, | had to volunteer that the
expense of voluntarily running that service is starting

to run away with itself.
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MS. HARRI NGTON:  Yes, yes, yes.

Russ and t hen Wanda?

MR SMTH |If | can nmake one quick coment to
that, that Canada does accept -- the Canadi an Direct
Mar ket i ng Associ ati on does accept online requests and
t hey have for a nunber of years.

In any case, to just discuss the TPS and the
conpany-specific lists, if those lists worked, |
woul dn't be here today and I wouldn't have coll ected al
t hose danages off of all those major nenbers, and the
i ssue of consuner awareness, a |lot of consuners are
aware that there's rules and, in fact, there's two
rules, there's the Federal Trade Conmi ssion and the
Federal Conmmuni cations Commi ssion, and then there's
attorneys general and the Better Business Bureau, and
peopl e don't really know where to send their
conpl ai nt s.

And unfortunately, under the Tel emarketing Sal es
Rul e, there's no private right of action unless you |ose
nore than $50,000 in fraud. So, generally | tel
consuners that the right under the Tel emarketing Sal es
Rule is the right to send the FTC a conplaint letter,
and that's kind of about it. You just sit there and
wai t and hope soneday sonething will be done.

So, maybe | could ask the Comm ssion i s what
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pl ans are there to enforce the rule? Fromwhat |
understand, the only thing that's been enforced up to
this time are some major fraud cases, but a |lot of the
conplaints are sinply the do-not-call, and I don't see
where the Conm ssion would have the staff to | ook at

t hese conpl ai nts.

M5. HARRI NGTON:  Well, you're absolutely right,
that our enforcement priority has been fraud, and it
will continue to be fraud until there isn't any nore
fraud. That was why this rule was issued primarily.

The do-not-call provision is an inportant
provision. W don't hear nearly the |l evel of concern
fromthe public about it that we do -- that we conti nue
to hear about m srepresentation and fraud. Wile we're
very synpathetic to the inconvenience and irritation
that a violation of the do-not-call provision can cause
and may well bring enforcenent action in the future on
that provision, we also are concerned about real
econom c injury that is caused when noney is taken out
of consuners' pockets because they've been decei ved.

W are very aware of the fact that the Tel ephone
Consuner Protection Act gives consuners a private right
of action and would urge consuners to use that, which is
not a conplete alternative to governnent enforcenent of

the law of the | and, but because there is a right to
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self-help here, | think that the urgency relative to the
urgency on fraud is di mnished.

MR SMTH And | would |ike to point out that
the state attorneys general also have the right under
the TCPA, the tel emarketers not giving proper
identification or they don't have a witten policy, they
can sue for every single person who they called in that
state, but as far as | know, no attorney general has
ever used that |law or even attenpted to up to this
tine.

M5. HARRI NGTON: Well, of course, fromthe |aw
enforcenent perspective, | would say the fact that
sonet hi ng hasn't happened doesn't nean that it isn't
going to or won't. You are correct to point to the
resource issue and constraint. And again, | would
reiterate that fraud costs real people real dollars, and
our first priority always will be stopping that kind of
real economc injury.

Wanda?

MS. DELAPLANE: This is Wanda Del apl ane.

| wanted to make you aware that the Research
Center at the University of Kentucky |ast year conducted
a survey, and in that survey -- on telemarketing, and in
that, 89 percent of the response said that they felt

telemarketing calls to be, quote, "annoyi ng and
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intrusive."
| will be glad to get the rest of the survey

avai l able to you so that you can put it into the

record.

M5. HARRI NGTON:  Good.

M5. DELAPLANE: Second point, with regard to the
private cause of action, | think that the biggest
drawback -- the biggest hindrance to seeing nore done in

the way of private cause of action is that when there is
no tel ephone nunber that shows up on the Caller 1D, when
there is no good address, citizens are very limted in
their ability to be able to get any starting point.

| think that if it was required that Caller ID
show up for the conpany so that there was a starting
point for citizens to go sonewhere with their call, you
woul d see an increase in the nunber of citizens, because
the people | talked to would be delighted to be able to
take the matter into their own hands, but they don't
have any neans.

M5. HARRINGTON:  All right, let nme put on the
tabl e for discussion the question of whether there would
be support for a requirenent in the rule that woul d
prohibit Caller ID blocking by tel emarketers who are
subject to the rule, just a question to put on the

t abl e.
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Susan?

M5. CRANT: Susan Grant, National Consuners
League.

W in our centennial survey |last year also asked
consuners about their feelings about tel emarketing
calls, and we'll be happy to supply that to the FTC for
the record, but what is really lacking here is the
answer to another threshold question, and that is the
extent to which consunmers are aware of their do-not-cal
rights. Vernont may have sone useful information, but
don't know of any national surveys that have asked t hat
guestion, and | think that that's sonething that really
needs to be done before we can fornmulate solutions to
t he probl em of consuners still feeling as though they
don't have adequate control over their tel ephones and
get calls that they don't want to receive.

M5. HARRI NGTON: Thank you for the subm ssion
that you're going to make, Susan. Thank you.

M chael ?

MR. PASHBY: M chael Pashby with the NPA

| agree with what's been said, that education is
one of the nost inportant things for consumers, but | do
want to go on the record in conmenting about the
statistics that have just been given. Wen we hear 88

percent or 89 percent of consuners do not want to
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recei ve tel ephone calls, that has a suspicious habit of
turning up in the press as fact very quickly and is used
as the basis for future discussions.

| think if statistics of that nature are going
to be entered into the record, we should al so see the
gquestion that was used to generate those nunbers,
because we tend to find that when a question is asked of
that nature, one may well get a statistic |like that, but
if one has follow up questions, which asks, do you want
to receive a phone call fromour insurance agent
of fering you a new product, do you want to hear from
your | ocal museum do you want to hear fromyour |oca
opera conpany, the answers are yes.

So, this goes back to our question or our
st at enent about individual conpany do-not-call lists as
bei ng the nost inportant part of this discussion.
Peopl e do say they don't want calls except for the calls
they want to receive, and it's how do we judge which are
those calls, and | think if we are going to discuss
statistics of 88 and 89 percent, we should al so see the
guestions that were asked to generate those statistics.

Thank you.

M5. HARRI NGTON: Bob Bul mash and t hen Bob
Sher man.

MR. BULMASH: Bob Bul mash, Private G tizen
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| guess for a nore unbiased view of how peopl e
feel about telemarketing, it comes from Tel emarketing
Magazi ne, back in 1991 when a survey was published by
t he Wal ker Research Organi zation, which stated that 70
percent of residents find telemarketing to be an
i nvasi on of privacy and 69 found -- 69 percent found
telemarketing to be an offensive way to sell.

You had put on the table the issue of howto
make sure that Caller IDinformation is not blocked by
telemarketers. That in ny viewisn't really the issue.
Predictive dialers use equi pnment and tel ecommuni cati ons
lines which essentially doesn't transmt Caller 1D
It's not that they block Caller ID. It's just that
there's no Caller IDinformation transmtted. And
that's an inportant distinction, because if we say or if
the regul atory agency says you can't block Caller ID,
well, the same problemw || still continue. | think it
must be put in the affirmative, you nust transmt Caller
| D.

M5. HARRINGTON: How is it that those calls
don't generate AN ?

MR. BULMASH. I n ny understandi ng they use trunk
lines, T-1 lines, which don't have a particul ar phone
nunber that is transmttable, and since they don't have

that particular nunber to transmt, you can't block it.
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There is just no phone nunber, but you could put a
technological fix init which would force themto
transmt the nane of the firmon whose behalf the cal
is being made, and that can be progranmmed in, and al so
t he phone nunber where you can reach that firm

MR. ANDERSON: That does seemto be right,

Ei | een, because | have got Caller IDin ny office phone,
and frequently when | get outside calls, it just says
T-1 line.

M5. HARRINGTON:. Right, | just wanted to get a
di scussion of that on our record, and |I just am
interested in any assessnent of costs involved in
changi ng that status quo so that there would be Caller
I D information avail abl e.

Bob?

MR. SHERMAN:. Yes, | wanted to add that point,
as well. Qur understanding is that it is the use of the
trunk lines that doesn't allow for -- it's not that it's
bei ng bl ocked. It just doesn't happen.

On the issue of consumer awareness of their
rights, the DVA al ways takes the position, including in

this situation, that consuner education is the right

thing. I'll just add anecdotally, there are thousands
if not tens of thousands of | aws. | don't know which
ones consuners are and are not aware of. | don't know
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that -- | don't -- | don't know why we would single this
one out for special treatnent, Gee, there's sonething
wrong, consuners aren't aware of this |aw

Wel |, consuners aren't aware of tens of
t housands of [aws. Nonetheless, DVA is in favor of
consuner education and, in fact, in conjunction with the
Federal Trade Comm ssion has published a Shoppi ng By
Phone, a One-Stop Quide to Consuner Protection, which
specifically references the Tel emarketing Sal es Rul e.
That is distributed to all the action |line recorders.
W always see a little spike in our activity when Ann
Landers or Dear Abby does an annual colum. The Better
Busi ness Bureau gets it. The Tel ephone Preference
Service is in the front of the white pages in about 80
to 85 percent of tel ephone books around the country. |
don't know how nuch nore we could do in that regard.

But having said that, we are in favor of
consuner education, and we are not in favor of
bl ocking. If that's going to -- if that's what the
Comm ssion and everybody else thinks is an inportant
el enent here, | don't think we're -- that's really the
issue. | think the issue was identified by M. Bul mash,
and that is that the trunk lines sinply don't carry the
nunber, and that's a technol ogical thing that the

industry lives with as well as consuners.
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But | just wanted to nmake the point, we are in
favor of education. This is but one of thousands of
statutes that consuners may or may not be aware of.
don't know that focusing on why consuners aren't aware
of this particular lawis going to be productive,
because we coul d name dozens if not hundreds of other
| aws they shoul d know about, as well, but having said
it, we would be in favor of an educational program

M5. HARRI NGTON:  Thank you.

| think we have someone here from MCI and
soneone fromBell Atlantic. Raise your hands. G eat.
Do you have any -- we are just going to call --
wonderful. This is sort of a pop quiz, but could you
educate us about the T-1 no-transm ssion of ANl fact and
explain, if you know, what would be involved in
nodi fyi ng that?

You need to cone to the table. Geat, | don't
know who you are.

MR. GARFINKLE: [|'m Dean Garfinkle from
Cal |l conpliance.com | could answer that question.

M5. HARRINGTON: W are going to hear from you
in a mnute, but we want to hear fromthe LECs first.

M5. HARMS: | would have to do that in a witten
subm ssi on

MR. CATLETT: Here, take ny seat.
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MR MORTMAN: Here's an enpty seats.

M5. HARRI NGTON: W have seats.

M5. HARMS: |I'mfromBell Atlantic. | don't
know the answer, but | can put that in our witten
subm ssion to you

M5. HARRINGTON: That's great. Could you
identify yoursel f?

M5. HARVMS: Shelley Harnms frombell Atlantic.

M5. HARRI NGTON: Thank you, Shell ey.

M5. CLECKNER  Good norning, Annette C eckner
with MCI Worldcom and, in fact, M. Bulmash is
correct. Because we tel emarket using our own networKks,
our telemarketing calls go out over T-1 or trunk |ines,
and the calls do not generally go through a local office
or alocal switch that will pick up what's called an
SS-7 identifier, ANl identifier. So, there is a
t echnol ogi cal solution that will cost mllions and
mllions of dollars and much tine and man/ person- power
toinstall. 1It's a big concern for the conpanies as
wel | as consumers, as | believe Bob said. There isn't
an easy, fast solution for that.

The ot her concern, of course, is what nunber do
you send? You don't want just the nunber of that
particular ANl or line to go out. You need to send a

nunber that's a value to consuners to call back and
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regi ster their concern about do-not-call.
MS5. HARRI NGTON: Thank you, Annette. Good

sports, you people fromthe LECs or the carriers.

Ckay, we are going to -- | amgoing to go back
to my rotation for just a mnute. 1'Il get back to you,
Russ.

Mar c?

MR. BEAUCHAMP: Yeah, in tal ki ng about nunbers
on the Caller ID, there may be another way to address
this, and I don't knowif it's already included in the
rul e proposal, but | can tell you in the securities
i ndustry when a broker calls what they're required to
do, which does address the tel ephone nunber issue.

First of all, they can't call before 8:00 or after 9:00
p.m, and when they call they inmediately have to tel
you their name, they have to tell you what firmthey
work for, the address and t he phone nunber and that the
purpose of the call is to sell you sonething, so..

M5. HARRI NGTON:  Ckay.

Susan?

MS. GRANT: Susan Grant, National Consuners
League.

| want to respond to sonething that Bob brought
up about why consuner awareness is so inportant here,

and that's because the burden is on consuners in this
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particul ar case to specifically say that they do not
want to be called again, and let ne just throw out now
for people to think about for discussion this afternoon
the possibility that instead of or in addition to the
just regular consuner education that we all do all the
time, we mght consider whether the rule should be
changed to require the telenmarketer to tell the consuner
if the consunmer has expressed any disinterest at all in
the offer that they have the right to not be called
again and tell themhow to sign up for the do-not-cal
list.

M5. HARRI NGTON: Keith, you have a question?

MR. ANDERSON: Yeah, it probably isn't something
| should junp out of turn on, but what occurred to ne
was this Caller IDissue. |Is there an issue vis-a-vis
service bureaus? | nmean, if a service bureau is calling
on behalf of sonme client, what's the nunber that you
want to be given out?

M5. HARRI NGTON: Well, yeah, that was the point
that | think Annette was making, but -- that that's a
pr obl em

MR. ANDERSON: | nean, is it the service bureau
nunber or is it a nunber for whoever the client is?

M5. HARRI NGTON:  Well, we've got Russ and Gordon

in that order, maybe if you have anything to say in
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furtherance of that point, and then al so whatever el se
you wanted to say.

MR SMTH  Just a very quick comment on Caller
| D and sending the information, it's sonewhat |ike a fax
tone. You can buy a piece of test equipnent that sends
Caller ID equipnment for a couple hundred dollars. This

coul d be added to the outbound calling systens and the

predictive dialers. It would have sone cost, but it
certainly would not be mllions and m|lions of
dol | ars.

M5. HARRI NGTON:  Gor don?

MR. MCKENNA: |f you're the outsourcer, maybe |
can share with you the conplexity of what woul d be
i nvol ved. You would have to have all -- I'll give you a
for-instance. W were -- Wanda and | were tal king,
have a facility in Lexington, Kentucky, and we do al
i nbound work there. If that facility were an out bound
facility, you' d have to have lines dedicated to that
particular client that you' d be working for.

In the particular case of that facility, we
woul d have to have tens of thousands of tel ephone |ines
because of the nunerous anount of clients we have. W
enpl oy about 5000 people there, and you would literally
have to have so many lines for each client, and you may

have 30 clients in that facility. So, you can see the
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conplexity that today would cost a |lot of resources to
do that, but it's not undoable, but it's possible to
show up for the client. You certainly -- if the
consuner really wants to know who's trying to present an
offer to them they would like to know who the conpany
is rather than who the conduit is.

Along with Bob, the reason for ny wanting to
share sone information with you is that the Anerican
Tel eservi ces Associ ation does put out a code of ethics
for all of our nenbers which has the TPC conpliance in
it. W also do training classes around the country for
are you conpliant, keeping all of our nenbers up to date
on state and national |aws and regul ati ons and
gui delines. Then we -- for the consuners, we have
consuner gui delines, Using Tel ephone Wsely and maki ng
sure that consunmers know how to respond to an unwanted
phone call.

M5. HARRINGTON: All right, let nme ask a
gquestion, if I may. Certainly the TCPA contenpl ates
t hat consuners should be able to learn who it is that's
called and then fail to respect the request to not call,
otherwise there's no way to initiate the private right
of action, but we're hearing that there are certainly
ways in which that information is not conveyed in any

autonmti c sense.
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What woul d the solution be -- if we assune for
t he purposes of discussion that consuners have a very
legitimate need, if not a legal right, to information
about the identity of the caller, what's the solution to
the problemthat we're hearing discussed, that that
information is not conveyed? If it can't be done
automatically through a technol ogy w thout costing
mllions and mllions or sonme dollars, is a mandatory
identification such as the type that Marc descri bes
under securities regulations what's called for here, or
what suggestions do we have, or do you chall enge the
proposition that the information is not being conveyed?

Bob?

MR. BULMASH. | think one of the problenms with
adherence to the regul ati ons of the TCPA regarding
identification is that generally what happens is that
the caller will place the call and make the foll ow ng
statenent, "Hi, ny nane is JimSmth, and I'mcalling
from ABC Corporation, do you want to buy a w dget?" And
the conversation will continue until suddenly the caller
hangs up or declines or on a rare occasi on accepts.

It's towards the end of the call when the phone
nunber or address identification would be offered
voluntarily, if ever offered. | suggest that in the

future, if we're going to have identification
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requirenents, it should be the name of the firm the
name of the caller and imedi ately after that, slowy,
t he address or phone nunber of the firm on whose behal f
the call is being nmade, and that that should be done
within the first 30 seconds of the call.

Statistically, only 33 percent of al
telemarketing calls, sales solicitation calls, made in
the United States ever get even conpleted. The pitch is
only conpleted 33 percent of the time. 66 percent of
the calls are ended prematurely, either by hang-ups or
sonebody saying not interested, hanging up. Therefore,
the person doesn't really have the opportunity to get
t he address or phone nunber portion of the
i dentification.

Furthernore, even when the call is conpleted, ny
sense of industry violation of federal law is around 90
to 95 percent on telemarketing sales solicitation calls,
and that's an incredible nunber to say, but nost firns,
nost tel emarketing sales solicitation calls nade to
homes, do not give address or phone nunber. Most firnms,
when asked for a do-not-call policy, do not nmake it
avai | abl e upon demand. Many calls, if not nost, when
you receive -- when they receive do-not-call requests
are ignored, because in ny view, once a do-not-cal

request is nmade, it nust be added to the do-not-cal
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list, and once it's on the do-not-call list, subsequent
calls are a violation.

| feel that the telemarketing industry, for the
-- to a large extent, nmuch to a large extent, really is
out of control, and I would like to see it put back into
control at least through identification requirenents.

M5. HARRI NGTON:  Thank you.

Davi d?

MR. MORTMAN. David Mrtnman, Callconpliance. |
think we're dealing with two issues, and it's really a
carry-over fromthis norning and then -- and now.

First, of course, technol ogy shoul d be
investigated for a solution, and if the cost is high
now, perhaps with the conpetitive view or look at it, it
will come down drastically or other nmeans will be
f ound.

But our experience in going in to consult with
mar keters for conpliance issues is that the area of
training and certification are not highlighted as it
relates to tel emarketing conpliance.

NASD has an audit procedure obviously for other
conpliance issues, but as part of their audit they
include a review of tel emarketing conpliance by firm
So, when they go in to do their annual audit of a

securities conpany, they actually do do an audit of
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tel emarketing conpliance, and that has rai sed the bar
for marketeers actually followng the nmenu |ist that
Marc just identified.

It seems to ne that there has to be -- when we
tal k about consumer awareness, consuner education, that
there has to be some standard that is mandated in the

field by the FTC to follow the rules or the |legislation

they' ve adopted. | believe that nost tel emarketers are
legitimate. | don't think there's a great schizm
between legitimate and illegitimate. | think nost

peopl e want to do what's appropriate to do and what's
reasonable to do. They have to understand they're going
to be held to that standard.

Many don't, and many don't have the resources
sinply to go out and spend whatever nonies, however
slight or great they are, for sonething they don't feel
-- that is not touching them The experience in the
securities industry is that it touches them because
they have to respond to it on an annual basis. In a
nonsecurities field, many outbound callers just don't
have an equal sensitivity, because an audit trail is not
pronpted each year or in a relatively appropriate period
of time, and in ternms of consuner awareness and
educati on and out bound callers' education, | think that

the rul emaker has to have a role in the marketplace for

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



122

t hat issue.

M5. HARRI NGTON:  Thank you.

Kat hy?

M5. TORLUCCI: Kathy Torlucci, KTW Consulting.

| would just like to nmention that in script
preparation for tel emarketing prograns, what is the
maj or concern for the telemarketing industry is to
identify who the caller is and to have all of the
conpliance issues up front, the up-front disclosures in
the scripting.

Al so, regarding 800 nunbers, for any type of
guestions for the consuner should they have a question
regarding the call is part of a closure for a scripting
for a program

And also, for the record, | do have a copy of
the do-not-call procedures and policies to -- for
internal processes in the telemarketing call center,
which 1'd be happy to supply you wth.

M5. HARRI NGTON: Okay, thank you.

M5. TORLUCCI: Okay.

And al so, the telemarketing servi ce bureaus need
to exercise due diligence to ensure that the
tel emarketing scripts are in conpliance, and that is
sonething that they do and is part of their quality

control measurenment within the call centers.
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M5. HARRI NGTON:  Thank you.

| would just note for the record that the FTC
rul e does require that in outbound tel emarketing calls
there be a disclosure of the identity of the seller.
woul d al so note, since no one's card is up and we're
closing in on the lunch hour, that in the initial
rul emeki ng, the issue of whether or not there should be
speci fic | anguage requirenents inposed by the rule or
explicit, precise timng requirenents inposed by the
rule was quite an issue, and the Comm ssion, in issuing
the final rule, clearly accepted the view that there
needed to be pronpt disclosure but not pronpt regulatory
mandat e of what the marketing industry would call a
"kill" message; that is, an overly legalistic,
i mredi at e di scl osure or sonething that would be an
automatic turn-off. But |I think that that's still a
tension that exists around this issue.

| have a question, and that is whether if the
FTC staff were to issue an advisory that said that a
requirenent that the identity of the seller be disclosed
i ncludes a requirenent that when custoners ask for the
name, address and phone nunber of the seller who's
calling, that that -- in response to a request, that
that information nust be given, whether that would be a

wor kabl e proposition.
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Wanda?

M5. DELAPLANE: A coupl e of questions, and the
first is for Linda Coldstein.

Coul d you anplify your coments about quality
control by conpani es when that conpany outsources? How
does that happen -- how does the quality control
happen?

M5. GOLDSTEIN: It's usually handled on a
contractual basis so that initially, the call center
needs to warrant to the conpany, to the marketer, that
t hey have certain conpliance procedures in place. They
need to warrant the procedures by which they maintain
their do-not-call list. They need to warrant that they
have training prograns in place, that those prograns are
in conpliance with the Tel emarketing Sales Rule and with
all applicable state |l aws. And dependi ng upon the
magni tude of the work that's being done in many
i nstances, clients will actually go and visit the cal
center so that they can see for thensel ves what kind of
qual ity assurance and nonitoring prograns are in place.
That really depends on, you know, how significant the
relationship is going to be.

And then there are procedures -- there's usually
an allocation within the contract of conpliance with the

record keeping provisions, so at least in the -- in nost
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of the agreenents that |'ve seen, there is a mrroring,
in effect, if you will, of the key conponents of the TSR
and the various state requirenents, as well, and
representations by the call center that they're in
conpliance with each of those provisions.

| also, just to your point, Eileen, | was
shuddering a little at the notion of being required
initially as part of the pronpt disclosures to
automatically di scl ose address and tel ephone nunber,
because | think, if nenory serves nme correctly, we had
di scussi ons about that during the initial rul emaking and
deci ded to be sonewhat nore general in ternms of --

M5. HARRINGTON: Right, that's where the

Comm ssi on canme down then, but ny question here is

different.
M5. GOLDSTEIN: | think if it were in response
to a request, 1'd obviously have to take that back to ny

menbership, but | wouldn't foresee a problemw th that.
| think a legitimte marketer would want to be
forthcomng with that information, and maybe that's the
ri ght bal ance, so that you're not eating up the phone
time with a consuner who doesn't necessarily need that
information, but the obligation is there to nake it
avai |l abl e to those who do.

M5. HARRI NGTON:  Ckay.
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Gor don?

MR MCKENNA: 1'd like to have a followup to
Wanda' s question on what does the client do to ensure
quality. In the particular -- and | don't think ny
conpany's any different fromthe rest of our nenber
conpani es, but we have in the Lexington facility, we
have -- we actually have two of the client's
representatives there to ensure that the quality is done
correctly, but we now have technol ogy that allows you to
not only -- you can be in Al aska and nonitor what's
going on in Florida by not only hearing but also view ng
the conputer screen renotely to ensure that quality, and
we have clients that nonitor on a regular basis to
ensure that what Ms. Goldstein nentioned, that
contractually we're neeting everything in their quality
standards, meking sure that all of the |egal
ram fications are net. Those clients have a | ot of
exposure out there, and they want to nake sure that we
do what they say they want us to do.

M5. HARRI NGTON: Thank you, Gordon.

Russ?

MR SMTH  Yeah, I'd just like to point out
that the identification requirenent is already there in
the FCC rules. They have to give you the tel ephone

nunber or address and the name of the conpany for every

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



127

call. You don't have to ask. So, | guess the point is
that these have to be --

M5. HARRINGTON: Is that in the statute?

MR SMTH  Yeah, it's in the FCC rules that are
i npl enented by the statute, at 47 CFR --

M5. HARRI NGTON: Ckay, | see.

MR SMTH And the identification, it sounds
very easy, like there is one conpany being represented
inthe call, but you'll find a conpletely different
story when you actually get the calls. You m ght have a
credit card, an Affinity call, let's say an airline, and
the credit card is with the bank, but they are selling
you insurance to go with that card froma third conpany
and they're calling you froma tel emarketing service
bureau. They call you and say this is such and such and
such, and you say, okay, send ne your witten policy,
and then they send the witten policy, has a conpletely
di fferent conpany name, doesn't say anything about --

M5. HARRI NGTON:  Well, | would suggest that that
violates the FTC s rule, which requires the disclosure
of the identity of the seller.

MR SMTH  Who's selling, the bank or --

M5. HARRINGTON: If it's insurance, it's the
I nsurance conpany.

MR SMTH  Maybe. It goes with the card.
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M5. HARRI NGTON:  Woever gets the noney is doing
the selling, and if nultiple parties get the noney, then
they're all doing the selling.

MR SMTH Well, that's -- then you have to sit
there and argue with | awers -- as a consuner, you say,
Ckay, who are you representing? And in sone of these
cases, you get a dead silence, because they can't answer
it, and then they change their story three or four tines
and they come up with witten policies fromdifferent

conpanies, and in the end, you're not really sure who

was being represented, and then -- so, yes, if you go
with your story, you say, Okay, well, I'mgoing to sue
you all, and then you have to bring four defendants into

court. You know, it's not as easy as it sounds it ny
poi nt .

M5. HARRI NGTON: R ght.

M chael ?

MR. PASHBY: No, |'mnot --

M5. HARRINGTON: Onh, I'msorry. Everybody mnust
be getting hungry. There's no tinme against conpleting
this segnent of the programearly. It neans that you
get nore tinme for lunch

Davi d?

MR. MORTMAN:. Let ne just ask one question. W

wer e tal king about the issue of consuner awareness,
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tel emarketers' awareness, conpliance with certification
and training, followi ng the script and whatnot. One of
the things | had difficulty doing in trying to do sone
research about the effectiveness of tel emarketing
| egi sl ation, whether it be the TSR or with regard to
sone of the state actions, was the difficulty of finding
what cases have actually been adjudi cated, what cases
are pending that deal with do-not-call issues.

When | spoke to sonme of the attorneys in the
field, it was clear that -- who represented
tel emarketers -- | didn't -- | could read some of the
websites, so | didn't have to talk to consumers, but it
was clear that the |ess centralized that information
was, the better, because the nore you could actually see
on a screen, the greater the awareness canme of the
I Ssues.

| wondered if there wasn't sone ability for the
FTC to have a general webpage where there was a
centralized area for the actions in the do-not-call TSR
ar ea.

M5. HARRINGTON: It sounds to ne |ike a consuner
demand that the marketplace ought to respond to.

MR. MORTMAN.  Ckay.

M5. HARRI NGTON: But we're not -- we're not

reporters. That's not part of our m ssion.
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understand the need, but historically and typically when
there is a need for consolidation and reporting of |egal
i nformati on, the marketplace responds to that. W
report on our own actions.

Al right, well, I want to thank everyone for
your good and spirited and substantive di scussions and
contributions this norning. For those of you who were
here five years ago and haven't been back since, M.

M ng has arrived up at the Top of the Trade food center,
and he's just a fabul ous entrepreneur, and he woul d be
furious with me if I didn't tell you that you can go
right up to the seventh floor of the FTC and get
sonmething to eat. There also is information outside
about other choices that you have in the i medi ate

ar ea.

W w il resume pronptly at 1:30 this afternoon,
and | thank all of you.

(Whereupon, at 11:52 a.m, a lunch recess was

t aken.)
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AFTERNOCON SESSI ON
(1:30 p.m)
CURRENT REGULATORY APPROACHES

M5. HARRI NGTON: Okay, we are going to begin the
afternoon session, and it's all Harrington all the
time. This session is going to be noderated by Katie
Harri ngton- McBride, and before I turn it over to her
| et nme nmake one housekeepi ng announcenent, and that is
that BNA is here, they are recording these proceedi ngs,
and they have asked us to ask you to please speak into
the m crophone. The BNA person cannot hear you all