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MORNI NG SESSI ON
(9:00 a.m)

GAIL LEVINE: Good norning. Good
nor ni ng, and thank you all for com ng today.
| just want to introduce nyself. |I'mGil
Levine. |1'mthe deputy assistant general counse
for policy studies at the Federal Trade
Comm ssi on.

Tor Wnston sitting next to nme today
is an econom st with the Departnment of Justi ce.
And we al so have Bob Bahr fromthe United States
Patent and Trademark O fice.

On behal f of all three of us we really
want to thank you panelists for coming to join us
today to tal k about standard setting issues in
t he knowl edge based econony. | want to introduce
all of our panelists briefly this norning.

|"mgoing to do so very briefly
because | want us to keep to schedule. But when
it's time for us to open our panel discussion,
I"mgoing to ask each of our panelists to say a

just few words about thenselves and their
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standard setting backgrounds so that we have a
context within which to place their conments.

This norning we have with us Professor
Mark Lem ey, who has noved. You noved on ne.

MARK LEMLEY: | figured I'm not
actually going to block the screen when |I'm
gi ving the presentation.

GAIL LEVINE: That's fine. Professor
Mark Lem ey is going to be giving our norning
Power Poi nt presentation to bring all of us up
to speed on standard setting organization
devel opnents. He's a professor of |aw at Boalt
Hal|l at the University of California, Berkeley.

We also have with us Mke Antalics, a
partner at O Melveny & Myers. Carl Cargill; he's
the director of corporate standards at Sun
M cr osyst ens.

W have Donal d Deutsch, vice president
of standards, strategy, and architecture at
Oracle Corporation; Professor Gellhorn at
George Mason University School of Law, who

apol ogi zes; because of sone inportant charitable
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work he's doing, he has to | eave us early today.
But we're grateful for the tine we have with him
and we're going to nake the best use of it

we can.

W al so have with us Peter Gindl ey,
who is the senior managi ng econom st at LECG
Limted of London. W have al so Any Marasco, who
is the vice president and general counsel of the
Anerican National Standards Institute, ANSI.

W have Richard Rapp, the president
of the National Econom c Research Associ ates;
Davi d Teece, an econom st and a professor at the
Haas School of Business at the University of
California, Berkeley; and Dennis Yao, who is an
associ ate professor of business and public policy
and managenent at The Warton School, University
of Pennsyl vani a.

This norning's agenda is going to go
like this. W're going to have Mark Lenl ey give
us a presentation of sonething like 20, 25
mnutes that will bring us up-to-date on the

standard setting issues.
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Then we're going to open up to a panel
di scussion. And we're going to cover three
topics. The first and nost -- and the topic
we'll spend the nost tine on is the question of
di scl osure issues.

Around 11:00 we'll try and take a
15-m nute break. Starting around 11:15 we'll
come back to tal k about challenges to the
sel ection of a standard, challenges to excl usion
fromthe standard setting organi zation, then
break for |unch.

We'll cone back in the afternoon, and
we' || be tal king about -- with a different panel
about licensing issues in standards activities.
Wth no further ado, 1'd like to introduce Mark
Lemnl ey.

MARK LEMLEY: Al right. Well, I'm
just going to do | egal background which | hope is
famliar to much of you. And |I'malso going to
say a little bit about sone studies that | have
done of different standard setting organizations.

You can | earn everything you need

10
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to know about the antitrust rules related to
standard setting organi zati ons when you realize
that we don't actually know what to call them

Sonetimes they are standard setting
organi zations. Sonetines they are standards
devel opnent organi zations. Sonetines they are
coll ective technical organizations. Sonetines
they are consorti a.

And it's kind of ironic it seens to ne
that we can't standardize the definition or even
the term nology for standard setting which
suggests maybe we're in troubl e el sewhere.

All right. So sone brief background
on antitrust issues that relate to standard
setting organi zations but aren't specifically
intell ectual property issues, and | will run
t hrough these with sone haste.

| f you asked an antitrust |awer from
40, 50 years ago or certainly from80 or 90 years
ago, can | get together in a roomwth ny
conpetitors and exchange infornmation about what

products |'mgoing to nake in the future, they'd

11
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go apopl ectic, right?

The fundanental basis of antitrust |aw
is hostile to the idea of conpetitors getting
together to share information. And a bunch of
early trade association cases took that hostility
qui te seriously, suggesting that trade
associ ations thensel ves mght be ill ega
because they facilitate cartels.

Now, it's true that standard setting
organi zati ons can on occasion be a front for a
cartel. They can facilitate collusion on price,
col lusion on innovation in technical areas.

But in fact of course they serve all sorts of
proconpetitive purposes. On the vast mgjority
of occasions they are not fronts for cartels.

Nonet hel ess, there are sonme nodern
cases, notably the Addamax case fromthe District
of Massachusetts, that exhibit a hostility to
standard setting organi zati ons thensel ves so that
the very idea of getting together can in sonme
ci rcunst ances be problematic.

Even in that case ultimately the First
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Crcuit does not find an antitrust violation.
And it seens to nme quite properly that antitrust
has | argely noved beyond the idea that standard
setting organi zations thensel ves are problematic
except in the nost extrenme of cases.

A second set of issues has to do with
the standard that is set and its availability to
conpetitors in the marketplace. Now, there are
two separate issues here. Do | set a standard
that | nake avail able to everyone? And who can
participate in nmy standard setting organization?

Exclusion of parties fromthe standard
setting organi zation may constitute a group
boycott. Under the precedent of Northwest
Whol esal e Stationers the Court is going to
eval uat e exclusion under the rule of reason.

It seens to ne that except in
ci rcunstances in which the standard setting
organi zation is going to confer market power it
is unwi se to penalize exclusion of particular
conpetitors froma standard setting organi zation

Even then cl osed standards ni ght

13
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sonmeti mes serve a useful purpose. They nay
create effective conpetition against the dom nant
pl ayer.

I f your goal is to attack a dom nant
pl ayer in the marketplace, you may do that nost
ef fectively by excluding that player from
nmenbership in the standard setting organi zati on
for fear that they will dom nate or capture the
or gani zati on.

Nonet hel ess, every time you create a
standard setting organi zati on that does excl ude
a subset of conpetitors in the marketplace, you
rai se your antitrust risks. And antitrust courts
are properly concerned with the circunstances in
whi ch you're going to | eave people out.

A third set of issues with respect to
standard setting organi zations has to do with
liability of the organi zation for setting the
wrong st andar d.

Now, this turns out to be by far
the | argest category of private antitrust

cases involving standard setting organi zations.

14
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Conmpany A says | went to the standard setting
organi zati on; they should have adopted ny
standard; ny standard is better; they adopted
conpany B's standard instead, and that has
excluded nme fromthe market pl ace.

Now, antitrust |aw quite properly
treats this with sone disdain. This sort of
argunment virtually always represents sour grapes
rather than a real threat to conpetition

At a mninumit seens to nme before an
agency or sonebody el se ought to be concerned
with the antitrust consequences of having
sel ected a standard on the technical nerits, you
have to prove that the people who selected the
standard were in fact your horizontal
conpetitors.

Certainly if it's Underwiters
Laboratories or sonebody with no direct interest
in conpetition in the area then there can be no
conpetitive harm You have to show mar ket power
in effect, right, that the adoption of the

standard by the organi zation actually influenced

15
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t he mar ket pl ace.

| think you have to show intent,
all right, that is that we chose this standard
deliberately in order to influence the market in
an anticonpetitive direction rather than nerely
because we tried unsuccessfully to choose the
ri ght standard.

And finally it seens to nme that on the
nmerits you've got to show that objectively the
wrong standard was sel ect ed.

The upshot of all of this is that this
class of cases while it is the nost often brought
in court is also the |east often successful, and
it's something that the agencies | think needn't
worry about except in extrene cases.

The one exception to that has to
do with allegations that a standard setting
organi zati on has been captured, right, that it
has in fact acted unfairly because of abuse of
process within the system Now, sone of these
capture cases can be quite extrene.

In the Allied Tube case, for exanple,
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the allegation was that the defendant captured
the National Fire Protection Association by
recruiting several hundred new nenbers, flying
themto the organi zation's neeting, issuing them
wal ki e-tal kies so that it could tell themhow to
vote to vote down a particular proposal to allow
pol yvinyl conduit to hold electrical wring.

And assumi ng those facts are true as
the Suprene Court finds, that's a pretty good
exanpl e of a standard setting organi zation that
acts not on the nmerits -- is polyvinyl conduit
actually safe -- but because it's been captured
by sonebody with an interest in banning polyvinyl
conduit fromthe market.

Somewhat | ess extrene but stil
significant, standard setting organi zati ons m ght
in fact constitute sham groups. You can set up
standard setting organi zati ons which are
nom nally neutral but in fact are designed
particularly to pronote one standard at the
expense of others.

And one good way to identify this is
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you can |l ook at the voting rules. Allegations
that voting rules are biased in ways that favor
particul ar conmpanies are allegations that the
antitrust agencies ought to take seriously, not
because they are antitrust violations in and of
t hensel ves, but because they suggest that the
organi zati on may not be acting as a neutra
partici pant and so may not be entitled to the
ki nd of deference that | suggested that they
ought to receive in the ordinary course of

busi ness.

It's worth noting by the way that
i f sonmebody captures your standard setting
organi zation the Suprene Court case of Hydrol evel
suggests that not just the capturing party but
the organi zation itself will be liable for
violating the antitrust |aws.

So bei ng hijacked, even though in sone
sense it makes the standard setting organization
the victim is not only no defense but may
actually get you in trouble on antitrust grounds.

Al right.

18
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So much for the series of issues
which relate to intellectual property but aren't
directly intellectual property issues. Let's get
to the heart of the matter which is intellectua
property rules set by standard setting
organi zati ons.

Virtually all organizations deal with
this issue in one formor another. And the basic
insight is that standard setting organizations
need intellectual property not because
intellectual property is a bad thing.
Intellectual property is a good thing. But
sonmetinmes there's just too darn much of it.

Well, the 175,000 new patents issuing
every year in the United States, to say nothing
of copyrights and other intellectual property
rights, in many industries, sem conductors,

t el ecomuni cations, you end up with a situation
in which those intellectual property rights
overlap in a massive and potentially
debilitating way.

|f we don't have sone nechani sm for

19
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clearing the intellectual property rights owned
by dozens or hundreds of different parties,
nobody's going to be able to nake a product that
works with a particular technical standard.

Furthernore, if what you want is
to create an open standard, right, to adopt a
standard that is free for everyone to use, then
at least the ordinary logic of the marketpl ace
suggests that you need sone system sone
nmechani sm for controlling intellectual property
rights that govern that standard.

Par ent heti cal caveat here:

Sonetimes ownership of intellectual property can

ef fectively keep a standard open. The Sun versus
M crosoft case it seens to ne is the best exanple
of that.

St andar di zati on preventing forking may
someti mes best be acconplished by not giving up
all intellectual property rights and letting
peopl e do whatever they want, but by allow ng
coordi nation through the use of intellectual

property rights so long as the person who owns

20
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the intellectual property rights then commts to
make the standard open.

So Sun can say Java nust have this
character. Al right. Al Java prograns nust
| ook the sane only if it has intellectua
property control over Java.

And if it nonethel ess rel eases Java
and says as long as you conply with our standards
anybody is free to use it, then you have an open
systemthat's not -- doesn't exist in spite of
intellectual property but in some sense because
of intellectual property.

Vell, one of the things that it seens
to nme very inportant to realize is that standard
setting organi zation rules governing intellectua
property rights actually vary quite w dely.

What | have done is surveyed 29
standard setting organization rules in the
t el ecommuni cati ons and conputer areas -- those
i ndustries were not chosen at random for reasons
"Il talk about in a mnute -- to see what Kkinds

of policies there were.
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The first thing to understand is that
about a quarter of these organizations had no
policy whatsoever. Seven out of the twenty-nine
had no policy. One of the twenty-nine
organi zations was in the process of devel oping
a policy at the time | studied it.

So 25 percent of organi zati ons have
no rules with respect to intellectual property.
And no rules effectively neans free ownership of
intellectual property. Right? Anybody who owns
an I[P right can fully assert it, can assert it
for injunctive relief or for |icenses.

O those that do have a policy, of
the remai ning three-quarters, sixteen out of the
twenty-one organi zati ons require disclosure; you
must tell us if you have an intellectual property
of which you are aware.

But interestingly only three of those
si xteen organi zati ons require any search of the
conpany's own files to determ ne whether they
have an intellectual property right so that the

standard for disclosure in nost cases is actually

22
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alittle bit different.

It's you nust tell us of any
intellectual property rights that you own that
you are thinking of at the nonent, that whoever
comes to the standard setting organization and is
famliar with this particular standard is aware
of and knows m ght be relevant, right, rather
than you nust search your files and find al
patents which you nay | ater assert.

Sevent een out of twenty-one
organi zations that | studied require sonme form of
licensing. Most conmonly that is |licensing on
"reasonabl e and non-discrimnatory terns."
That's two-thirds of the organizations.

But several of the organizations,
three of the twenty-one | studied, require that
intellectual property owners fully give up their
intellectual property rights in one case or at
| east require royalty free conmpul sory |icensing,
so that while you may retain your intellectua
property rights for other purposes you have to

I icense nenbers of the standard on a royalty free

23
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basi s.

It's also worth noting that about half
of the policies cover only patents. So there is
a substantial variance in whether we are talking
about a patent policy or whether we are talking
about an intellectual property policy. Al
right?

Wthin these issues there's al so
substantial variance in how organi zati ons deci de
t hese cases. So assum ng that we have a
di scl osure obligation, what is it that | have
to disclose?

One substantial issue that conmes up
quite regularly is whether | have to disclose
pendi ng patents because patents take on average
about three years to get through the U S. PTO
2.77 to be exact.

The significance of disclosing pending
patents is actually quite substantial because
standards that are being adopted are often going
to be covered not by old patents, but because

t hey are new technical innovations are going to

24
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be covered by applications that haven't yet
mat ured into patents.

Nonet hel ess nost of the organi zati ons
that require disclosure require disclosure only
of issued patents, not of pending patents. Two
of the sixteen organizations require disclosure
of all patent applications.

One organi zation says we'll require
di scl osure of published but not issued patent
appl i cations, but not of unpublished
appl i cati ons.

And one organi zation interestingly
says you have to disclose your pending
applications, but only if you are the proponent
of the standard that is to be adopted, so that
we apply a differential rul e depending on your
position within the organization.

There is al so variance in how
reasonabl e and non-discrimnatory royalty is
determ ned. \hile nost organizations call the
reasonabl e and non-di scrim natory royalty the

touchstone for licensing, virtually none of
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themthen tell us what a reasonable and
non-di scrimnatory royalty mght turn out to
be in any given case.

A few organi zations rather than
requiring reasonabl e and non-di scrimnatory
licensing nerely request reasonable and
non-di scrimnatory |icensing, presumably making
it optional for the intellectual property owner
to deci de whether or not they want to conmit to
i cense.

That seens to nme a rather usel ess

approach because if it's optional, you know, you
effectively don't have a policy. You either say

you comrit to license on these ternms, or you say

you don't commt to license and you can do
what ever you |ike.

Sayi ng please |icense but if you
really don't want to you don't have to doesn't
strike ne as particularly useful. A few
organi zations do specify either the terns for
licensing in a particular case or nore conmonly

the procedures that will be used to determ ne
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what a reasonabl e and non-di scrimnatory |icense
| ooks Iike.

Included in these is a British
institute which applies the very interesting
provision in the British patent act that says if
you have a standard setting organization with a
i censing requirenent you can go to the British
Patent Ofice and the British Patent Ofice wll
determ ne what the reasonable royalty is for you

Furt her evidence of diversity in
approaches has to do with the question of who
gets licensed. Virtually none of the policies
that | studied specified who is |icensed.

Two of the policies do in fact specify
t hat everyone who wants to use the standard is
i censed rather than nerely other nmenbers of the
standard setting organizati on.

| don't think it follows fromthat
that the other 15 limt their licensing to other
menbers. Rather it seens to nme that they just
haven't tal ked about it.

And you woul d think ordinarily that

27
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with respect to a standard setting organi zation
the rule would be that you |icensed peopl e who
wanted to use the standard whether or not they
were menbers of the organization of nenbership.

A few organi zations try to di scourage
ownership of intellectual property wthout
forbidding it outright either through the kind of
policy statenent that | nentioned earlier saying,
wel |, please don't own intellectual property,
or please license it on reasonable and
non-di scrimnatory terns or through different
pol i ci es.

So one group will rethink the
selection of a standard if it turns out that that
standard is governed by an intell ectual property
right. Now, that expressly does it. M sense is
that a bunch of other groups mght informally
rethink selection of a standard if they find an
P right that they didn't know of.

But this group requires official
reconsi deration. Another group requires

supernmgjority approval. It takes 50 percent of

28
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the votes to approve a standard, and it takes
75 percent, a nmpjority, to approve a standard
covered by a patent.

| would be a ot happier if | thought
that this diversity reflected healthy conpetition
in the market in which standards organi zati ons of
sone sorts put thenselves in one category and
st andards organi zati ons of other sorts put
t hensel ves in another category. But | can't find
any indication that this diversity is in fact
t hought out.

First off it seens to ne the rules are
often set ad hoc, or they are set in response to
a specific issue so that if you are a standard
setting organi zation that doesn't have a policy
and an | P issue cones up, you may then adopt
a policy which reacts specifically to the
intellectual property issue that came up in your
case, rather than because you | ooked forward and
saw what ot her issues mght arise.

As far as | can tell, lawers are

not normally involved in drafting the policies.



And certainly | awers fromthe various nenber
conpanies are relatively rarely involved in
review ng those policies and deci di ng what
statenents will be signed.

Instead the task falls to engineers,
who are notoriously indifferent to patent rights.
And an engi neer who wants his standard adopted by
a standard setting organization is likely to sign

away rights even if the conpany or the conpany's
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| egal departnent mght not particularly have
wanted himto do so because the engi neer thinks
the standard is inportant and the patents are a
nui sance.

Furt hernore, because there
is such diversity and because so many
conpani es especially in the conmputer and the
t el ecomuni cati ons areas participate in so many
di fferent organizations with a different set of
rules, getting yourself informed about what it
is that you actually commt yourself to by
participating in a standard setting organi zation

is not a trivial task.
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You cannot know very effectively what
price you're going to have to pay because the
reasonabl e and non-discrimnatory |icense
standard is pretty vague. You could conceivably
| earn about all of the policies and how t hey
interact with each other. But ny sense is that
not everybody does so.

| also can't find any indication that
the rules vary in a systematic way by the type of
group you are involved in so that |arge standard
setting groups that apply across industries have
one set of rules, small standard setting groups
have anot her set of rules, and ad hoc consortia
formed around a particular standard have a third
set of rules.

In fact it seens to nme that the rules
are across the board without regard to the type
of conpany. The result is what |I call a kind of
messy private ordering. It's commonpl ace that
you shouldn't watch sausages and | egi sl ation
bei ng nade.

But fromthe perspective of an
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econom st at least, it may al so be the case that
you shouldn't particularly watch standard setting
organi zation intellectual property rules being
made very closely either

These rules while in one sense are the
operation of the marketplace, they are subject to
limtations. They are subject to information
problens. They are subject to the vagaries of
i ndi vi dual s and of individual differences.

All right. Wat does this nmean for
antitrust law? Well, I'"mjust going to introduce
the issues we will talk about this norning and
this afternoon.

The first issue has to do with
antitrust liability for failing to conply with
di scl osure and licensing rules. A nunber of
cases have set the paraneters of this.

The In Re: Dell Conputer case that
the FTC brought in 1995 woke everyone up with
respect to the possibility that you mght in fact
get yourself in antitrust trouble by deceiving a

standard setting organi zati on and engender ed

32



10

11

12

13

14

15

16

17

18

19

20

21

22

great fights as to whether or not that was what
Del | had done.

More recently the Ranmbus versus
I nfi neon case, while ultimately decided on fraud
rather than antitrust grounds, presented the
i ssue rather starkly of alleged efforts by Ranbus
to capture a standard setting organi zati on by
going to the neeting and drafting patent
applications specifically to cover the standard.

FTC i nvestigations according to news
reports are ongoing, and I will not say any nore
about that because there are people in the room
who must know nore about it than I. We'll talk
about issues relating to when disclosure is
probl emati c.

It seens to ne market power and effect
are relevant, that intent or at |east know edge
that you are willfully failing to disclose is
relevant. Although fromwhat | can see from ny
practice experience, willful or at |east reckless
failure to disclose intellectual property rights

is surprisingly conmon.

33



10

11

12

13

14

15

16

17

18

19

20

21

22

In a nunber of cases |'ve seen
failures to disclose in which the person who is
in the nmeeting who proposes the standard and who
says, oh, no, we don't have any intellectual

property rights in the standard is al so the

person in whose nane the patent is issued, naking

it difficult to claimthat | had no idea there

was an intellectual property right when it was ny

i nventi on.

The second issue in what we're going
to talk about this afternoon has to do with the
flip side, right, not liability of individual
conpanies for failing to follow the rules, but
the potential of liability of standard setting
organi zati ons thenselves for setting the rules.

The government has on a coupl e of
occasi ons gone after standards groups that
required licensing of intellectual property on
terns the governnment considered unfair. One of
t hese was the European Tel econmuni cati ons
Standards Institute. The other was an FTC case

back in 1985.
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There is a set of rules dealing with
buyers' cartels that can be applied in the
| i censing context to suggest that you cannot as
a standards group collectively bargain with
intellectual property owners.

So if you adopt a standard, an IP
owner fromoutside the group conmes and says
have a patent and |I'm going to sue you all
collectively refusing to |license except on terns
we all agree to, it looks like a buyers' cartel
or inthis case nore properly a licensee cartel.

Simlarly while joint defense
agreenents are okay in such circunstances,
conpani es nmust -- and standards organi zations
nmust be very careful about sharing settl enment
authority because that too noves across the |ine
frominformation sharing and cost reduction into
actually colluding to reduce the license price.

Vell, inthe last -- |et ne give you
30 seconds on inplications for antitrust and what
I think the policies ought to be here. It seens

to ne standard setting organization intellectua
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property rules on bal ance are proconpetitive.
They' re good things. They serve to clear patent
t hi ckets.

And | think it's significant that
they exist primarily in industries in which
it looks like patent hold-up is the biggest
problem You see a |ot of standards devel opnent
organi zations in conputers, in semconductors, in
t el ecommuni cations industry. You see relatively
few organi zations in pharmaceuticals, in
bi ot echnol ogy, and so forth.

And | think that's not acci dental
St andar ds devel opnent organi zation intell ectual
property rules can get rid of hold-up problens by
elimnating the possibility of injunctive relief
that a nunber of different intellectual property
owners could hold over the standard, threatening
it.

Furt hernore, reasonable and
non-di scrimnatory licensing rules seemto be the
best of all possible worlds because they clear

the hold-up problem It can't prevent the
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standard bei ng adopted, but they still permt
patentees to earn value, to earn revenue for
their patents.

So rather than saying intellectual
property has no value and therefore perhaps
di scouragi ng i nnovati on, we pay but we pay only a
reasonable royalty. If I'mright about this,
then it seens to ne agencies need to focus on
abuse of the standard setting process rather than
on attacking the process itself.

The standard setting organizations
ought generally to be immune fromantitrust
scrutiny except in extreme cases. And the
agenci es ought to focus their attention on
conduct by conpani es that undermnes this
proconpetitive value of the standard setting
process.

Finally it also seens to ne that the
variance that |'ve tal ked about between policies
matters. Some standard setting organization
rules are better than others with respect to

antitrust liability.
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In particular if you have a standard
setting organi zation rule that conpels |icensing
of patents that a nmenber owns whether or not they
di scl ose them then the risk of strategic
non-di scl osure in order to capture an
organi zation is substantially reduced.

There is not nuch reason to
strategically non-disclose if | amcommtting
nyself to |icense a patent whether or not |
disclose it. Furthernore, if the agencies are to
go after strategic non-disclosure, it is
important to | ook at the context of the
particul ar organization.

What did that organization require?
Some don't require disclosure at all. Sonme don't
require any search so that |ack of know edge is a
very real requirenent.

And in deciding whet her or not conduct
was problematic under the antitrust |aws, that
vari ance, those differences from organization to
organi zation it seenms to nme have to be taken into

account. It's 9:30 and I'Il stop.
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GAIL LEVINE: Beautifully done.

Thank you very nuch, Professor Lemey. A bit of
background on the task he's done for us this
norni ng. W asked Professor Lem ey to cover an
i npossi bly broad array of |egal issues in an

i mpossi bly short amount of time and you managed
to do it magnificently.

MARK LEMLEY: You can tell nme | talk
fast.

GAIL LEVINE: It's a good thing you
can. Thank you very nmuch. And | want to delve
into the issues raised but take care of a couple
of housekeeping matters first. Yes, we will have
air conditioning soon. It's onits way. DQJ is
al ready working on it right now

The penalty for getting air
condi tioning though for our panelists is going
to be we have to talk | ouder because it's very
noi sy. So when it comes we will try to speak
even that nmuch nore |oudly.

A coupl e of security concerns for

the norning: |If you want to | eave the roomthis
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norni ng and use the tel ephones or facilities in

t he back, soneone will be in the back of the room
to escort you and help you find your way back
into the roomas well.

And a coupl e of housekeeping matters
for our panelists today: Tor and | and Bob are
going to be throw ng out questions for particul ar
menbers and for the whol e panel.

If you are interested in answering a
guestion, turn your nane tent |ike this, and
we'll do our best to find your nane tent turned
up and then call on you.

When you ready to speak, go ahead and
speak into the mike. Don't be alarned if the
m ke isn't working imedi ately. It takes the AV
guys in the back just a second to slide up your
m ke and rmake sure it's working. So just forge
ahead. And now back to the substance of our
panel .

As Professor Lenm ey noted, standard
setting organi zations can be a trenmendous engi ne

of efficiencies and terribly proconpetitive. But
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in certain circunstances when nenbers' patented
technology is incorporated into the standard that
the standard setting organi zati on chooses, this
has occasionally led to questions about
di scl osure obligations.

Is this an antitrust problen? And
if it is, is there sonething we should be doing
about it? That's our question for the first part
of the norning. The answers to those questions
depend in part on the costs and the benefits of
standard setting rules. And I thought we would
open with the questions about that. Tor?

TOR WNSTON:  Yes. Just to sort of
| ay sone ground work here so we know what we're
tal king about in the econom c environnent, we'd
like to just spend a little bit of tinme talking
about why standard setting organi zati ons have the
di scl osure rules and what sort of costs and
benefits derive fromthose.

And so | think several people m ght
have some comments on that. ['d like to throw

out a question to Mke Antalics. Just based on
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your experience if you can, just tell us alittle
nore about why you have found disclosure rul es
are inportant.

And then maybe we can throw that out
nore broadly and tal k about just under what
conditions is disclosure going to be inportant.
W' ve seen that not all standard setting
organi zations actually have discl osure
requirenents.

M CHAEL ANTALICS: Sure. Well,
guess probably the fundanental reason that drives
nost disclosure rules is that people want to nmake
i nformed decisions. |f they know that there is
intellectual property that's out there, they can
make an infornmed decision in the standard setting
process.

Is it worth it to incorporate this
into the process? It's really designed to avoid
the hol d-up situation where they create a
standard wi thout knowi ng that there is
intellectual property incorporated into it.

The standard becones used by everybody
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in the industry and valuable, just by virtue of

t he standardi zati on process perhaps nore val uabl e
even though the patent at issue nay not have that
intrinsic value. The value is that it has been

i ncorporated into sonething that has been adopted
by an entire industry.

So the idea behind disclosure is that
if the participants and the standard setting body
know up front what intellectual property is out
there they can decide is it worth it; can we go
to, you know, the next best choice.

And perhaps it gives thema little bit
of leverage in bargaining for a license fee if
t hey know up front maybe this is the best choice,
but we can go to a second best choice if you're
not going to be reasonable in terns of |icensing.
That's the perception by organi zati ons that have
di scl osure rul es.

Probably the types of areas where it
m ght be useful, you'll probably get as many
answers there as you have standard setting

organi zations. But one that conmes to mnd for
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me, | think of it in terns of, you know, when
there are likely to be nultiple equally val uable
ways of doi ng sonet hi ng.

You know, you're trying to figure out
the two prongs on the plug. How far should they
be apart? Half an inch apart or should it be
five-eighths of an inch?

And it probably doesn't much matter,
and conmpanies can do it either way. You m ght as
wel |l pick the way that has zero cost, that isn't
protected by intellectual property.

So | think that's the rational e behind
organi zations that require disclosure. It
certainly has costs associated with it that we
can get to later that have to be bal anced out if
you're going to have the type of disclosure
policy that some organi zations have at the
extrene where they require early disclosures.

DENNI' S YAO This is a question as
opposed to | guess an informed coment. One
thing that I wondered about is whether the

standard setting organi zations will sometines do
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their own search rather than rely on the
i ndi vidual firns.

The reason | ask that is if the
standard setting organi zati on doesn't enconpass
all of the relevant firnms, then it would be in
their interest to find out whether or not there
was some intellectual property that could present
t hem probl ens.

Furthernmore, this gets around
partially the issue of a firmdeciding to not
tell because it has sonme strategic reason not to
tell. So the first question | guess is: Do they
do their own?

And second, if they don't, actually
how big is the difference or the advantage of
having the firmwith the intellectual property do
t he search versus soneone el se, sone, let's say,
nore objective, independent group. Thanks.

TOR WNSTON: Does sonebody want to
respond directly to that?

MARK LEMLEY: O the organizations

| studied, only one actually did its own search.
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The rule was that the conpany tried to do a
search and submit a search itself and the
organi zation would do its own search

Qoviously if you want to cover pendi ng
applications rather than nerely issued patents it
won't be terribly helpful to have an outside firm
do the search. The inside firmwll do the
search. They are the ones who define their own
applications. The other factor is an unfortunate
strategi c consequence of the patent rules.

And that is it's hard to do a search
that is limted to nenbers of the standard
setting organi zati on who may have al ready
conmtted to |icense on reasonabl e and
non-di scrimnatory terns.

So if you do a patent search and you
find patents for outsiders, you put yourself on
notice that those patents exist, and you will be
liable for willful infringenment if it turns out
you adopt a standard that uses those patents.

And so a nunber of conpanies actually

try very hard to avoid doi ng patent searches at
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all because they don't want to | earn anything
that m ght alarmthem

RI CHARD RAPP: | had a reaction first
to the question that was put to Mke and then to
a phrase that | thought useful in your answer.

I n considering the question of where
di sclosure matters, ny sort of off-the-cuff sense
is that where conpatibility requirements are
hi ghest the stakes are highest in terns of the
val ue of standard setting and the activities of
standard setting organi zati ons.

But then there was that felicitous
phrase multiple equally val uabl e ways of sol ving
the problem which is | think a happy thing to
focus on because it points to the circunstance
where -- to an individual intellectual property
hol der where standard setting makes the nost
difference to the value of that patent, |et us
say.

The observation that 1'm making is
this. |If you are the owner of one of the rights

to one of those many equal ly val uabl e ways, then
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it is the standard setting process that wll
reduce the substitution, possibly elimnate the
substitutes, and el evate your technology to the
nost val uabl e.

| f you are the possessor of sone
ki nd of bl ockbuster technology that has few
substitutes in the marketplace, then the role of
de jure standard setting is sonewhat |less than in
t he fornmer circunstance.

PETER GRINDLEY: 1'd Iike to nake just
a general point. Maybe this is the tine to nake
it right at the beginning. The whole question
of IPis not just a private gain between
participating firns.

We should keep in mnd that the
pur pose of the standards organi zations is to
provi de standards that are going to be eventually
used in products that are going to be accepted in
t he market.

So behind all this you have to
think -- just keep in mnd as we are di scussing

the private rent allocations, et cetera, that the
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standard has to be accepted by the market.

So keep in mnd that issues such as
uncertainty, price of the products that are going
to be using the standards, the uncertainty
surroundi ng whet her the standard is going to be
accepted, should be in the back of our minds to
t hi nk whet her disclosure affects issues such as
the uncertainty in the consunmer's mnd about
whet her the standard is actually going to be
accepted or going to be successful.

| have many ot her coments about
ex ante, ex post value of IP. Maybe we'll get to
that | ater on.

AMY MARASCO. Thank you. | would just
like to comment that one thing that | think makes
this discussion a little nore difficult is that
the U S. systemis so diverse and so distributed.

And | think that there's nobody that
woul d say infornmed decisions are not a good thing
or that the abuse of the standard setting process
is something that should occur. | think

everybody agrees that that needs to be avoi ded
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at all costs.

However, there are so many factors
that go into what is an appropriate policy for
any particular standard setting activity, because
it's this great diversity within the U S.
standardi zation systemthat | think it's a
strengt h.

It encourages innovation, enhances
conmpetition. It's market driven. And | think
it's proved successful not only in the U S
mar ket but when U S. interests go and conpete in
the international market. |It's inportant to
remenber that as well because the U. S is very
intellectual property rich.

And very often other regions of the
worl d seek to inpose patent policies that woul d
say, well, you have to disclose or you're going
to lose your rights to either seek any royalties
other than very mnimal royalties.

And that puts the U S. then at a
di sadvantage. So | think we need to be careful

what we cone out with as general principles in
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the U S. because we woul dn't want to di sadvant age
US. interests when they participate in the nore
international standard setting activities.

Basically when it cones down to
determ ning what is an appropriate policy for any
particul ar standard setting activity, you really
have to ook at a whole conplex |ist of factors.

You have to | ook at the objective of
the standard setting activity. Wo are the
participants? Wat is the process of the
standard setting activity? 1Is it the forma
process? Is it a smaller, nore special interest
group? Wat are the resources and abilities of
the standard setting body itself?

Many standards devel opers don't have
the resources or abilities to conduct patent
searches, nor would they want to because they
feel their job is to help the experts, the
technical experts sitting at the table cone up
with the best technical solution to any
particul ar standards issue or project and that

they don't want to get involved in the comercia
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i ssues or determning patents because that is a
very |l egalistic question.

And al so patent searches are inperfect
and that | eads to again nore issues that can cone
up as part of the process. So clearly the ANSI
position is the systemnot one size fits all.

And we think that's great. And we
obviously think the ANSI systemis great. But we
recogni ze that there is a need for diversity and
that the ANSI systemis not the only way.

For each standards activity they have
to | ook at the sector, the technol ogical issues
at stake, the participants, the effect on
consuners, the ability of the standard setting
body, and cone out with what is the right policy
for that particular activity.

The other thing to renenber -- and
this has already cone up. The policy doesn't
affect the non-participants.

So sonetinmes if you have a policy that
m ght mandate di scl osure and then you say, well,

t hen the technical commttee can work around
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that, well if they work around it they could bunp
into the I P of sonebody who is not at the table.

So again it's really hard to conme up
with something that's going to solve every
particul ar problem And one thing we have
probably noticed is we don't see that there are
a lot of problenms out there.

If you | ook at the nunber of tines
t hat peopl e have shouted patent abuse and you
| ook at the total of the thousands and thousands
of standard setting projects that are underway at
any given tinme, we would say that all of the
| egal renedies that are out there are used when
sonebody al | egedly does abuse the standard
setting process.

And conpetitors certainly are not
hesitant or shy to take sonebody to court if they
feel that sonmething is being abused. And
certainly also the enforcenent agencies are
there. And | think people are very aware
of that.

And certainly that goes into the
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consi deration of a conpany in ternms of howis
it going to orchestrate its participation. So
basically | think it's just a very conpl ex issue
and that there is no one size fits all solution
Thank you.

GAIL LEVINE: On that note | think
we're starting to hear quite properly about
some of the inportant costs to participating in
standard setting organizations in particular as
t hose standard setting activities cross nationa
bor ders.

We started out this conversation
t al ki ng about benefits and now costs are com ng
into the picture. On that note, Carl, can | ask
you -- your nanme tent is already up, so | figure
you are fair gane.

CARL CARG LL: On second thought --

GAIL LEVINE: Can you start? Can you
tell us about some of those costs? W have heard
a lot, for exanple, about disclosure rules that
require searches as well. Wat would that nean

as a practical matter?
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CARL CARG LL: There are several
things. It spins off on that. Taking froma
previ ous speaker or previous question the idea of
knowi ng up front, there is nothing in nost of the
rules -- and I'd ask Mark to correct me if I'm
wong -- it says where you have to disclose. It
says you shoul d di scl ose.

And in sone of the organizations |'m
famliar with it's |ike 30 days before | ast cal
or before the standard is published.

And that's an interesting point
because if you spend a year and a half creating a
standard and at the very last or after starting
i mpl emrent ati on sonmeone asserts in the group under
the rules which are right now accepted, |'ve just
wasted a year and a half's worth of work or the
comm ttee has wasted a year and a half's worth
of work.

The first thing is a degree of
uncertainty because you don't know when you have
to call. That is one of the big stunbling bl ocks

we have right now So that's one of the first

55



10

11

12

13

14

15

16

17

18

19

20

21

22

costs is a lack of know edge of exactly when and
how you gane the systemto nmake that happen

GAIL LEVINE: Let nme ask you about
that. Wth the year and a half that's been
wasted, is that a year and a half that won't be
repeat ed?

CARL CARG LL: It"'"s non-recoverable.

GAIL LEVINE: Certainly it's
non-recoverable. But once you bunmp into a
patent, will the group go back to the draw ng
board and take another year and a hal f?

CARL CARG LL: It will attenpt to
see if it can find a way -- if it is essential
technology, it will see if it can work around
t hat essential technology. In other words, how
clever can the engineers in the group be to
desi gn around that.

And if it's absolutely bl ocking
essential technol ogy, you then have a choice.
You either don't nake the standard or you accede
tothe -- | don't want to say blackmail, but

that's sort of what | would assune it sort of
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tends to be in that environment.

On the search role, in a high-tech
i ndustry we're all high-tech conpanies. Wen we
do a search on a nane, for a product nanme, we
spend bazillions of dollars -- or lots of noney I
suppose i s probably a nore coherent phrase -- to
find a nane that we can in fact use or protect or
sonmething |like that.

W all have big databases. W are al
reasonably sophisticated. |In the past, maybe not
so. But it is not that hard to envision within
t he next few years nost | arge conpani es having
t heir own dat abase of patents.

| mean it would be logical if in fact
we believe the statenent nade by | awers -- and
| understand this audience is prejudiced that
way -- that IP is absolutely essential to the
cor porati on.

Wiy aren't we filing it in a place
peopl e can access it? | send engineers out right
now. And the engineers, yeah, they will give

stuff away. But it's not deliberate. Mbst of
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t hem have a good i dea of what they can and can't
get away with.

But it's when they can't find out what
they are doing that beconmes a probl em because
there is no crosstalk. W file patents at Sun
W file patents, and we do this extensively. But
we're al so building our own dat abases.

It's sonmething that you woul d expect a
bi g conpany or conpetent conmpany to do. As you
get intellectual property, if it's corporate
val ue, how do you value if you don't know that
you have it for only a small group of people?
How does an accounting firmvalue it?

So you have to have the database to
know where it is. That's the other thing. And
there's also within the standardi zati on process,
one of the benefits, cost/benefit analysis is, if
you in fact have your technol ogy accepted as a
standard you have trenendous conpetitive
advant age rendered by that because you are the
first nover, you are the nobst conpetent.

And froma royalty free point of view
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because | tend to advocate royalty free, if you

in fact have your technol ogy accepted and you're

the best inplenmenter of it, and then the ability

to charge other

people to use the technol ogy

that's yours and the best inplenenter, it seens

to be slightly unfair over the long term

And it seens to be a doubl e whanmy

especially if there's a small conpetitor.

Because if you're a small conpetitor and you're

doi ng a business plan, the only gap you have is

what' s reasonabl e and non-di sci m natory.

| magi ne wal king into a manager and

saying this plan's conplete except for this

little space here that says reasonabl e and

non-di scrim natory from our biggest major

conpetitor, and | have no idea what that is

because we haven't negoti ated because it's

still blind.

It's hard to do a business plan with

that much mssing. So those are some of the

i ssues. | mean cost issues, yeah. It costs us a

ot to track

It costs us a lot to play.
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The benefits from standards we
believe -- although | don't believe there's any
honest to God proof of this. The benefits from
standards outweigh the costs. It's a matter
of faith. And so far 1've told this to ny
managenent, and that's why we've had a good
career. But we assune that's true.

There is no proof of that that |I've
found in the last 20 years of | ooking for both
academ c and practical research. W assune
there's a validity there. So costs are
extensive. The benefits as far as we know
ri ght now outwei gh those costs.

GAIL LEVINE: Let ne see if | can get
the view from Oracle on those sanme questions, the
costs and benefits not of just standard setting
organi zations, but of the disclosure rules.

DONALD DEUTSCH: | think M. Antalics
poi nted out at the beginning that we are dealing
with a reduction of risk for the participants in
the process. | think Carl Cargill just pointed

out that on the other side for the contributor of

60



10

11

12

13

14

15

16

17

18

19

20

21

22

61

the IP that there is a fear of substantial cost
of having to determ ne whether to disclose.

But there is also a very substanti al
potential benefit that we get together in
standards organi zations for the purpose of
defining things that hopefully will be accepted
in the marketpl ace.

Because if they aren't, we have wasted
our time. So if sonmeone's IP is anointed by the
standards process, then that |IP has been greatly
i ncreased in val ue.

Now, on the cost side fromthe point
of view of the participant there is a risk
because, gee, as Carl points out, |'mnot very
ent husi asti c about sending ny engineers to the
table to assist a conpetitor to greatly increase
the value of their intellectual property wthout
knowi ng what it's going to cost ne in the end.

| think the newthing | can add to
this equation is that -- well, two newthings 1'd
like to put on the table. First of all, the

concept of disclosure is not binding. You
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di scl ose or you don't disclose.

| think you have to | ook at a
conti nuum of participants in the standards
process. At one end of the continuumis the
direct primary contributor of intellectua
property to a process. Next to that is a
secondary contri butor.

But possibly it wasn't, you know,
their spec that started -- that they bring
something else to the table. Still next is
sonmeone who is at the table who is an active
di scussant who doesn't actually bring anything
that they own to the table.

Still further along the continuumis
t he passive nmenber of the organization. There's
many standards organi zations that have nmultiple
standardi zation activities. M organization, for
instance, is a nmenber of WBC. But we are not on
all of the working groups of WBC.

W participate in ANSI technica
conmttees but not all the technical commttees.

So there are nenbers who are not at the table for
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the specific activity.

And then finally as has been correctly

poi nted out by Any Marasco, there's nothing you
can do about the third-party risk of the person
who's not even a nenber of the organization. So
you have these extrenmes: non-nmenber on one
extrene, direct contributor of intellectua
property on the other.

It is our belief that by limting the

scope of the disclosure burden to the contri butor

end of the continuumyou reduce the cost of
di scl osure.

And consequently and | guess the
second idea |I'd like to put on the table, so
now we have people evaluating the risk to
participate. Do | want to be at the table? Do
I want to help my conpetitor anoint their
t echnol ogy agai nst a di scl osure burden?

And frankly | absolutely agree with
ANSI's position. W are dealing with very
di verse organi zati ons, very diverse objectives.

And | think we have al nost a classic marketpl ace
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situation where you weigh the risk

You wei gh the cost. The organization
sets its rules appropriately. And if they do it
incorrectly, then the IP holders won't come to
t he tabl e because of too nmuch cost or the other
people won't conme to the table because of too
much risk. So consequently that's the way |
see it.

TOR WNSTON: |'d like to continue
this discussion for a little while |onger.
think you said it very nicely in ternms of too
much cost or too much risk. And so maybe ot her
peopl e can address those issues as well.

DAVI D TEECE: Let ne just say a few
words here. | think this disclosure issue is one
of those that the deeper you dig the nore conpl ex
it gets. On its face disclosure sounds great.

It sort of resonates with our accepted notions
that consunmers with nore information make better
choi ces.

And it resonates with our notion of

| abeling is good for consuner choice, et cetera,
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et cetera. But then as you hear fromthe
di scussions on this panel, as you start to open
up the issue a nunber of things of great
conplexity start to energe.

Ckay, what should you discl ose?
Who shoul d disclose it, the conpany or the
i ndi vidual ? Should you be disclosing patents
before they are issued? Should there be a burden
to disclose proprietary confidential information?
These are extraordinary slippery issues, and
there is no easy answer.

And in fact as a result you see that
di fferent standards organi zati ons have different
policies. | think there are sonme common thenes
t hough or some conmmon econom c points that |
t hi nk can be nade.

One is that perhaps the npbst inportant
thing is there are many different types of
di scl osure rules that are acceptable. But
clarity is of utnost inportance. In other words,
standard setting organi zati ons should at |east be

clear what their rules are.
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Then conpani es can deci de whet her they
want to participate or whether they don't want to
partici pate. So point one is you need clarity.
Point two, the agencies in |ooking at these
i ssues shoul d recogni ze that in general standard
setting organi zations are popul ated by users and
not by intellectual property owners.

So there's inherent bias. Bias may
be the wong word. But there is a greater
representation of users than there are producers
of I P because that is the nature of our econony.
There are nore users than producers.

So if you are trying to bal ance the
interests of intellectual property owners and
users, it is not going to cone out of a majority
vote of any standard setting organi zation.

Secondly, | think it's very inportant
that we not get this problem out of perspective,
at | east froman econonmic point of view The
real costs associated with paying a |icense fee,
or the private costs, are different fromthe

social costs. The social costs are really quite
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low. This is a transfer paynent.

There's a | ot of discussion about
the fact that, gee, isn't it bad if you end up
anoi nting a standard and soneone has to pay a
royalty. This is not a real resource that gets
chewed up. It's a paynent fromone party to
anot her.

And from an econom c point of viewthe
costs associated with that are a lot |ess than
the costs associated with chewing up actual rea
resources. And in none of the debate around
standard setting have | seen any nmention of that.

And to ne as an econom st it says
that, well, gee, let's keep this thing in
perspective. The paynent of a royalty is not the
wasting of resources. There may be sone snal
distortion there.

But it's not the wasting of resources
as it would be, for instance, if a standard is
not adopted when it could have been adopted and a
mar ket doesn't come into existence when it m ght

ot herwi se have cone into existence.
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So as we go down the road of thinking
about | ayering on, you know, enforcenent on top
of existing rules and so forth and burdening the
process, we have to stand back and say what's the
dynam c context here. The dynamic context is we
need standards because we want nmarkets to energe
so conpetition can energe.

And ny advice to the extent there
is anyone |listening here is take the dynamc
vi ewpoi nt which is not how do we fix the probl em
down the road, but how do we make sure that in
fact the standard process is not overburdened
with antitrust |ayered on top of the rules that
the standard setting organi zati ons thensel ves
may adopt .

So the bottomline here is one | think
whi ch favors clarity and which recogni zes as
everyone here | think is saying | think. There
is not a one size fits all rule that can be
created which unfortunately nmakes it hard and
difficult for the agencies.

Because if it's not a once size fits
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all world, then what do we do about antitrust?
The answer is probably little.

GAIL LEVINE: | wonder if we could
take the comments from Professor Cell horn and
fromMke Antalics on the question of the costs
and benefits of disclosure rules, with great
apology to this side of the table; not because |
want to cl ose the discussion.

In fact | want to reopen it, but with
a short sort of substantive break so that we can
spend sone tine tal king about the market power
guestions that underlie all of this stuff. After
we tal k about market power, we are going to cone
right back to this discussion with a slightly
different tack. GCo ahead.

ERNEST GELLHORN: | guess | bring
a perspective of sonme skepticismand rmaybe
hostility to the consensus standard approach that
has generated such enthusiasm here. One
statenent, for exanple, that was made: Well,
there are not |lawsuits being brought here or at

| east very few, so it obviously nust be working.
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It remnds nme of the story of a man
in Central Park who was |aying out a |arge
contraption. Sonmebody cones by and says what
are you doing? Well, it's ny tiger gun. The
response is, well, there are no tigers in Centra
Park, to which his answer is, see, it's working.

And | think that has sone resonance
here. The fact that there aren't a | ot of
| awsuits doesn't tell us an awful lot on its
face. Likew se | would suggest in fact that
there are underlying problens here that are
significant.

And they go to the basic probl em of
standard setting and that in the intell ectual
property context the issue is just exacerbated
because you have the problens of network effects
and excl usionary power with the utilization of
patents of course.

And that is, for exanple, if you
travel in Europe, particularly Germany today
where they' re rebuilding their highway systemto

an incredi ble degree, you will see hi ghway
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drainage pipe is all plastic. That's all you'l
see. You go to the United States; it's virtually
all concrete.

Why? Because there's a standard. And
the effort to introduce polyethylene pipe in the
United States has been very retarded because of
in nmy view voluntary consensus standards. The
same thing is true, for exanple, of plastic
conduit versus steel conduit for wring.

Here you had -- also the unions wanted
to preserve their work opportunities. But what
happens in ny view often under the voluntary
consensus standard process is that the systemis
itself set up to be ganed. It requires usually
not just a majority but a supermgjority.

| ndustry nenbers participate. They
have votes. They may not have nore than half the
votes. But if it takes a superngjority, you can
block it. They frequently are nmenbers of
conm ttees, indeed chairnen of the conm ttees.

And those who control the agenda as a

former | aw school dean | can assure you contro
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the process. And | think those are questions
t hat need to be | ooked at.

| nmean Bob Bork's book on the
antitrust paradox points out that predation
t hr ough government process in his chapter 18 is
per haps one of the nost efficient and effective
ones.

And of course the fact that the
standards are then frequently incorporated into
government codes raises in ny view the additiona
stunbling block of antitrust enforcenent. So I'm
not as skeptical, for exanple, David, as you are
of the use of antitrust here though it too can be
abused.

M CHAEL ANTALICS: On the issue of
cost | just wanted to note that. | mean we do
have potential costs on nultiple | evels here.
nmean it's not just the cost of doing a patent
search and it's not even just one patent search

It may be multiple patent searches
t hr oughout the standardi zati on process that woul d

have to be undertaken as technology -- as the
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standard evol ves and as the patent or the patent
application is evol ving.

You have that significant cost. You
al so have the cost which David nentioned. It's
going to slow down the process. So you could
have good products that are del ayed comng to
market if this whole process is taking |onger.

And then finally there's yet another
cost which is that if you have mandatory
di scl osure there are going to be sonme conpanies
that don't want to take that risk. And they're
just not going to participate.

So what ever they m ght have had to

contribute to the process is going to be |ost.

And in that regard |I'mjust wondering in response

to some of Ernie's questions. And we can talk
about this a little bit nore as we go.

At the end of the day aren't we going
to conclude that anong standard organi zations
there's a bit of a market based test right now?
You have sone that require disclosure for

conpani es that think that that's inportant.
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It seens that nost conpanies or nost
standards organi zations don't require disclosure.
And for sone reason they seemto be, you know,

t he dom nant techni que of standard setting, the
dom nant format today.

And | wonder if people don't just
choose the standard setting organi zati on that
best suits their needs and if we don't get the
optimal result through conpetition anong

st andar di zati on procedures.

GAIL LEVINE: | want to hold that very
interesting and provocative thought -- and | know
you have a response to it -- so that we can talk

about those market power questions. But we're
going to cone right back to it after we talk
about mar ket power for a nonent.

TOR WNSTON: Because we are kind of
tal king about this in the antitrust context, we
want to talk a little bit about market power.

And | wanted to get an operational definition for
that so that we are all tal king about the sane

thing up here when we say narket power.
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So | propose that we use the
definition that's in the I P guidelines which
is the ability to profitably naintain prices
above or output bel ow conpetitive |evels for
a significant period of tine.

So just so it's -- we have sort of a
base to work fromthere. And | think there are a
ot of interesting issues here. One thing that
a lot of people have tal ked about is does the
standard setting organi zati on create market
power .

And so if | could just open it up to
real ly anybody who would like to respond to an
issue like that in terns of -- and nmaybe when a
standard may convey nar ket power.

MARK LEMLEY: It seens to ne there are
three cases. |In one set of cases an intellectua
property right confers market power because there
is no effective substitute for that intellectua
property right.

In that case it doesn't seemto ne

what the standard setting organi zati on does
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matters very nmuch. | have an intellectua
property right. | can assert it. You can't
get around it. The adoption of a standard or
non- adopti on of a standard doesn't affect the
mar ket .

On the opposite extrene you have cases
in which there are substitutes for standards,
right, so that my group may adopt a standard but
there are plenty of other substitutes, and those
substitutes conpete.

In those cases even influencing
adoption of a standard by a particular group
doesn't strike ne as problematic from an
antitrust perspective because it's unlikely to
rai se costs.

It's the m ddle group of cases in
which an intellectual property right that | have
woul d ordinarily conpete with other substitutes
but in which | can influence the market by
securing its adoption in a standard setting
or gani zati on.

When | actually get nore power by
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virtue of agreenent in a standard setting

organi zation than | otherwi se would get fromthe
intellectual property right that antitrust role
m ght want to be concerned.

So for me the question is not so nuch
whet her the intellectual property right confers
mar ket power as i s whether the standard
setting -- excuse nme -- the standard setting
organi zation confers market power that the IP
ri ght woul d not have ot herw se given.

RI CHARD RAPP: | think that's exactly
right and just want to consider just for a
nonent anot her way in which market power can be
exerci sed inside the standard setting situation
and that has to do with collusive potential of
standard setting agenci es.

Since that has to sone degree been
di scussed al so, rather than say what's al ready
been said I'll just play out the kind of
variation on that theme and say that it is --
that the |icensee cartel aspect of standard

setting doesn't always necessarily arise froma
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subversion of due process in the way that you
described it during your opening remarks, Mark.

It can happen differently. It can
happen as a result of what David called the
preponder ance of users.

The case that comes to mind or the
i nstance speaking -- still speaking generally
that cones to mind that | think is interesting is
one where you have integrated research based
manuf acturers in a standard setting body and you
introduce a firmthat is a non-manufacturer that
l'ives by licensing.

And the question is if you have a
bunch of cross-1icensing manufacturers who deci de
that basically they don't like to pay royalties
because they don't have to pay themto one
anot her, by what nmeans can the standard setting
process subvert the kind of conpetition that we
would like to see, because it's so powerful a
force in the American econony, that is to say,
uni ntegrated producers of research interjecting

t hemsel ves into a situation like that. It's a
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variation on the thenme of market power through
col I usi on.

PETER GRINDLEY: |If | can try and neke
a contribution on this, essentially what's the
val ue of the power of the IP ex ante before the
standard is decided and ex post?

| agree with what Mark has said, and
I think we are probably all in agreenent that if
the IP essentially is dealing with a feature
that's al nbst going to be decided arbitrarily by
the standard, then ex ante before the standard is
deci ded that |IP may have no particul ar strength.

But once the standard has been deci ded
and adopted and all the various sunk investnents
are made in follow ng that standard to make
products and so on that are going to be actually
produced, then it becones nore nmuch difficult to
avoid that particular patent, and it may have
nore power in the technol ogy market.

| guess we're tal king about a
t echnol ogy market that reads on a particul ar

standard. That seens fairly clear.
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Just one point which I think Mark has
essentially said already by tal ki ng about the
range of different types of IP;, if the IPis
necessary for the standard but whatever standard
you choose it doesn't really make any
difference -- it's a basic patent that has to be
used what ever standard is adopted -- then it
really doesn't seemto be a concern of the
standard organi zati on whet her that inposes any
greater market power.

It presumably doesn't. You have to
| ook at the details a bit to just get into that.
But as a general renmark, it doesn't. Maybe the
contribution -- maybe |I'm addi ng sonet hi ng by
saying it's a question of when the IPis
asserted.

And | think the thene that | probably
will try to keep conming back to is we have to
t hi nk about standards that are adopted in the
market. The idea is not nerely to set a standard
that's going to produce a nice product.

That product eventually has to be
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accepted in the marketplace. And that's going to
take sone tinme. A lot of investnment has to be
made to do that.

| f the standard is adopted, there
may be a certain tinme period before all the
various -- basically before that standard is
established in the market, installed bases are
built up, it's supported by a nunber of
manuf act ur ers.

Com ng back to the point about when
the IPis asserted, if it's asserted before the
standard is issued, then there's time to change
that decision if that's appropriate.

If it's asserted several years after
the standard has been fully established in the
market, then it's very difficult to change that.
So ex ante, ex post doesn't just happen on the
day the standard is printed on the website.

TOR WNSTON: | think you brought up
some interesting points that |ed to another
guestion | had that maybe we can tal k about in

conjunction with this.
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And that is: What's out there that
woul d di sci pline narket power that is generated
in a standard setting process? It's sonething
ot her people can think about as well in their
responses.

DENNIS YAO One thing that | wanted
to nmention was to think about not standard
setting organi zations that are sort of general
but standard setting that goes on within a smal
coalition.

It seens that you can get standards --
obvi ously you can get coalitions conmpeting to try
to push their particular standard. And there's a
conti nuum of that fromthese snall groups naybe
of only a fewfirnms to a fairly |arge network of
firms pushing a particular standard to a genera
standard setting organizati on.

And you can ask whether or not you
have any problens with a small group basically
creating their own process, being non-excl usive,
creating side deals in order to push their

particul ar i dea of where the technol ogy shoul d be
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and their particular IP including things |like
trade secrets, their particular advantages with
respect to conplenentary assets. Is that bad?
Well, maybe it's not if there's some conpetition.

So | think we have to keep those kinds
of things as a context for the discussion we're
havi ng which seens to be nore about a general
standard setting organization.

ERNEST GELLHORN: Two things. It
seens to ne that enhanced nmarket power ought to
be noted. First of all, many standards are
desi gn based, indeed perhaps nost rather than
per f ormance based.

And the adoption of design based
standards telling themexactly what they nust use
and precisely how they use it rather than the
results or conpatibility that need to be sought,
it has it seens to be a substantial bl ocking
effect that ought to be considered.

Th second is that standards not
i nfrequently, indeed often are designed initially

to be adopted by governnent either for
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purchasing -- and governnent is the |argest
purchaser in the econony -- as well as part
of codes.

And once you put it as part of a code,
of course it is much nore difficult then to
elimnate it or to change it. So the issue of
i ncunbency is nultiplied substantially as a
consequence.

CARL CARG LL: Just quickly in tal king
about the panoply of standards organi zations from
large to small, the interesting thing that |
think nmust be noted is that within the IT
i ndustry the major vendors don't select one form
of organi zati on.

A majority -- speaking for Sun at this
point in time, a mpjority of Sun's activities are
now i n consortia and what | think Andy Updegrove
has called joint commercial ventures. | call it
alliances. It's fast, very fast paced, very
quick. But we play in all of them W hedge al
of our bets.

There is not an organi zation in the
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IT industry | believe that doesn't belong to
at least 30, 40, or 50 consortia, standards
organi zations, alliances. W play against
oursel ves soneti nes.

But that's because we can't afford to
| ose a standards bet. They have trenmendous power
if they're accepted. And we'll push some of them
to the exclusion of others. And it nmakes us | ook
silly at tines.

But one of the things ny |awers told
me before | cane was al ways push back to the
basics on this thing. The whole intent of this
is interoperability. And how you achi eve that
interoperability is what you're looking for in a
st andar ds organi zati on.

W' ve been tal ki ng about disclosure.

Di sclosure rules aren't necessary if everyone who
joins a standards organi zati on agrees to |icense,
contractually agrees to license. | nean your

di scl osure rul es then becone sonmewhat bl and
because then you're only worried about what the

condi ti ons of RAND are.
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up.

You're not worried about being held

| f everyone agrees to royalty free, you

don't worry about disclosure at all because you

know t hat

it's royalty free. So disclosure is a

nmet hod of achieving a risk reduction goal. It's

not the end of this purpose.

The purpose is interoperability.

Driving back to the basic, you're |looking for a

way to get

nmet hod.

interoperability. Disclosure is the

So we're tal king about nethods rather

t han fundanmental goals here.

And it mght be worthwhile to | ook

back at the fundamental goals of why we do

standards which is that interoperability,

i nterchange capability which | think is the

conpetition aspect.

TOR W NSTON: Go ahead, Don.

DONALD DEUTSCH: Before | say this |et

me qualify this so nmy lawers don't faint. [|'m

not a | awyer,

and | really don't have nuch to say

about antitrust which is the general topic you're

on.

However ,

|'"ve heard a couple things I'd |ike

86



10

11

12

13

14

15

16

17

18

19

20

21

22

87

to put on the table.

Let me qualify it further by saying |
represent an i ndependent software vendor and as
such we devel op standards that basically define
interfaces. And those interfaces, we want to
define them for the reasons that Carl just said,
to provide interoperability.

As such defining interface standards
do not do what Professor Gellhorn had tal ked
about, and that is define what's inside the box,
how it is that you provide the goes-intos and the
goes-out-ofs of that piece of software.

So it occurred to ne as | listened to
t he discussion that we are tal king about this
el ephant call ed standards and we all have got
hold of a different part and it really means
di fferent things.

Now | et ne put on the table what | --
what caused ne to raise ny hand here. | believe
that historically in the information technol ogy
area at |least that the standards forum has not

been a good place for a conpetitor to go to try
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to achi eve sustai nabl e conpetitive advant age.

There is exanple after exanpl e wher eby
sonebody goes into a standards forum They are
there with the purpose of trying to anoint their
technol ogy. There are alternative technol ogi es.
O her conpetitors do not want to give that
conpetitor the upper hand.

So what do they do? They take
their ball to another court and you end up with
mul tiple standards. And frankly now back to the
econom st we have a real cost because the whole
i ndustry | oses.

But it's happened repeatedly in the
software area whereby the attenpt to achieve
conpetitive advantage is al nost always foiled by
conpetitors who basically go nmake sure that there
isn't just one standard. Thanks.

GAIL LEVINE: Can we give you the | ast
word on market power -- on these market power
i ssues? And then we'd like to return to the
guestions that were raised just a few m nutes ago

down at this end of the table about whether there
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is such a thing as an ideal disclosure rule.

MARK LEMLEY: Well, this is just
very brief. |It's perhaps an unfortunate irony.
Professor Cellhorn is right that sone of the
greatest risks of anticonpetitive results cone
precisely in those cases in which the standard is
designed to be adopted by or pushed through the
government either through purchasing or through
code adopti on.

And it's ironic | think that those are
the hardest to get at with antitrust |aw because
of the Noerr Pennington imunity that a standards
organi zation that is petitioning the governnent
to adopt its standard even for anticonpetitive
reasons gets greater |leeway than a purely private
organi zation that's sinply trying to participate
in the market.

GAIL LEVINE: Let's see if we can
return to this questions we were raising before.
Davi d Teece touched on sone of these questions,
and Mke Antalics raised it at the very end. 1Is

there such a thing as an ideal disclosure rule?
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Is variety the best thing?

Should we seek to have a variety of
di scl osure rules that work best for different
i ndustries, for different standard setting
organi zations? Should we | et the market decide?
You had alluded to that solution at the very end.
And | know that Carl Cargill had a response to
that that he wanted to rai se.

| think the question was, you know,
wi |l standard setting organi zations in
conpetition with each other work to provide the
optimal disclosure rule, to the extent there is
such a thing?

CARL CARG LL: | would love to say
yes. | would love to say that standard setting
organi zations do in fact learn. Again going back
to discussions |I've had with many peopl e,
st andards organi zati ons either change or die
fundanental | y.

St andar di zati on has grown
trenendously over the |last 20 years, the use of

standardi zation within the IT industry. | should
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point that out. Consortia tend to either stay
i mportant or they tend to go away.

As | say, the IT industry with
which I"'mfamliar has a tendency to use
consortia because we've noved away from ot her
organi zations. W use them for a host of
reasons.

But a lot of the reasons are that we
can focus specifically, precisely on a specific
area. And agreeing with Any here, there are al
sorts of varieties of disclosure rules.

And Mark brought this up with its
di scl osure and the IPR rules. He also brought up
the point that he doesn't think there's any
t hought that goes into them And | would think
it's substantially less than that.

| think in many cases when you put an
organi zation together it's like | don't know,
we'll just see what's out there. And we'll just
like glomit in because nobody pays attention.
You have to renmenber that a |ot of consortia are

done by marketing peopl e.
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So you have narketing people and
engi neers cooperating to do legal stuff, and this
is where we have a lot of fun. And later on we
have the | awers |look at them And you'll notice
a lot of lawers who do this, twitch a lot. So
this is the other thing.

But | PR has al ways been sort of an
aftert hought because normally what you see in a
st andards organi zation are -- you're supposed to
be there to work together

And the mnute the inpact of the IPR
rules like Robert's Rules of Order -- Robert's
Rul es of Order control unruly neetings. |If you
used themin a standards organi zation, you'l
probably fail because it's hard to get consensus
when usi ng Robert's Rules of O der.

The idea is that it's people of
| i ke- mi ndedness who are there to do sonething,
to acconplish something. So will we ever have
a singularity of rules? No. But | would like
to have a singularity of guidelines. 1In other

words, how can in fact we tell when we're being
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ganed intellectually?

| mean you're right. Engineers do
these things. They don't know when they're being
ganed legally. And the worst thing you ever want
to have is engineers and | awyers argui ng about
| aw because WBC has had this for the |ast
t wo- and- a- hal f years.

And they finally figured out that it's
probably best to have | awers do the I PR policy
and | et engineers do the technology. But it's
taken a long tine to get there.

So singularity, no. Comonality of
rul es and a host of underlying expectations I
woul d love to see. W don't have those now. W
need those. And that then allows a commonality
to derive.

DENNIS YAO [|'d like to think about
di scl osure in the broader context again. W can
t hi nk about disclosure as if you don't disclose
then we mght end up with the wong decision. So
this is a problemin ternms of the standard.

Then you can ask what ot her things
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ought to be disclosed which could also lead to
we' ve cone to the wong decision. They could
i nclude things like trade secrets.

They could include things like -- 1
don't know -- your plans for future business, and
a lot of things that we don't expect to have
di scussed. And yet they could make a | ot of
difference in ternms of what's the ideal standard
to choose.

So when we pick out intellectua
property patents, we're picking out one thing.
It's an identifiable thing. It's a thing that
you can use for a hol d-up.

But in terns of are we getting the
i nformati on you need to make the right choice,
there's a whol e bunch of other things that
perhaps we're leaving out. And it's inportant
to sort of recognize that.

AMY MARASCO. Thanks. | guess just
reacting, Carl, to what you said, |I'mnot sure
that | see a difference between having a one

size fits all rule versus one size fits al
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guidelines. | still think it's pushing towards a
one size fits all solution.

And I'mnot sure that that's going to
work in the diversity of standards organi zations
that we have in the U S. For exanple, nany
standard setting bodi es do not mandate
di scl osure. They encourage it.

Certainly that's a benefit for the
participants and for the resulting standard. But
one of the reasons that they don't is in their
particul ar context -- and again it's a very
context specific kind of analysis that has to
be made.

In those contexts there's too great a
ri sk that conpanies that do have | arge patent
portfolios are going to say |I'mnot going to risk
a failure to disclose, that soneone's going to
all ege that | negligently or whatever failed to
di scl ose that we had a patent.

Some conpani es have tens of thousands
of patents. They have literally hundreds of very

good techni cal people participating on technica
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conm ttees and hundreds of standard setting
opportunities.

These standards are evolving as |
think M ke pointed out, that there's when do you
do a patent search; when do you try to nmake the
di scl osure. Trying to say that we can have a
gui dance as to when all these things are going to
happen in a perfect world is just not going to be
useful in the U S. standard setting context.

So | think that it's not to say
that it's perfect in all standard setting
organi zations. But | also think there's an
awar eness bei ng rai sed.

And | think the Departnment of Justice
and the Federal Trade Conm ssion hol ding these
hearings, |looking at all these issues is a good
thing. So thank you.

CARL CARG LL: | take what you're
saying and | can synpathize with it. But |'m
not |ooking -- as a producer |'mnot so nuch
interested in the standard setting organi zation

as the result of that organization.
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And the results | amgetting are
conflicted results. Because of as Mark pointed
out a lack of clarity, | cannot put a system
together for nultiple organizations.

| cannot take a systemthat has the
WAP forum ETSI, |SO because the IPR rules are so
conplex that if | string a system together and
put it out | break. 1've got lifetinme enploynent
for international patent |awers.

And your statenent that it's a U S.
systemis fine. [|I'ma nmultinational conpany.

The GSM does not cone fromthe United States. It
cones from ETSI, and that's French rules. 1SO
cones from Switzerl and

That's the Canton of Geneva rules
under Swiss law, and they default to that. Those
are the problenms | have. Cuidelines may not
be -- may lead to sonething, but it's better than
what |'ve got right now which is random acts of
unki ndness.

"' m having trouble putting a conpl ex,

i nteroperabl e, intergal actic systemtogether

97



10

11

12

13

14

15

16

17

18

19

20

21

22

under those rules right now because if | have an
engi neer come back with a solution | have to vet
it through | egal.

It's i ke what rules applied when you
brought that in and what rules apply to this one.
And | ook. They don't match. And if you're a
smal | conpany you're doonmed. |'mbig enough to
get lawers to help nme do this because we' ve got
lots of | awyers.

But if you're a small conpany, you're
dead because you can't sue because you're not big
enough, and you're just dead. And that's the
death of innovation, and that's what we can't
afford to live with.

GAIL LEVINE: M ke?

M CHAEL ANTALICS: | was just thinking
that in antitrust |aw we usually reserve bl ack
and white rules for areas where we have a | ot of
certainty. | mean we have a per se rul e against
naked price fixing because alnost all the tine
that's bad for consuners.

Maybe not all the tine. But we're
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pretty sure that nost of the time it is. |'mnot
sure with standard setting organi zati ons we can
say nost of the tinme any particul ar nethod

i s bad.

In fact I think all of them do serve
di fferent purposes by virtue of the fact that
di fferent conpani es have adopted different
standard setting procedures.

And then | guess the final point would
be, Carl, there's a little bit of you better be
careful what you wi sh for because if we're going
to look for sonme sort of a general rule, at |east
the dominant -- | don't know what the nunbers are
precisely. But ny guess is ANSI type standard
setting is the dom nant systemthat's out there.

CARL CARG LL: No, not in IT.

M CHAEL ANTALICS: | think that makes
a point though. |If you want to do a consortium
type of standard setting, that may work for a
particul ar industry, and you can kind of set the
rul es of the game as you get into each

or gani zati on.
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But I'm not sure you can |ay down
rul es or guidelines that are going to be useful
that would apply to everybody. | just don't
know.

Rl CHARD RAPP: Just on the subject
of a single optimal kind of solution to this
conpl ex problem two things that | will nention
that we all know. One is that there is great
vari ation anong markets and industries in the
degree of intellectual property dependence and
the degree to which IP matters.

There are al so obviously great
di fferences anong markets and industries in the

degree to which conpatibility matters. And |I'm

inclined to ask in those two things what nore do

you need to know to know that a one size fits al

rule won't work.

The ot her observation that | would

make -- and perhaps I'll put it in the formof a

guestion to those who are in the trenches. Wen

we tal k about finding the optiml patent rule,

how nuch progress would it be toward the solution
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to your problens if we just had the clarity of
whi ch Davi d spoke at the outset?

In other words, if we didn't go al
the way to a uniformrule, but just whatever
standard setting circunstance you wal ked into you
knew exactly where you stood with respect to
di scl osure and the rules of |icensure, woul dn't
that take you a | ong way?

DAVI D TEECE: Yeah. | think that
there are only three rules | can think of. The
first one is that there shouldn't be only one
rule. | think there seens to be a fair anmpbunt of
resonance around that one.

The second rul e shoul d be what ever
rul es an organi zation has, they should be clear.
And the third one is that they should be
structured so that | awers are not part of
t he gane.

Because as was pointed out before, if
you burden this process such that the technical
and mar keting people who are there trying to

create standards and nove nmarkets forward, if
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they have to bring the | awyers al ong you know
what that means.

It means that it's going to slowthe
process. It's going to nake it nore deliberate.
And we have to recognize that trade-off. It's
not all bad that these consortia and so forth are
driven by the nmarketing people and the technica
people. In fact that may be close to optinmal.

The m nute we start adding on the
baggage associated with | awers and rul es,
et cetera, et cetera, people are then going to be
careful. They're going to be deliberate. There
may be sonme benefit in that in the total
equation, but you have to | ook at the big
pi cture.

The big picture is the conpanies
are out there conpeting in markets that nove
extrenely quickly where product life cycles are
not years but are nonths, where the failure to
reach a standard nmeans that there could be
billions of dollars of consumer benefit that

are recogni zed.
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So whatever we do here, we have to
keep in mnd the dynam c context of evolving
mar kets and the inportance of standards for
creating markets.

And | think if sonehow or other as the
agenci es begin to think about this they can think
about the dynamics or the benefits of the
conpetition not yet created, rather than sort
of focusing on the ex post side of things.

PETER GRINDLEY: | want to go back
about two comments. Just a general one is that
we see a variety of disclosure rules, IP policy.
We just don't see differences between
organi zati ons.

You al so see them evol ving over tine,
and they will evolve within a given organi zation
whi ch may change its I P policy dependi ng on what
its nenbers think is inportant.

As Donal d has said, conpani es have
lots of options out there, alternatives for al
but maybe the | argest standard organi zati ons.

There are many conmittees that they can go to if
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they are not happy with the one that they're
deal ing with.

And that puts a |lot of pressure on the
organi zation itself to reviewits trade-off in a
sense between participation, the breadth of its
menbership, and its I P policy, the happi ness of
its menbers with the IP policy. So they are
responsi ve and so we do an evol ution there.

So maybe the great variety that Mrk
poi nted out in the beginning is evolutionary or
maybe it's just lack of direction. |'mnot sure.
| would say it's probably evolutionary.

GAlI L LEVI NE: Don and then Mark.

DONALD DEUTSCH: 1'd like to respond
to Richard Rapp. | believe | characterized
nysel f as someone in the trenches. 1've been

i nvol ved with technical standards for over
25 years.

And the way | understood the question
is sort of a specific one size fits all rule; is
there some nore general statenent about the

openness and clarity of the process that woul d
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assi st.

And I"mnot willing to go quite
that far. But | can say that the criteria we
use in evaluating the forumis that we want to
participate in foruns that are open to all
i nterested parties.

| think the characteristic of a |ot of
pl aces where we are working today and ot hers are,
that is not true. And Oracle is the second
| argest software conpany in the world today.

But when the standard for the sequal
| anguage which is the interface to our core
product was being established in the m d-1980s,
Oracle was at the table. And at the tinme you
woul d characterize us as a garage.

One of the characteristics of the de
jure standards process under which this is done
is that all interested parties, large and snall
regardl ess of technical philosophy are at the
tabl e.

W t hink even though now maybe we're

consi dered the big guy, that that's one reason
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the United States continues to be the dom nant
force in the information technol ogy industry,
because we do include the entreprenurial,
creative part of our industry.

The second thing that we |ook for in
a forumis what 1've terned in ny contribution
transparency. W want to know going in what is
t he objective of the organi zation; what are the
rul es under which the organization operates; who
will be the other participants and when |I'm
participating who they will be.

And sone of you in the audience with
hold of a different part of this el ephant may say
what's he tal king about. And | can tell you that
today | have engineers participating in consortia
standards processes where they know that someone
from anot her conpany is at the table but they
don't know who that engineer is.

So we do have sonme rules that we use
in eval uating organi zations. Unfortunately
sonmetinmes we still nmake the decision to go to the

tabl e despite the fact that those rules aren't
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qui te there.

MARK LEMLEY: | just want to bring us
back to the rule of the agencies. | take it that
the agencies are unlikely to adopt a rul e that
says all standard setting organi zati ons nust have
the followi ng disclosure rules and no ot her.

When we are tal king about by a one
size fits all rule as a governnment nmandated rul e,
that doesn't seemto me to be a particularly
pl ausi bl e sol ution.

What it does seemto ne that the
agencies can do is take account of the fact that
di fferent standard setting organization IP rules
have different disclosure consequences, and sone
are better able to be ganed than others.

So Carl said earlier -- and | want to
endorse it -- in a world in which you are
conpelled to license all your patents royalty
free there is no need for a disclosure rule.
Yeah, you can disclose it to us, but we don't
really care because we're getting it for free

anyway. | know that's an extrene case.
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Most organi zati ons don't have a such a
policy. |If the rule is everybody has to |icense
on non-discimnatory terns, we'll want to know,
right, because you want to know how many patents
you're getting yourself into if you adopt a
particul ar standard.

But it's not as critical that you know
because you know at the end of the day you're
going to have a licensing process and sone set of
rules to figure it out. You're not going to be
hel d up by injunctive relief.

On the other hand, | take it if the
organi zation has a no disclosure rule and it
basi cally says do whatever you want, then the
agency ought not particularly to be concerned
about intervening because as | ong as peopl e know
that that's the rule they' ve commrtted thensel ves
to that.

It's in the situation in which we
require disclosure but we don't require |icensing
t hat di scl osure becomes so inportant that the

gam ng of the system becones particularly
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probl emati ¢ because presumably the only benefit
that the organization gets is effective
di scl osure of the information.

So it seens to ne the agenci es can
concentrate their efforts in the subset of
ci rcunstances in which strategic non-disclosure
is likely to be a problem

And that's going to be driven by what
the rules are. Now, that's not a mandate; you
must use one rule or another. But it is a
context specific response to the diversity that

we' ve tal ked about.

CARL CARGE LL: Just a comment. One of

the points that Mark raised is on the second one
where you have the reasonabl e and
non-di scri m natory.

It's a question that has puzzl ed
people. Wien we were in one of the comittees
and someone brought this up, the response was
well, we don't know what it is but we'll know it
when we see it fromthe group of | awyers that

were there. Hard to do a business plan on that.
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So one of the things I would like
to focus on is a nore precise definition of
reasonabl e and non-di scri m natory because
again if I"'mdoing a plan and | have a standard
that has ten or fifteen reasonabl e and
non-di scrimnatory licensing fees, | could very
wel | be out of business because ny product wll
never be conpetitive because | have 30 percent of
it inmediately disappearing into |icensing fees.

So when everyone says RAND it sounds
nice. But you're |ooking at profit margins.
Every tinme | pay a royalty, every tine | give
aroyalty away | amincurring a cost.

And that giving of nbney away to
soneone el se has -- in other words, |I'm paying
themto inplenent their technol ogy, as Don said,
to make nmy conpetitor successful

There is sonething -- while we
understand that's the cost of doing business, in
t he standards organi zati on especially when the
standard has sort of a lock on the market, you're

driving to a very unusual position where |'m
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payi ng you so you can | ock the market agai nst
me so that | can continue to pay you

And it's one of those very -- 1'm not
quite sure how to deal with it. But | know that
when sonething Iike the web conmes up and you have
t he web devel opers who first of all m strust
| awyers and they see a reasonabl e and
non-di scrim natory, every alarmbell in
their little, tiny brains goes off.

And that's why you have open source
because open source is the ultinmate response
to this dilemm on the part of devel opers and
software which is, no, IPR doesn't count. It's
we have to develop for the good of humanity.
That's a very extrene position and | don't
espouse that, by the way.

GAIL LEVINE: Let ne assure you that
those licensing issues are going to be the topic
of the entire afternoon's discussion. |If you
want to respond to that --

AMY MARASCO. Well, just very quickly

I would say that again you' re bal ancing so nany
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different interests here. You're balancing the
rights of and interests of people who want to
conpete in manufacturing products that neet the
st andards, bal ancing the rights of consuners and
what's going to be good for themis this

t echnol ogy and the standard going to be a good
solution, and the rights of the |IP holders.

And | think that it's inportant to
realize that they do have rights under the patent
| aws and that whenever groups seemto | ook Iike
they are trying to take those away w thout the IP
hol der's consent, you know, there's a need to
| ook at that closely and the fact that they do --
they put in the noney for research and
devel opnent, and they are entitled to get
somet hing for the sharing of their technol ogy.

But that may in turn benefit all of us
because then it will becone standardized in a
product. That's not always the right sol ution.
But when it is the right solution, | don't think
we have to every time we see RAND say, oh, ny

goodness, this is going to be a terrible problem
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Again it's a very case-by-case analysis. Thank
you.

GAIL LEVINE: | think -- let's see if
we can spend the next sort of ten mnutes before
we take our 11:00 break dealing with one | ast
di scl osure issue question. And that is the
question of |egal redress and | egal renedies.

To the extent that a failure to
di scl ose ever poses or does pose an antitrust
guestion, are there effective neans for those
anti conpetitive consequences to be addressed?

Are those neans to be found within the
antitrust laws? Are there non-antitrust renedies
that can do the job? And what does it nmean when
the state is getting involved in those standard
setting organi zati ons? And how does that i npact
the renedi es avail able? |Is there anybody who
wants to junp in on that right away? M ke?

M CHAEL ANTALICS: Sure. Well, back
when | was at the Comm ssion we did the Dell case
which | should say really was based |largely on

some principles arising out of the equitable
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est oppel doctrine where we thought it was a good
starting point for us because here you have
courts sitting in equity saying this is not fair.

So we thought we were on the right
side if we based it on that. But the equitable
est oppel doctrine just requires sone m sl eading
conduct that's relied on, and then there's injury
as a result of that.

It doesn't even have to be intentiona
m sl eading acts, just a msleading act. In our
case, in the Dell case, we certainly had a
m sl eadi ng act because the associ ation required
the conpanies to certify whether or not they had
an intellectual property.

And Dell in fact certified tw ce
that they did not. W also had the fact that
everybody then used the standard. The standard
becane wildly successful back at the 486
generation of conputers, to date nyself a
little bit.

And in fact | think it was peopl e got

| ocked into the standard just because it was a
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standard as opposed to, you know, the val ue of
the patent itself. And then there was injury
t here.

You know, Dell was demandi ng royalty
paynments which, as Carl said, these are
incremental costs that -- you know, margina
costs that are going to get passed on through to
the consuner ultimtely.

Sonebody's going to pay for it.

I f everybody pays an extra dollar for their
conmputer, you know, that's an enornous cost to
the consuner ultimately. So you do have
certainly potential antitrust renedies.

| think in our case we saw a market
effect. And | think in a nonopolization case you
woul d want to go into a market anal ysis and nake
sure that there is sonme market effect.

But as far as individual conpanies are
concerned, even absent the antitrust angle there
is the doctrine of equitable estoppel that's
avail able to conpanies if they are injured as a

result of relying on another conpany's
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m srepresentation in the standard setting
process.

And there are sone cases as well that
woul d extend that out so that the m sl eading
conduct doesn't even have to be an affirmative
m srepresentation. |If you have a know ng sil ence
in order to mslead the standard setting body,
that may al so be sufficient under the equitable
est oppel doctri ne.

Mark, | know -- although I haven't
read all of your paper, | did see you -- you
tal ked about quite a few various remedi es that
are available to people. And naybe you can
el aborate on sone of them

MARK LEMLEY: Well, yeah. | take it
that -- | would and | hope you would all start
with as a first principle the idea that antitrust
ought to be a renedy of last resort, that if this
is in fact a problemthat can be sol ved under
doctrines of contract |aw or under doctrines of
intellectual property |aw, or maybe even under,

you know, comon law torts |ike fraud, then
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there's less need for certainly the agencies to
i ntervene because private litigation can take
care of the problem

I"'ma little | ess sangui ne about the
ef fectiveness of some of those renmedies. There
were at |east questions. |In contract law | think
the problem s pretty clear.

There are renedi es you woul d
ordinarily get for breach of a non-disclosure
contract which are not going to put the
mar ket pl ace back in the position that it really
shoul d have been in had the information been
properly disclosed.

In the intellectual property context
equi tabl e estoppel is a nuch stronger doctrine.
And to the extent that equitable estoppel wll
ef fectively constrain sonebody from strategic
non-di scl osure by preventing them from enforcing
their patent rights in that case, then it seens
to me antitrust agencies ought to say, great,
not hi ng we have to worry about here. Right?

Now, there are sone limts on that.
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Let ne identify two in particular. One is the
extent to which these doctrines can be applied to
non- menbers of the standard -- or by non-nenbers
of the standard setting organization.

So the Court periodically tal ks about
reliance interests. And one of the things |I have
to denonstrate for this estoppel to work is that
| relied on this statenment or m sl eading silence.

And it may be nore difficult for a
non- nenber of the organization to say that they
relied on non-disclosure within the organi zation
when in fact they may have not known about it.

So they may not be able to effectively use the
equi t abl e est oppel defense.

The other issue which is just an
unresol ved issue that intellectual property is
going to have to deal with has to do with
licensing so that if | commt to |icense on
reasonabl e and non-discrimnatory terns and then
| don't, what's the renedy?

One view woul d say, well, you've just

breached ny contract and so | can sue you for
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patent infringenment. You m ght have a breach of

contract action against ne. |If that's right,
then it's not -- you're not going to nmake the
potential |icensees whole.

Alternatively you m ght say what |'ve
done is inpliedly licensed, right, that by
signing on to this commtnent |I've inpliedy
licensed ny IP. And the difference is one of
renmedy. Amgoing to get injunctive relief? Am|
going to get treble damages for w |l ful ness and
attorneys' fees and so forth?

O am|l going to be able to sue
for what | should get under a reasonabl e and
non-di scrimnatory royalty in circunstances where
we can't cone to an agreenent?

So | guess, you know, what | would say
ultimately is | think there are a nunber of other
| egal options, and antitrust ought to be a rule
of last resort although it's not so clear when
you wal k through the doctrines that they're going
to cover all the situations.

ERNEST GELLHORN: Building on the |ast
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two comments, it seens to ne one thing we al so
ought to note is that in the intellectua
property area which is somewhat unique is speed
and duration of any particular technology in
contrast to other industries. And antitrust
noves slowy. So as a consequence it's
necessarily very confi ned.

That seens to nme to go back to our
prior discussion in that there is a special role
here for gui dance by the agencies in terns of,
one, factors that ought to be considered,
openness, transparency that was suggested, and
al so factors that ought to be | ooked at with sone
great care because of risks that they create.

Then the second area | woul d point
to is that the antitrust rules here are sonewhat
different. In contrast to nost areas of
antitrust, we have the Suprene Court
acknow edging that a nerits based deci sion
is essentially immune.

And also inplicitly acknow edgi ng and

being able to determ ne whether it's nmerit based
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is very difficult because there's essentially
al ways going to be an argunent | would say for
the other side or maybe other two or three sides.

So the focus of the Suprenme Court in
Al'lied Tube as Mark nentioned was process. And
yet that has not been an area that's been
expl ored and | think ought to be explored and
could be explored at least in ternms again of how
the process could be set so it's nore difficult
rather than easier to gane.

And then finally there is | think
the msinterpretation of the Suprene Court's
application of the Noerr doctrine to extend a
causation break so that whenever governnent
adopts a standard unl ess one can show i ndependent
harm fromthe action prior to the governnent's
adoption of the standard that there is going to
be either no antitrust liability or damages in
ternms of private relief.

| think that goes way too broadly and
as a consequence is an area that | would urge

t he Commi ssion or the agency -- the Justice

121



10

11

12

13

14

15

16

17

18

19

20

21

22

122

Departnent to attack first by rule as a
possibility or, second, by action.

GAIL LEVINE: Can we give you the |ast
word before we take our 11:00 break? And then
we' |l come back after that break to tal k about
chal l enges to selections of a standard.

DENNIS YA Since the last word is a

guestion, that could be a problem | wanted to
remark about -- we were focusing on the |egal
remedi es.

But one thing that we should al so keep
inmndis since we're trying to | guess deter
this fraudul ent behavior is what in sonme sense
the reputation and busi ness costs are for Dell or
for sonme other conpany that engages in this
behavi or.

They could be sufficiently large as to
be the primary deterrent as opposed to whatever
| egal renedies we cone up wth.

And so the question was really to
throw it to the business people to ask them about

the effect on Dell, for exanple, of this bad
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publicity regarding their | guess all eged
fraudul ent use of the standard setting process.

GAIL LEVINE: Well, that's worth
waiting for. W'Ill indulge. Any answers?

CARL CARG LL: Let's wait. No.

Don and | can talk. | don't think -- Dell was
shocked by it. | think the | argest shock was to
the entire conmunity because soon everyone in
standards was tal ki ng about the FTC versus Dell.
W didn't know what it nmeant, but we all knew

t hat we shoul d be concerned.

So there was a behavi or change brought
about by that. And we now tell all of our
engi neers that, you know, you've got this thing;
you've got to disclose if you know about it, so
don't learn about the IP we hol d because that
makes you danger ous.

There's all sorts of interesting
things there. But as far as Dell being damaged
in standards organi zations, | don't really see
it. Because it was hit so hard, | nmean it was

snmacked upside the head pretty well. That's
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an old marketing phrase that | slip into
occasi onal | y.

Because they are under such restraint,
people trust them [It's when you get by with a
game and no one catches you, that's when you
start to see this kind of penalty applied.
Sonmeone brought up in the -- it was Stan Besen
who said it's ganme theory.

You fool people two or three tinmes and
the next tine you go back to play with themthey
don't like you. And that hurts nore than the
actual renmedy. Renedy, it's over and done with.
They' ve been hit.

Peopl e know and it's very clear that
t hi ngs have happened. [It's when you gane the
system and you hurt people several tinmes in a
row. People start to mstrust you after that.
And that's what you're | ooking for here.

But again that's just anong the
standards people who play. It's like, yeah, you
got me last tinme; I'll remenber that. And the

next time you nay be allied with them and have to
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support themno matter what. So it's not really
deep penalties.

I nmean we play too quickly, too fast.
If you get |egal renmedi es, everyone knows and
that's done with that because you have to be
clean after that. Everybody knows that.

GAIL LEVINE: Al right. Wth that
maybe we can take a break and neet back here at
11: 15. Thanks.

(Recess.)

GAIL LEVINE: This is probably a good
time to get started again. The good news is that
we have our air conditioning back on again. So
it's going to get nuch nore confortable in here
very soon.

The penalty is we warned you before
that we're going to have to ask people to speak a
little bit |louder than they did before, also to
speak directly into their mcrophones. | was the
wor st offender on this one. But you all please
do as | now amdoing. Gab the nike, take it to

you, and really speak right into it.
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The issue we're now going to talk
about for the next 30 mnutes or so wll be the
question of challenges to the selection of a
standard in the standard setting organizati on.

In a paper submitted for this
wor kshop, Professor Cell horn posed the argunent
that incunbents can use a standard setting
organi zation to exclude newconers and to bl ock
the innovation of rivals. |It's an area that
ot hers on our panel have witten on before.

And | wanted to use those thoughts as
a springboard for our discussion today of whether
this kind of conduct can indeed raise antitrust
concerns, the efficiencies afforded when
i ncunbents play key roles in standard setting
organi zations, and what if anything we should be
doi ng about it. Professor Gellhorn, do you want
to start us off?

ERNEST CGELLHORN: A coupl e of
coments. First, | guess in reaction to what
we' ve already tal ked about |'ve | earned a couple

of astoni shing things today.
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The one that we ended the | ast session
on that | really did love was that | can now tell
clients that they ought to engage in antitrust
vi ol ati ons because it's going to inprove their
reputation. And | thought that was just great.
And what's interesting of course is that narket
reality does affect things.

There was a point that | hadn't
t hought about before. But | do think in any case
that M ke Antalics now can go sell hinself to
Dell as being their greatest beneficiary.

The second thing is -- and this goes
back to Mark's paper, and by the time |'m done
"1l have probably disagreed with everybody.

And that is we start out | thought fromthe
presunption that when conpetitors get into the
same roomtogether as Adam Smith said, little
good can conme out of it.

And what we're suggesting here at
least -- 1've been listening to the | egal rules
com ng out as no, no. Presunptively what

standard setting associations do by bringing
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conpetitors together and getting themto focus on
nerits is a good thing.

Well, | agree that theoretically a
standard setting session can be a good thing. It
can inprove the efficiency. But | don't think
presunptively, depending on the process, that it
will or is likely to.

Now, this is an area where in contrast
to usual antitrust cases we don't | ook at
results, basically the Suprene Court said, unless
you' ve got egregi ous conduct, because Courts and
agencies really are not in a position to eval uate
whet her or not it was a good or a bad standard.

Whereas as | awers we're al ways
confortable with evaluating process. And as
basically an admi nistrative |aw | awer |'m
confident that we can give you great gui dance.
Actually there's a little skepticismon that.

But I do think here that the critica
thing to do is to ook at the process, and is the
process one whereby -- and | think the rules

ought to be fairly sinple.
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Those who partici pate who have an
interest in what's being done can either contro
the agenda, a point | noted earlier which is very
powerful, or determ ne or influence the outcone.

And that one of the areas we haven't
tal ked about that ought to be a focus of a
standards guideline is a conflict of interest
policy that is utilized by the standard setting
organi zati on because once you get into signing
that | have no conflict of interest, people start
to worry and think about it.

The other two points | would make is
that there are | think backward antitrust rules
that we have devel oped here, | think by Crcuit
Courts, not the Suprenme Court. And the first is
t he Joor Manufacturing case, Sessions Tank Liners
versus Joor Manufacturing cited in nmy paper in
the Ninth Crcuit.

" m confident and confortabl e speaking
about the case sinply because the author of the
opi nion was a coauthor with me on an article nmany

years ago. And so this dispute between us
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started many years ago.

And that is basically what Judge Canby
for the Ninth Grcuit said was that where the
standard is being applied by governnment we can't
deconstruct what is the cause of the harm

And as a consequence even if the
standard were put together in that case by
rel atively egregi ous conduct or by what otherw se
| ooks to be cover agreement or self-interests
joining with each other, you can't find liability
or certainly no damages because of the fact that
it was governnment conduct which caused the injury
t hrough the adoption of a code or enforcenent or
application of it.

And therefore Noerr Pennington cones

into play. | would urge a different rule.
And that is that Noerr Pennington be read as
applicable to the petitioning process when a
standard setting organi zati on asks for governnent
approval .

But if the liability -- or excuse ne.

If the conduct which is harnful is caused by the
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m suse of the process, then liability ought to be
possi bly attached.

Now, that goes back to ny initial
point, and that is some skepticism about the
desirability of all the standards we have
created. M basic concern is the advantage of
i ncunmbency.

And that's why perhaps in the
intellectual property area where things nove so
swiftly it is less of a concern. But |I'mnot yet
per suaded.

DENNIS YAO |I'd like to follow up a
little bit those comments by Professor Gellhorn
concerni ng agenda setting. It's very clear in
the political econony literature that decision
maki ng processes are easy to nanipul ate.

And we've seen that in -- it's been
shown in experinents. |It's been shown through
vari ous case histories and other such things.

| think in this particular case it
m ght be even worse because there is a desire to

i ncrease -- because speed and qui ckness of
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getting the standard is of the essence, the
deci sion process may in fact get a little nore
truncated than usual .

If that's true, then perhaps the range
for agenda setting increases. And so | think
that's sonething that we should be very concerned
about. Now, there was -- a lot of this depends
upon thi nking about the participants as being in
sel f-interest node.

Now, one could argue that a lot of the
participants are not fully in self-interest node,
and that woul d change the nature of the decision
maki ng process. And | don't know what way to
t hi nk about this.

| f we have engi neers who are
interested in the best technical outcones as
opposed to sonmeone who is worried about the
firm s best business interest, then nmaybe we'l|
get some different kinds of results.

But that's an enpirical question.
There was sone conment as well that if you're

playing in a particular standard setting
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organi zation that -- and someone's trying to pul
a fast one on you, that you can sonehow stop
them And if that's true, that suggests that the
process won't be mani pul ated quite as badly.

But if you stop them you end up with
nothing. So it slows everything down. And I
think that's a problem And if you stop them
maybe the way you stop themis by | eaving and
starting your own organi zation.

And that creates a conpetition of
standards which we should probably talk a little
bit about. | did want to nention one thing about
smal | er standard setting organi zati ons.

Agai n we' ve been tal ki ng about sort
of the larger groups. | can inmagine again a
coalition of firms banding together to try to
push a particular standard. And in that
particul ar coalition denocratic decision naking
processing and the like may be irrel evant.

They may basically foll ow some centra
| eader who has some hierarchical kind of decision

maki ng rel ationship. They can do |lots of trades
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within the group that you wouldn't normally do in
a normal standard setting organization.

And per haps one can think about these
smal | er organi zations as the exit option for
di sgruntled coalitions of people playing in the
bi gger standard setting group. And | would like
I guess that people sort of think about that
possibility as well as thinking about the big
st andar ds.

GAIL LEVINE: Thank you.

AMY MARASCO. First with regard to the
consi deration of having a conflict of interest
policy for standard setting organi zations or
projects, | think it would be difficult to
i magi ne a standard setting process where you
didn't have people who were interested in the
out cone being the ones to help fornulate what is
t he successful solution.

Those are very often the people who
have the necessary expertise and the resources to
go and to work on these standards because they do

have an interest in this.
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And | think that basically certainly
the ANSI process encourages people who have an
interest in the standards to participate in the
st andar ds devel opnent process.

Under our process though we believe
there are a | ot of due process safeguards with
how t he standard is formul ated and finalized.
Basically we require a balance of interests. And
those interests are dependent on the nature of
t he standard.

But certainly it's not just al
conpeti ng manufacturers. There are other
interests at the table. And a consensus has to
be reached. And then there are -- there's a
public review period.

And there's al so an appeal s process.
So there are safeguards built into the process so
that it's very difficult for soneone to gane the
systemw thout it being certainly noticed by
everybody and an alarm can be raised and it can
be brought to the proper attention.

So under the ANSI process we find that
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it's very difficult for the standard setting
process to be ganed without the safeguards that
are built in causing the issue to rise to the
surface.

Now, | know sone people say, well, the
ANSI process nmaybe sonetines isn't as fast as
consortia so we cut down on sone of the due
process requirenments in order to speed up the
process. And that can be true some of the tine.
But again it's not true all of the tine.

| think that really what drives the
length of tinme that it takes a standard to be
devel oped is not only the procedural requirenents
but also just the degree to which the standard is
controversial or whether a consensus can be
arrived on -- arrived at easily.

Very often what builds tinme into the
standard setting process is the fact that the
group can't cone to a consensus on what the
out cone shoul d be.

CARL CARG LL: Several points if | can

bring it up nowif it's safe. Wth respect to
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what Dennis said, the concept of the smal
organi zation as the ultinmate refuge, that's open
sour ce.

What you descri bed was open source:

a single individual or small cadre taking input
froma | arge nunber of disaffected people to
create a viable alternative to standards. That's
an open source mnet hodol ogy.

And that's exactly what -- if you | ook
at all of the open source activities from Sanba
to Linux, they have the guru who takes inputs
froma vast comunity but nakes the deci sion.
It's -- so what you are looking at is a rejection
of the formal process in exchange for speed and
vari ous ot her things.

Agreeing with Any, which happens, the
benefit the consortia have is that consortia have
mar keting. So they announce they are going to
achieve a result and they may take the same
anmount of time, but at |east they have announced
up front there's a result so there's narket

expectation of result.
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Secondly, consortia tend to be like

m nded people. So, yes, by definition there is a

conflict of interest in consortia based activity

because we're there to get something done, to

standardi ze sonething for the industry.

And so a conflict of interest, yes,

we would all have to sign it and say we're al

conflicted. But that's why we were there. So

consortia can act nore quickly because everyone's

there to acconplish the sane thing generally.

It's a self-selecting audi ence. But

rather than | ook at the input of the process,

what 1'd Iike to focus on just for a nonent is

t he out put of the process.

I f the standards focus is to provide

conpetition in the market by letting nultiple

parties create it and use it, you don't nuch care

how nmany people play when it's created as |ong as

there are multiple people who can inplenent it on

t he out si de.

| f one person creates a standard

that's inplenmented by a thousand ot her

people in

138



10

11

12

13

14

15

16

17

18

19

20

21

22

conpetition with one another, you succeeded. |If
a thousand peopl e nake a standard i npl emented by
one person, you fail ed.

One has thorough, conpl ete openness,
and due process. It's just it has failed as a
standard. So rather than | ook at the process,
| ook at the outcone of the process because that's
what's inportant for the industry.

The process may be conpl etely open,
equitable, and ultimately unfair. So what you're
| ooking for is what does a process produce. And
from a business point of viewthat's what |'m
interested in, is what do you get fromthe
process. |Is the process fair so that nultiple
peopl e can play? Do you increase conpetition?

ERNEST GELLHORN: Well, | take an
awful lot. | accept that amendnent. Basically
we're starting fromdifferent assunptions it
seens to ne. Wen you're tal king consorti a,
assune you're talking generally in situations in
whi ch market power nay not be present or is

unlikely to be present.
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| f on the other hand nmarket power is
present, then it seens to ne you have an i nherent
difficult antitrust question because you're
having the conpetitors with market power getting
together to set the standard.

And you put | think or we ought to be
putting on you a heavy burden to denonstrate that
it isin fact nerits based rather than a cartel
of like m nded groups getting together to be in a
position to exclude outsiders.

To the extent to which you adopt
t echni ques such as open source | think you're
absolutely right. You reduce the risks and
potential for abuse. On the other hand, | guess
| take a different position than Any does in
terms of the questions of conflict and bal ance of
interest.

| think the consensus process itself
to the extent to which it gives interested
parties a position to veto results either by
supernmgjority requirenents or, second, by the

actual vote of the participants or, third, by the
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ability to submt a negative and send the process
back to start all over again, are all process
points at which difficult issues can arise.

|"mnot going to say they are
automatically bad. That's not ny point. It is
rather that's when you need to start being very
careful.

And why do | say that? Because |
start out fromthe assunption that the standard
setting operation, whether it's consortia or a
standard setting group, is potentially one that
runs into conflict with antitrust.

PETER GRINDLEY: 1'd like to say
somet hi ng about process as well as the rul es of
IP. I'mglad that we're now tal ki ng about how
t he process that goes on in standard setting
institutions can work with the IP policy and
per haps di sadvant age sonme | P owners at the --
for the benefit of others.

The case |'ve got in mnd is the ETSI
case, and | don't want to go into too nany great

details about this.
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But just to bring out sone basic
poi nts about how -- two points; how the voting --
essentially the voting rights can affect the
intellectual policy -- intellectual property
positions of the menmbers, and how that either
benefits one group to the disbenefit of another
or can inply the effective exclusion of one party
ver sus anot her.

The case in point is essentially about
Qual comm that control |l ed the technol ogy for basic
CDMA nobi | e phone technol ogy and whether it was
able to have a voice in ETSI which was setting
essentially the European standards for third
generati on nobil e.

Now, the voting rights -- and | should
say that this is obviously a very inportant
strategic -- of great strategic inportance to
all the participants whether it's uses or
manuf acturers, because the ETSI is -- | guess it
can be described -- it is actually a consortium
but it has sonme potential power to set standards

t hroughout Europe if they're not de facto
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adopt ed.

So it was very effective with GSM the
original TDMA standard. But there was a question
about to what extent any mandatory power woul d be
used with third generation.

Now, the point about potentia
exclusion in the process is that the voting
procedure at ETSI is based on share of European
market. So it obviously is biased or benefits
t he European incunbents or firnms that are very
i nvol ved in the European nmarket.

Votes are assigned according to market
share. If | can renmenber sone of the details, it
can apply -- subsidiaries can al so be nenbers
dependi ng on their market share and al so have
voting rights.

So a conpany that's operating in
Europe can pretty nmuch -- or conpanies that are
operating in Europe can pretty nuch domi nate
whi ch standard is chosen or the voting in the
i ndi vi dual commttees.

In addition | guess there's another
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aspect to this and it gets -- as we get into it,
it gets -- it seens to bring in so nmany points
about process that it's -- | wish | had had tine

to put together a proper presentation on this.

But it also affects the voting rights
of users versus manufacturers. The users, the
nati onal PTTs had bl ock voting rights or had
preassigned voting rights so that the conbination
of the national PTTs and the essentially European
i ncunbents woul d dom nate al nbst any vote
pr ocedur e.

This is not to say that they didn't
have di sagreenents between thensel ves about which
was the right standard. Qualconmis al nbst the
exact opposite. But it's obviously very
interested in what's going on in the standards
situation in Europe for something as inportant as
third generation.

But it has al nost no sales in Europe.
O the literally hundreds of votes -- and | think
it's maybe 400 votes. Maybe | got that nunber

wong -- but that are totally involved in the
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voting, Qual conm had two.

It has one vote just for being a
nmenber, no narket share, so it has very little
share. The fact was that Qual comm was unable to
effectively influence the standard. So that's
the main story.

An interesting corollary of that is
if it takes part then the intellectual property
rul es of ETSI were such that it was obliged to
i cense on reasonabl e terns.

One interesting point about this
is that the I P, the technol ogy that Qual comm
controls is so basic to COVA that it was
ef fectively inpossible to avoid this by
definition of a standard.

So al though attenpts were actually
made to define a standard that didn't read on the
Qual comm patents, it turned out to be pretty nuch
i mpossi bl e.

So Qualcommis there in a situation or
a situation can arise where a firmcan either

choose to not participate or if it does
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participate it runs the risk that its very
val uable I'P, which may in fact not even be
af fected by which choice of standard, can be
i nvolved in an enforced |icensing situation.

Now, the alternative | guess facing
Qual commis, well, why not just not participate?
Why not go to one of the other standards groups
that nmay be avail abl e?

And we' ve tal ked about the fact that
there are many standard setting organi zations
that are alternative and that if one doesn't
fulfill the needs of a particular conpany then
the market can speak and it can go to another
group.

Vell, if the -- | think the proviso
with that is that if the standards organization
is so large that it effectively covers the bul k
of the industry or it's so established, then
there may not be anywhere el se to go.

So the only choice is to self-exclude.
That was not very attractive in this case, the

standard being so inportant to Qual comrs future
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and to the future of 3G standards worl dw de t hat
sel f-exclusion was not an option.

So it then was forced to assert its
patent rights and eventually conclude |icensing
agreenents with other menbers, essentially with
Ericsson. So in a sense this is a cautionary
tale, but it just pinpoints | think the way that
process can be very inportant and the kind of
probl ens that can |ead to.

MARK LEMLEY: | agree with the process
concerns and so on. So | won't say anything
about that. | do disagree with the -- it seens
to be with respect to the substance that where
you start out depends on whether you think
standardi zation is pro- or anticonpetitive.

Now, | take it that that is an
i ndustry specific and maybe even within industry
speci fic determ nation

Certainly if sonebody cane -- if al
of the people in the fashion industry cane
t oget her and they said, you know, we have too

much variation in fashion and we've really got to
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standardi ze this, the agencies properly should
| ook askance at that because they woul d say
what's the substantive benefit of cooperation
here, of having a single standard, relative to
conpetition. And the answer is it's not much.

By contrast in the industries we have
primarily been tal king about, in the computer and
t he tel ecommuni cations, in the senm conductor
i ndustries, where nost of these organizations
seemto congregate, the value of standardi zation
it seens to ne is a lot greater, right, because
of the value of interoperability as Carl
nmentioned earlier

And indeed in many of these
ci rcunst ances because of network effects you wll
have st andardi zati on whether you choose to do it
or not.

And the only question is whether you
have standardi zation within a group that all ows
di fferent conpanies to conpete to make products
t hat enbody the standard, or whether you have

de facto standardi zation, right?
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And the operating systemmarket is an
excel l ent exanple of that. You don't have to --
you don't have to create a standard setting
organi zation. But you should not assune in al
of these industries that you will get conpetition
as the alternative.

So it seens to ne that rather than a
presunption standard setting organi zati ons are
al ways good, standard setting organizations are
al ways bad, the real question is what's the
econom ¢ val ue of standards itself and what's the
i kelihood that the industry would standardize
with or without it.

And | guess | start fromthe
presunption that in nost of the industries in
whi ch these standards are of concern sone kind of
standardi zation turns out to be inportant.

DONALD DEUTSCH: | want to el aborate
on the discussion of de facto standard. | think
the reality is whatever organization creates a
standard it's the marketpl ace that deterni nes

t he success of the effort.
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It is not uncommon for the marketpl ace
to have spoken prior to the initiation of a
standardi zation effort. A technology -- in ny
field, conputer software, a technology is
enbraced by the industry so that everyone is
bui I di ng the technol ogy.

The technol ogy is defined by one
pl ayer, let's say. Now, the choice is do we want
to include the player. And | think Professor
Gel I horn suggested that that could be
anticonpetitive in some ways. And once again
| disclaimany | egal know edge in this area.

But | can tell you I know of a nunber
of instances where there was a great deal of
ent husi asm about establishing the standardi zation
activity with the major player at the table
because the other players then feel, okay, they
created the initial specification; we would
rather be at the table helping to create the next
specification, the foll owon specification,
rather than waiting for themto rel ease their

product and | have to hurry up and revise m ne
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because there's a de facto standard in the
mar ket pl ace.

So in nmany cases it is very
proconpetitive to get that dom nant player to
the tabl e because what it does is it allows the
industry to chart the future direction of the
technol ogy rather than a single player to chart
that direction and the rest of the industry
trying to always catch up one step behi nd.

M CHAEL ANTALICS: Let nme just nake
one observation. | think -- | agree with that.

I think the danger conmes not so nmuch in the
standardi zati on as agreements perhaps anong
participants as to who they will deal with down
t he road.

That's where you could face the
antitrust problens, if there was an agreenent
only to cross-license each other, for exanple, or
to deal wth each other in sone fashion. That's
where the real danger cones, there as opposed to
t he standardi zation itself.

GAIL LEVINEE MKke, is that a very
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common practice? Do you see that very often
t hose ki nds of agreements to only cross-license
to each other?

M CHAEL ANTALICS: Well, if we did
we woul d have nore cases at the Federal Trade
Comm ssi on probably. No. The danger cones when
you have firms -- would cone where you woul d have
firme with sone market power that could excl ude,
you know, kind of the next generation rival or
sonmebody with some, you know, unique attributes
where they can keep their little club.

That's where you would run into a
problem No. | don't think it's real common, to
answer your question.

DENNI' S YAO  Anot her question: Is it
natural to think of the participants within a
standard setting organi zation to be in various
cliques or groups dependi ng upon their business
rel ati onshi ps outside of the organization?

And if so, how does that affect the
process and the kinds of deals that can be worked

out that can make a particul ar standard energe?
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CARL CARG LL: The question is are
there cliques. O course there are because we
clique by basis of |ocation, industry background,
education. You always have the hallway
conversations.

However, since, oh, say, | think it
was the Allied Tube case, the people who --
such as nyself who nmanaged the standards
infrastructure have nade it very clear that
peopl e who go to these nmeetings do not engage
in anticonpetitive behavior.

And we give our people instructions on
how to avoid those situations. |If people start
to tal k about price, you announce you are
| eaving. You ask for it to be mnuted. You
knock sonething over so everyone notices, and
t hen you | eave.

| mean the rule is you just don't
| eave quietly. You |eave so everybody knows you
have |l eft so you are clear on this. W are very,
very clear. Dell had another effect on it. It

brought it back.
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It's made it into a discipline.

There is a possibility always of the Adam Smith
conpetitors getting together to do evil. It's
very hard to find that because nbst of the people
are gun shy.

Renmenber, one of the great lines is,
well, don't worry about it; you're civilly and
crimnally liable personally. And an engi neer
with a ot of stock options is really carefu
about that.

And so they go to tal k technol ogy.
And when it's other than technology, it's about
famly, friends, other things. It's not about
t heir conpany's business. That's very, very
rarely do you get themtal king about business.

DENNIS YAO | guess in response to
that, | didn't nean that they woul d get together
and tal k about anticonpetitive things.

| was thinking that since you have
various relationships with other firns, you have
strategic alliances with them that in those

strategic alliance discussions possibly outside
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of the standard setting venue there would be
di scussi ons.

CGee, you know, this standard is sort
of better for us because we're trying to devel op
this particular thing jointly. So let's support
this, and al so other people who are connected to
you, why don't you encourage themto support
it to. So | wasn't thinking that that by itself
was anticonpetitive or any sort of problem

But it's a natural -- it's a context
for thinking about the process of the standard
setting, which is there is a standard setting
t hing going on, and then there are these groups
tal k together each other for other reasons for
whi ch the standards matter, sonething like this.

DONALD DEUTSCH: |'m prepared to
respond to Professor Yao's question by saying
it's even worse than you inmagine. But wait a
second.

The fact is if you walk into a
standards neeting in the information technol ogy

i ndustry, you walk into a standards neeting and
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you | ook around the table at the 20, 25, 30
peopl e who are there, chances are you have a
relationship with nost if not all of themin
sonme area

The term | believe which has been used
is co-opetition. W conpete with these peopl e.
We conpete with these people. You know, very
aggressively, but we also have cooperative
arrangenents wi th just about everything.

And | think that's the reality of the
I T industry. So because it's even nore pervasive
t han you m ght have thought, | think I do not
believe that it is the anticonpetitive kind of
force that you m ght inmagi ne, because, yeah, |'ve
got all kinds of relationships with Sun, | have
all kinds of relationships with |BM

We're on different sides of sone
issues. We're on the sane side with sonme issues.
That's just the reality of business today.

PANELI ST: There is also a distinction
bet ween getting together and having conmon

interests to create a product that you both have
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an interest in that's going to increase out put
and an agreenent that's going to in sone fashion
keep others from having access to that standard.

TOR WNSTON: One thing we may want to
turn to here, you nentioned cliques. And | think
that | eads to our next topic that we'd like to
di scuss for the last remaining tine here. And
that is the issue of exclusion.

And | know t hat, Don, you said that
you prefer to deal in organizations where there's
a pretty inclusive environnment. That m ght
contrast with sonme of the consortia that you dea
in, Carl.

And | was wondering if we could just
sort of explore sonme of the issues that exclusion
m ght present to the antitrust authority.
Whoever ?

DONALD DEUTSCH: First of all, |
stated earlier that Oracle vastly prefers and
bel i eves that the best situation is a forumwhere
all stake holders are welconme at the table. That

doesn't nean they have to be at the table. But
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t hey shoul d be wel cone at the table.

Are there situations where the
excl usion of a stake holder m ght be justified?
I would expect -- in general | would say that
woul d be truly unfortunate, because | think --
for a couple of reasons.

One is if the stake hol der is excluded
| think there may be sonme | egal issues. And
again I'mnot able to speak on those, okay, but
it woul d cause nme some concern, and | woul d have
to turn to | egal counsel

But the second is | think there's a
much hi gher probability that the standard is not
going to be successful if a nmajor stake holder is
not there.

But that doesn't mean that there
aren't sone hopefully very rare situations where
maybe soneone shoul d be excluded. And the one
situation that I can think of would be a case
where a participant is -- cones to the table
solely for the purpose of obstructing the

activity.
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| don't think such a decision can
be made lightly. But | can imagine future
situations, and | have observed situations in the
past where the participation of a certain party
was clearly an obstructionist intent.

And in that case you better have
sone nechanism a very high bar, but sone
mechanismto get on with the job. Now, | guess
this is another case where | probably disagree
with Carl, but that's probably because Carl
hasn't really done any technical standards work
for a long tinme.

But that's why you have Robert's
rul es, okay, so he votes -- you know t he
obstructioni st votes one way; everyone votes the
ot her way; you get on with it.

But, you know, whether that's
exclusion or not or what the nechanismis, |
don't know. But that would be the one case that
cane to m nd where such a situation mght be
justified.

GAIL LEVINE: | want to just ask you
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one quick followup on about the idea of the need
to exclude the firmwho has cone to the table
just to sabotage the standard setting

organi zation's activities.

What ki nd of behavior is that kind
of -- what kind of behavior anpbunts to sabotagi ng
or attenpting to sabotage the standard setting
organi zation's work?

DONALD DEUTSCH: That's really hard
to answer, and it's probably very situation
specific. So, you know, |I'mnot even sure that |
coul d make any kind of general statement. |'m
not tal ki ng about the case of soneone who cones
to the table and tries to kill your standard with
t echni cal ki ndness.

And we see this all the tinme. You
know, we found a problem W fixed the problem
We found anot her problem At sonme point you have
process in place that says, okay, enough is
enough; let's go with it.

I"mreally tal ki ng about sonething

that's nuch nore egregious than that. And it has

160



10

11

12

13

14

15

16

17

18

19

20

21

22

161

to do with the actions of the individuals that
are at a table. It may have to do with | egal
actions that are taken. But |I'mtalking about a
pretty high bar. And I'"'mafraid | don't have
much nore specific to say.

GAIL LEVINE: Carl first and then
let's get back to Mark.

CARL CARG LL: Because | do deal
with the adm nistrative things because that's --
unlike Don | don't go to technical conmttees.

The admi nistrative conmttees, you see
a person who will request recapitulation of the
previous neeting. |In other words, in the
previous neeting we had this, but I'd like to
reopen that question.

And the phrase reopen the question
is repeated ten, twelve, fourteen tinmes in each
neeti ng because nany tinmes the process doesn't
allowyou to close it down. It's |like, no, we've
killed that snake; nobve on to the next one.

But you can't because you're trying to

be open. And I'mnewso |I'd like to reopen this
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question and can we discuss it again. And how
about this? Can we vote on that? And you have
this constant series of small, little questions
or, wait, is this really within the scope of this
or gani zati on.

So you get questions like that. And
it's a tremendously effective bl ocking -- unless
the committee will finally say, |ook, we've
killed that. We're getting on with it. Wat's
the next one? No. That's silly. You know why
you are doing it. Just let it go.

And the process protects in many
cases. It gives the chairman or the chairperson
the right to say you're disruptive. That's where
the process is really effective in the
adm ni strative conmmttee.

So the process there -- and | agree
with Any. The process does protect on that end.
That's where the process has its fundanental
val ue of maintaining an order.

So yeah, there are ways to do it.

It's not that difficult. It's what you do with
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any meeting you don't want to have go forward.
You can block it by kindly death.

MARK LEMLEY: Well, | want to nake
sure we bring this back to the issue of antitrust
salience, right? | nean there are |lots of ways
t hat peopl e can do things which are pesky and
annoyi ng and maybe even technol ogically
unfortunate that are not antitrust violations.

And so it seens to ne that we're
really talking -- when Ernie Gellhorn is talking
about process concerns, they are of a sonewhat
different order. They are of ways to use the
standard setting process to capture a narket that
it could not otherw se capture.

So the only set of circunstances in
which it seenms to me we ought to be concerned
particularly as an antitrust matter about
obstruction are where they fit into that
cat egory.

Now, ironically enough where the --
where the concern of abuse or takeover is an

intellectual property hold-up concern, then it
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seens to ne with respect to nost standard setting
groups, those that require some formof |icensing
either on RAND or on royalty free terns, you are
much better off having the person suspected of

hol ding up the process in the organization and

t herefore bound to the licensing terns than you
are to have them outsi de.

And so the real threat to the
standardi zati on process from sonebody who wants
to engage in hold-up are the people you' re not
going to see in the organi zati on because they are
going to stay outside and bring their patents to
bear only after the standard is adopted.

And | don't know that there's nuch a
standard setting organi zati on can do about that
problem And I'mnot sure frankly there's nuch
antitrust can do about that problem That may be
a probl em we have to solve with sonewhat nore
rational rules respecting intellectual property
and its use.

GAIL LEVINE: | know you' ve been

trying to talk and the air conditioning has kept
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bl owi ng your card down.

DAVI D TEECE: Just briefly, | think
when you ask the question about exclusion or
openness you have to -- and | think Mark Lemnl ey
is framng it this way too -- ask from what
per specti ve.

| think there are issues fromthe
poi nt of view of how you manage or organi ze a
standard setting organi zation. In many cases
t hi ngs can proceed nore quickly and quality
standards can get put in place nore quickly if in
fact you do exclude certain parties.

In sone instances it nay be the other
way around. The question though for this group
isis there antitrust -- is there a role for
antitrust here. And | really have to scratch ny
head hard to find a role for antitrust.

| nmean | think that standards
organi zations need to think these issues through
fromthe perspective of how can | get good
qual ity standards in place in the marketpl ace

qui ckly. And that is tricky.
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But, you know, layering antitrust on
top of this, there aren't clear answers | think
froman antitrust point of view. And therefore
if you lay it on you create additional
uncertainties which in fact cone back to bite you
in the sense that it slowit is standard setting
process, adds cost, and del ays conpetition.

Rl CHARD RAPP: | guess |'m puzzl ed.
And the reason that |'m puzzled by what David and
Mark have to say is that | have this kind of
informal nental antitrust danger i ndex.

And contrasting the first part of the
norni ng' s di scussi on about disclosure and so
forth with the second part, | say to nyself that
the norning was all about single firm behavior
and fundanental | y opportuni sm

And there has been a very healthy
debat e anong antitrust econom sts and | awers
about whether opportunismis really an antitrust
i ssue.

And now tal ki ng about exclusion in

its various forns after the break we seemto be
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tal ki ng about multifirm behavior, excluding

i ndividuals from standard setting comrttees,
excluding participants fromthe standard setting
process, collusive underpaynent, all of which are
variations on this thene.

And |'msaying to nyself that's where
antitrust belongs. That's where thinking about
it internms of enforcenent policy we want to have
scrutiny, not interference, but scrutiny rather
than in the earlier set of circunstances we
di scussed by and large single firmissues. So
I think I'"min disagreenent.

GAIL LEVINE: Carl? ©Ch, excuse ne.
Do you have sonething that responds directly to
that? GCkay. Co ahead.

DAVI D TEECE: (Qbvi ously whenever
there are multiple parties you have to al ways be
vigilant. And | suppose the scrutiny issue |
woul d agree with in sone | oose sense.

But shoul d you have regul ati on and
specific rules? | think that's what the issue

is. And it's hard for me to think of a specific
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rule that is unequivocally going to advance
conpetition rather than slowit down. If you
can think of one, let's discuss it.

GAIL LEVINE: | wanted to return for a
nonent to a point that, Don, you raised early on
in this conversation about the need to have al
the relevant stake holders at the table when a
conversation about standard setting begins.

What's the universe of rel evant stake
hol ders? Who are the stake hol ders when a given
standard is going to be di scussed?

DONALD DEUTSCH: First of all, let ne
qualify what | said. And that is, the stake
hol ders shoul d have the opportunity to be at the
table. They may choose not to cone to the table.
That shoul d be their choice.

Second of all, | think in a |lot of
cases that is a self-determ ned thing, that
soneone decides | have an interest in this.
Frankly a statement was made this norning about
how t he standards fora were user dom nated. And

that's inconsistent with ny experience in the
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t echnol ogy standards area.

But it may be true on other parts of
this elephant. So if you define the entire array
of stake hol ders from producers of the technol ogy
to users of the technology -- and there's
different classes of users in the case of
i nformati on technol ogy.

W may define a standard in our core
product area that is an interface that's used by
peopl e who produce products that run on top of
our products.

And they have end users, okay,
custoners. Frankly in the United States the user
participation in the voluntary standards activity
is less robust than one of the speakers thought
it was. And | think the reason is their stake is
smal l er and there's a cost of participation.
There's a cost of going to the neetings.

There is a cost of reading the
docunents and preparing to say sonething
intelligent about what's going on. And so, you

know, ny answer goes back to it's a self-defined
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| evel of interest.

And all I look for is a forumthat
al l ows everyone who determ nes they have sone
interest to cone to the table. And that woul d be
rules that allow that. That would al so be a
publicly visible activity so that they know
there's a table to cone to.

TOR WNSTON: So one thing that
t hought m ght be good to discuss a little farther
is the issue of that we're not dealing with
standard setting in a vacuum here. Firnms have
| ots of opportunities to seek standards in other
fora rather than just standard setting
organi zati ons.

| was wondering if we could sort of
revisit sone of these issues in ternms of the
di scl osure issues or the procedural issues and
tal k about how those issues affect a firms
willingness to participate and to cone to the
table and agree in a standard setting
organi zation, rather than sort of taking that

activity el sewhere, and al so then how ni ght
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scrutiny or guidance fromauthorities affect how
t hose deci sions are nade.

MARK LEMLEY: [I'mnot sure if this is
particularly responsive, but 1'll give you one
speci fic exanpl e.

There are standard setting
organi zati on out there which not only
don't determ ne what a reasonabl e and
non-di scrimnatory |license mght be as a group
matter, but aggressively di scourage people from
havi ng any di scussi on what soever about what a
i cense price mght be.

And as far as | can tell the reason
they do this is because they are concerned that
if they sit down in a roomand di scuss pri ce,
right, here the license price, they will be
subject to antitrust scrutiny.

Now, it seemto nme there are sone
pretty good reasons to want to encourage people
to have sone idea of what price they are going to
pay before they adopt a standard.

And so the -- one inplication of at
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| east an antitrust fear, whether or not it is a
justified fear, is that it di scourages people
fromactually gathering the infornmation they need
to have to deci de whether or not a particul ar
standard is cost effective.

AWY MARASCO | would just say that in
response to that you have on behal f of some of
t he standards devel opi ng organi zati ons out there
both |l egal fears and then practical inplications.

| think the legal fears that you get
fromsone of themare what you described, the
concern that there may be an antitrust problem or
a contributory patent infringenment problem

There is a case pending right nowin
the District of Connecticut where a standard
setting body tried to step in nore and ascertain
what were essential patents; could they be worked
around; what would the ternms and conditions be,
and is now a defendant in a lawsuit up there.

So that does not encourage
st andards devel opers to want to undertake that

responsibility.
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| would also say as a practical matter
t he people that are attendi ng nost of these
standard setting activities are technica
experts, and they are the right people to be
there to help determne what is the right
techni cal solution to the standards issue.

However, | would say that nost of them
do not have | egal or business backgrounds. So
for themto be in a position where they would be
debating ternms and conditions nay not be just as
a practical matter truly feasible.

| think that -- | don't know that
there are really any standard setting bodi es that
woul d say there is a problemwi th a patent hol der
disclosing if they want to what their proposed
terns and conditions may be.

It's just that | believe that sone
st andards devel opers do not want to be a forum
for any negotiation or further discussion of
those terns and conditions.

DENNI S YAO | wanted to renmark about

patents versus trade secrets in this regard. So
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if you've got a patent it's easy to tal k about
perhaps in a foreign setting -- in a standard
setting forum

I f you have a trade secret it may be
a lot harder to talk about. You don't have the
natural protection. And so you may not be
willing to talk about it. Now, consider a
situation in which you're forced to disclose
patents and |icense them according to the rules.

Wul d that cause one as a firmto
possi bly change the m x of things that you woul d
choose to patent versus keep secret? And would
that create a problen? This is sort of a genera
guestion to the practitioners.

| wouldn't -- if you're thinking about
patents that occurred before the standard was
real ly being thought about, of course it wouldn't
have any effect. This would really affect
ongoing efforts at the firms during the tine in
whi ch the standard was bei ng consi dered.
Comment s?

GAIL LEVINE: Carl, did you want to
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respond to that? | know you've been --

CARL CARG LL: ©One of the -- you bring
up one of the core questions we have which is
when do you want to disclose; how nmuch do you
trust what -- | nmean. You're |looking for a |evel
of trust and a | evel of need.

If you have -- it cones down to if you
have a trade secret that's not patented and not
protected. |If within the standards organization
there is a nove to standardize -- let's put it in
a real case, the I ETF, Internet Engi neering Task
For ce.

| have an engi neer who goes, has a
great idea. There is a four-nmonth w ndow in
which his idea or her idea is valuable. Now the
qguestion becones do you take it back, patent it,
go through the patent process? O do you just
say blurt it out and hope that good things
happen?

It's a dynamic tension. There is --
it's very hard to do a very clear rule. You say

trade secrets are nore -- no. Trade secrets are
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blurted out all the tine.

If you go to the IETF the first thing
you get is a statenent: Know well that anything
you say here is open; anything you say within the
this context is open. So if you blurt sonething
out, it's out. If it's a trade secret, you nay
have lost it. So that's one of the questions.

There's no easy solution to it because
again it's intellectual property that has an
ascribed value. If it's areally neat thing that
only works in a network and you patent it and
keep it to yourself, you have a really neat
stupid thing because it's got no utility
what soever

So in many cases standards gain
utility from being exposed or technol ogy gains
utility from being exposed. And again that goes
back to what -- the purpose of this is to grow
the market, ultimately grow the market, grow
mar ket si ze.

It's not to sit on the biggest pile of

I PR, but to sit on the biggest narket as a player



10

11

12

13

14

15

16

17

18

19

20

21

22

177

in the biggest market. And that's what you're
| ooking for with all standards. It's we all work
together so we can go to the market.

It's not a bigger piece of a snal
pie. It's a sanme size piece of a huge pie which
is pretty cool. So that's a |lot of what we're
| ooking at. There was an earlier question |'d
like to address very quickly on the idea of |arge
firms getting together, all the stake hol ders
getting together nonopoli zi ng.

One of the nost successful attenpts at
t hat was open systens interconnect. It was not
an attenpt at it. Open systens interconnect was
an attenpt by |1'd say the ten | argest conputer
vendors to put together a style of conputing that
was for interconnecting conmputers to transfer
dat a.

| was at DEC at the tinme DEC, |BM
Hewl ett - Packard and a whol e bunch of us spent --
| have estimated it at $4 billion. Mke Spring
at Pittsburgh has estinmated half a billion. So

we have sone variances in how nuch we spent on
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just the standards.

The reason you don't hear about CSI
anynore i s because, well, JTC won and | SO was
doing OSI. A little group called the Internet
Engi neeri ng Task Force was doi ng sonet hi ng
di fferent.

And all the little vendors who
couldn't afford to conpete in the big standards
organi zati ons because we couldn't go to all the
pl aces put out TCP/IP

That's why we have the internet, not
the OSl-net, because the users said one is big
and conmplicated. It's 300 standards, twelve
bazillion lines of code. The market said, wow,
internet works sinple, just in tinme standards,
cool .

It's just because you have all the

pl ayers, just because you have all the players at

the table doesn't nmean you are going to succeed.

Sonetinmes it's a really stupid idea standard.

But it shows that just because the big

ones are there it doesn't nean you have success.
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You have significant failures at tinmes. And that
was an expensive, ugly one.

GAIL LEVINE: Don?

DONALD DEUTSCH: Yeah. Gail, 1'd like
to go back to the question that | understood that
you asked, and that is you wanted to go back and
tal k about discl osure and procedures.

And not wanting to be redundant, |
want to go back to the statenment | nade of the
tensi on between the potential cost for those that
are required to disclose versus the potenti al
risk for those who have to cone to the table.

And | tried to characterize this as
somet hi ng whi ch woul d cause i ndividual standards
fora to establish a level that is best for them
to attract their community. 1'd like to sort of
take that a next step and point out that there is
a market so to speak of standards devel oprment
organi zati ons.

I f any of us think that WBC and open
group and I ETF and ANSI, 1SO, IEC, ITU, and you

nane it, QCasis and | could go on and on and on
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are not conpeting ECMA, okay, are not conpeting
for standardization activity, we're extrenely
nai ve. These are organi zations that want to
retain their position and grow and be sust ai ned
over tine.

And as such | believe that actually
this whole area that we've been tal ki ng about al
norning is an area whereby these organizations
have an opportunity to beconme nore attractive to
their constituencies, because they are all trying
to get us to cone to the table with our next
great idea.

And if they sonmehow come up with the
right mx of cost to the discloser and risk to
the people at the table, we're going to go there
i nstead of somewhere el se.

GAIL LEVINE: WMark, you had your nane
tent up for a while. And | don't knowif the air
blew it down or the nonent passed.

MARK LEMLEY: No.

GAIL LEVINE: You're all right then?

MARK LEMLEY: Yes.
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GAIL LEVINE: Al right. Then, Don, |
think I'Il have given you the last word for our
nmorning. | want to thank this truly inpressive
array of panelists for a very enlightening and
very informative norning for me and for Tor and
for Bob at the PTO W really appreciate your
efforts. So thank you.

(Appl ause.)

GAIL LEVINE: A few final housekeeping
notes. On security, to |leave this building and
get out to where you can get sone |unch we have
escorts in the back of the roomwho can wal k you
that way. Please don't |eave w thout an escort.
We do need you to go with them

When you | eave, take your name tags
off and | eave themat the front door. It wll
hel p expedite you as you are trying to get back
in. And please cone back at 2:00.

Don't be surprised if at 2:00 you find
this room occupi ed by 300 school children. They
will leave in tinme for us to begin our 2:00

session. There is going to be a photo op for the
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school children fromout of town with the

Attorney General. But you may need to bring a

little bit of patience back with you after
Thanks very nuch

(Lunch recess.)

| unch.
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AFTERNOON SESSI ON
(2:00 p.m)

CAROLYN GALBREATH:  Good afternoon.
think we'll begin if people can take their seats.
Good afternoon. My name is Carolyn Gal breath.
I"man attorney with the Antitrust Division in
its San Francisco office.

I"d like to wel cone you back to
t he afternoon session of the joint DQJ and FTC
hearings on intellectual property and antitrust.
This afternoon our session on standard setting
practices will explore questions about |icensing
t er ns.

And we will focus our discussion on
those particular ternms and how they may or may
not have anticonpetitive consequences. |'d like
to introduce ny co-noderators here this
af t er noon.

Tor Wnston is an econom st with the
Antitrust Division. And Gail Levine is deputy
assi stant general counsel for policy studies at

the Federal Trade Commi ssion. |'malso joined
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t oday by noderator Robert Bahr fromthe U S.

Pat ent and Trademark O fi ce.

l'd like to take a few nonents and

i ntroduce our panel nenbers to you. W have a

di sti ngui shed group that have cone to join us

today and to explore these issues. And I'l]

i ntroduce themin al phabetical order and then we

will begin the afternoon session.

Stanl ey Besen is vice president
of Charles River Associates. Dr. Besen
is a consultant and an expert on

t el econmmuni cati ons. He i s aut hor of Econom

of Tel ecomuni cations Standards, along with Garth

Sl oaner, and is an author of a considerable
nunmber of articles in this area.

Daniel Gfford is the Robins,

Kaplan, MIller & Ciresi Professor of Law at the
University of M nnesota where for over 25 years
he has taught antitrust |law, unfair conpetition,

and adm nistrative law. Thank you for being here

this afternoon.

Ri chard Hol |l eman is a consul t ant

CS

in
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i ndustry standards and intellectual property. He
is a fornmer director of standards for IBM and
he's been devel opi ng standards i n technol ogy for
25 years. He's also currently the treasurer of
t he | EEE St andards Associ ati on.

Allen Lo is director of intellectual
property for Juni per Networks where he's
responsi bl e for managi ng patent, trademark
copyright, and trade secret matters.

Prior to joining Juni per Networks
M. Lo served as a patent exam ner at the
U S. PTO And he's taught at the Berkeley Center
for Law and Technol ogy in California.

Mark Patterson is an associate
prof essor of |aw at Fordhamin New York where he
t eaches conpetition and information -- hosts
conmpetition and i nformation sem nars and teaches
antitrust law. He is a registered patent
attorney and an el ectrical engineer.

Scott Peterson is corporate counsel
for intellectual property at Hew ett-Packard

Conpany. M. Peterson has practiced as an
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intellectual property attorney for nearly 20
years and focused on conputer rel ated
t echnol ogi es.

Lauren Johnson Stiroh is a
vice president at the National Econom cs Research
Association. Dr. Stiroh has conducted research
on standard setting and has published articles on
standard setting and market power with Richard
Rapp. Wel cone.

Dani el Swanson is a partner at G bson,
Dunn & Crutcher where he is co-chair of the
firms antitrust practice group. He is vice
chair of the international antitrust commttee of
t he American Bar Associ ation.

Dan Weitzner hol ds research and
t eachi ng appointnments at MT and is the director
of the Wirld Wde Wb Consortium s technol ogy and
society activities. As such he is responsible
for devel opnent of technol ogy standards that
enabl e the web.

Andrew Updegrove is a founding partner

of Lucash, Gesner & Updegrove. He has been
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responsi ble for setting up nore than 25 worl dw de
standard setting consortia. So welconme to all of
our panelists this afternoon, and thank you for
joining us for what we hope will be an
informati ve and spirited afternoon of discussion.

Qur focus will continue to be on those
i ssues that may raise antitrust concerns in the
area of licensing standards. Do econom c
efficiencies result fromconstraints placed upon
consi deration of license terns or rates as a part
of the standard setting process?

Do practices used for |icensing
intellectual property that has been adopted as a
standard create or pronote the exercise of market
power in ways that we m ght view as being
anticonpetitive?

And do standard licensing activities
involving intellectual property raise section 1
concerns in certain contexts? And if so, what
are those concerns?

As we begin today | think it's -- for

t hose people who were not here this norning, it
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m ght be good to recap. Professor Lemn ey pointed
out the lack of standardization in what standards
organi zations call thensel ves and how they are

or gani zed.

And before we delve into the diversity
of practices surrounding licensing of standards,
it's probably good to seek sonme definitiona
clarity about the differences between standard
setting organi zati ons, standard devel opi ng
organi zation, and consortia, and how they may
each approach licensing matters in different
ways.

Are there a range of requirenents that
are used by all of then? O are there certain
requirenments that just some of these
organi zati ons seek to use? To assist us we've
asked Richard Holleman to give us an overvi ew of
standard setting organi zati ons.

And I"'mgoing to turn after that to
Andy Updegrove to tal k about consortia, how they
are organi zed, and particularly focus on their

licensing terns and the way they seek to |icense
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intell ectual property involving standards.

Ri chard?

Rl CHARD HOLLEMAN:  Thank you, Carol yn.

| appreciate your inviting ne to be part of this
panel. Perhaps |I should say that first of al
I"'mnot a lawer. |'mnot an economst. |'m
just a standards guy who has been involved in
standards and patent related matters for many
years through many organi zati ons.

And | see a lot of famliar faces
here in the audience. And | appreciate the
opportunity for sharing sone of ny views and
comments on the subject.

|"ve been particularly active in | EEE
and the Standards Association and the | EEE SA as
we refer to it did file comments on the matter
this morning. So those will be part of the
record as well. 1'mnot here as the officia
| EEE representative, but | was involved in
fram ng those coments.

In relation to the question of the

licensing arrangenents, if you will, in the
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vari ous standards organi zations, | hate to keep
usi ng the words that came up over and over again
this norning which is, if you will, differences,
variety, flexibility.

| think perhaps sonme may view that in
some ways as an attenpt to defl ect perhaps rea
i ssues and real matters. But | would tell you
that that's really not the case. There is a huge
variety.

And while we can group perhaps sone of
the licensing arrangenent under broad areas of
RAND, reasonabl e and non-discrimnatory terns and
conditions, royalty free, or even perhaps a
pat ent hol der who indicates that they have no
intention of asserting a particular right that
t hey m ght have, that's even yet a third
cat egory.

Once again there are considerable
differences within those options. This norning
t here was di scussi on about royalty free. Even
royalty free has sonme variations to it. 1In sone

people's minds royalty free |icense neans you
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don't have to get a |icense.

But yet there are certainly occasions
where a royalty free license may be free of
royalty, but a license is still needed because of
other ternms and conditions associated with that
intellectual property. And | think that's
over| ooked sonetines and we gl oss over the term
royalty free.

So there is nore value in these
| icenses that derives fromdisclosure of patents.
There is nore value than just the anmobunt of noney
that may or may not be associated with a royalty.
So | think that's an inmportant point.

To go beyond that | would say that
anot her distinction that | think is inportant to
understand is -- and this came up this norning to
a certain extent.

In this variety ranging from if
you will, the formal standards devel opi ng
organi zations and here in the U S., let's say,
operating under the ANSI unbrella, meaning the

procedures for accredited standards bodi es,
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whet her it be TIA or |EEE.

And the list goes on and on. Fromthe
range on the organi zations that, if you will, use
the ANSI procedures for patents and di scl osure of
patents all the way to what consortia or specia
interest groups may do in ternms of their
contractual arrangenents with nenbers, open
a wde variety of licensing differences.

And here again at the risk of
repeating the inmportance of understandi ng
diversity and differences, it does really play an
i mportant role because of the way it inpacts the
market. And let me now just turn for a mnute to
how this is all integrated into the overal
busi ness process.

Standard setting for the nobst part is
just one piece of the bigger business process
that goes on in industry and which ranges all the
way from let's say, a product determ nation
requi rements determnation, to the design, to
mar keting, to inplenmentation, to delivery, and

hopefully to a | ot of sales.
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Standards can play a role in that.

And certainly licensing and |icensing
negotiations are a piece of that total business
process.

| guess what we hear and | certainly
feel is a concern are the comments that have
appeared as a result of the hearings that suggest
that the standard setting piece of this becone
nore enbroiled -- and | use that word
purposely -- enbroiled in aspects that are beyond
standard setting that are really in the |icensing
and |icensing negotiation aspect of the business
process.

And finally because |'msure we wll
have nore tine to conmment on these, just to sort
of set the stage, it is inportant to keep in m nd
t hat when a patent hol der discloses the fact that
there is, let's say, an essential patent that it
appears may be required when the standard is
publ i shed, based on the state of the standard
when the disclosure is nade, for the nost part at

this point the standards conmttees do not want
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to have terns and conditions of |icensing put
before themin the comittee.

And | can speak for |EEE standards
activities. That is certainly the case. And
ANSI procedures do not call for that to be done.

But again we should keep in mnd that
what happens once that disclosure is nade, those
who have an interest in the activity certainly
can contact the patent hol der outside of the
conmttee to determ ne what ternms and conditions
m ght be available. The patent hol der can make
t hese public.

And if you go to the websites that are
avai l able, 1EEE, I TU, and soon there will be an
ANSI website | believe, typically there's a
contact name there, a nanme and a nunber. So
i ndi vidual s have the ability to call that patent
hol der, the conpany, the patent holder, and to
i nquire.

If it turns out -- and this usually
happens rat her quickly when it happens -- that

it's determined there is not a willingness to be
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forthcom ng here, that the patent hol der doesn't
appear to be willing to enter into negotiations
and it's felt that this is being unfairly

wi thhel d, that works its way back in to the
standards conmttee pretty quickly.

And of course the conmttee has the
option of perhaps seeking other approaches. They
have the option of sort of outside the neeting
entering into sone conversations to see what's
goi ng on.

But the whole point is the technical
people in the standards committee are the
engi neers and the technicians concerned and
i nvol ved and qualified to devel op the standard.

And for the nost part these days they
do not involve thenselves in activities in the
busi ness process outside of that except for the
st andards developnent. So | think | will
conclude with that. | feel rather strongly that
the issues that are before us today are issues
that are not new to the standards comunity.

They are certainly getting an airing
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here, and awareness is being generated that
probably there hasn't been before -- it's
certainly not since nmaybe the late '70s on sone
other things -- which is good. But they are not
new i ssues to the standards devel opers.

And | think that the processes and
the procedures that are used along with the
gui del i nes that exist, be they ANSI, be they | EEE
and ot her standards devel oper guidelines that
exist, provide a very efficient and effective
foundation for the standards devel opnent process
as it exists today.

So | hope that gives you an idea of
basically a little bit about how the process,
let's say, would normally work for many standards
devel opi ng organi zations. Thank you.

CAROLYN GALBREATH: Thank you very
much. Just a matter of housekeeping for the
panelists; we're hoping to engage in a dial ogue
this afternoon and have foll ow up questions to
the extent that they occur to people.

I f you want to be recognized, just
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pl ease turn your nane tent on its side, and we
wi Il recognize you and get those foll ow up

questions on the table. Professor G fford?

DANI EL G FFORD: | was just wondering
if you could clarify fromyour experience. In
your remarks at least as | -- your witten

remarks as | renmenber them part of the scenario
that is common is for the -- you say the patent
owner to identify hinself.

And then the potential |icensee m ght
approach the patent owner and negotiate the terns
of a possible Iicense. Now, how does that work
out in ternms of, say, a practice of reasonable
and non-di scrimnatory license terns when the
first potential licensee -- | know you say that
non-di scrim natory doesn't nean identical.

But how does that in fact, you know,
roughly play out? The first potential |icensee
approaches the patent owner and gets an idea of
their license terms. Can the second potenti al
licensee anticipate that the license ternms wll

be pretty nuch the sanme if we're in one of those
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RAND cont exts?

CAROLYN GALBREATH: Before we go on
could I ask that we speak into the mcrophone? |
think we're having trouble hearing in the back.
So you may want to just recap the question
qui ckly, Richard, before you answer

RI CHARD HOLLEMAN:. The question t hat
was asked is when the first potential |icensee
approaches the patent holder and, let's say,
is able to come up with reasonable ternms and
conditions and then a second or third subsequent
i censee cones al ong.

WIIl they get the sane reasonabl e?
| hope you're not attenpting to ask me to define
reasonabl e and non-di scrimnatory.

CAROLYN GALBREATH: | think we'll get
there later this afternoon.

RI CHARD HOLLEMAN: Ri ght, but not now.
Enbedded in the question | think is an inportant
point. And that is that the system works on the
basis that the |licensor and the |icensee as the

two interested parties negotiate a |icense.
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That |icense is not necessarily going

to be the sanme fromparty to party to party.

objective is that those licenses will stil

wi thin the context of being reasonabl e,

reasonabl e terns and conditions.

But you'll often hear the term

| be

reasonabl e sort of narrowy described to ne as

the sanme royalty rate.

case because of al

t he exchange between the licensee and the

| i censor.

Maybe it will be the same, okay?

Maybe it won't.

Sonetines a patent hol der will

say

The

And that may not be the

the ot her val ues involved in

here's a flat rate. And that's another variation

on these licensing agreenents for this patent,

for this standard of flat rate.

But I think it's inportant to

understand there are other itens in the licensing

agreenent of value: exchange of other rights

bet ween each other, field of use whether narrow

or

br oad,

the termlimts of the |license.

And it's inportant to keep that

in
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mnd. And we tend to narrow down RAND in terns

of, well, that nmeans royalty rates.

alot nore to it than that.

CARCLYN GALBREATH:

much. And |

And there is

Thank you.

Thank you very

think we are going to spend somne

time really going through those distinctions in

greater deta

| so we can revisit those |ater on

this afternoon.

woul d like to turn though to Andy

Updegrove and have himgive us a few comments on

how consortia may differ in the way that they

approach licensing ternmns.

ANDREW UPDEGROVE:

Let ne give you ny

franme of reference first because it mght be

instructive in where |I'mcomng from

' ve

wor ked with sonething |ike 45 consortia and

hel ped form nost of them And | al nbst never got

a question about intellectual property rights

until five or six years ago.

As nost of you probably know there was

a consent decree entered into by Del

with the FTC

And at that point all

Conput er

of a sudden
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everyone becane energized to the fact that there
was sonet hi ng goi ng on here even they m ght not
have necessarily understood it.

Not too surprising because it was a
very difficult to understand consent decree.

But they knew that they had to start paying
attention. So since that day five or six years
ago the nunmber of questions that |'ve been
recei ving has gone up and up and up.

And in the |ast couple of years |'ve
hel ped put together IPR policies for quite a
nunber of consortia. Now, the thing that is
probably nost inmportant for ne to observe is that
there is an enornmous anmount of confusion out
t here.

You woul d think maybe after this |ong
and particularly given the fact that the ANSI
policies have been out there for sonmething |ike
20 years that there would be a reasonabl e anount
of agreenment on what an intellectual property
policy should be for a standard setting body.

In fact that is only true down to a
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superficial level. Al nost all consortia would
agree that don't bother contributing sonething
unless you're willing to license any intellectua
property rights.

Al most all of themwould agree that if
you want to be part of the process that you have
to disclose at sone point whether or not you have
I PR, intellectual property rights, that m ght be
infringed by an inplenentation of the standard.
But when you get beyond that the degree of
agreenent falls off remarkably.

This is probably for a few principal
reasons. One is that nost of the people who are
charged by their conpanies with starting a
consortia are not |lawers. There is also very

l[ittle continuity in the people who form

consorti a.

Typically they will come out of
the business unit. It mght be sonmeone from
marketing. It mght be someone fromthe

t echni cal si de.

And their acquaintance with
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intellectual property policies may be slimto
nil. So what they bring into the room when they
begin to discuss sonething |ike an intell ectual
property policy, if they discuss it at all, is
what ever frame of reference they have outside of
t hat setting.

That frame of reference nost
principally is working within a proprietary
conmpany trying to maxim ze the val ue of your
intellectual property rights and maxinm ze your
revenue by exploiting them

This | would submt is entirely the

opposite of what standard setting is about.

Standard setting is about gaining by giving away.

What you are trying to give away i s ownership of
the standards that are produced by your
consortium

The gain which you wish to achi eve
is that nost obviously you can nmake prudent
strategic decisions. You know that you are
betting or you hope you are betting your

corporate future on VHS and not Betanax.
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If there are two standards out there
or ten standards, how do you know which one to
pick? Well, if the market | eaders get together
in a roomand set a standard, that standard nore
likely than not will succeed and you can nmake a
safe strategi c decision.

If you take that intellectual property
and hold it to your breast and charge people for
it and make it |l ook |ike you are exercising
control, those people that you want to have
inmplement it will be rightly suspicious and they
won't want to inplenment your standard.

So a very difficult thing for people
to grasp when they wal k through the | ooking gl ass
fromselling proprietary products to setting
non-proprietary standards is that everybody has
changed. You have to change the way your mnd is
t hi nki ng.

No one gives you an orientati on when
you wal k into that roomto have that discussion
And in fact nost people in the roomdon't get it.

So the first problemyou have is that people are
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setting out on a process which is different than
anything they do in the rest of their lives.

The second problemis that the
standard setting organi zati ons and consortia in
particular |1 ook very rmuch |i ke comercial joint
ventures. And I'msure you are all famliar
with them

It mght be five or six conpani es who
get together to bid on a governnent contract, or
t hey might get together to cone up with a conmon
solution that they can then sell products.

In that kind of a setting there are
all types of behavior that nmake very good sense
in that setting that are very destructive in a
standard setting context. The best one | can
think of is mandatory cross-1licensing.

It is very typical in a joint venture
to say that everyone in the joint venture wll
cross-license each other and if they go to a
custoner that they will demand a cross-1license
fromtheir customer as well. And why not?

Everyone's notivated to create whatever the
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joint venture was created to build.

Al'l the custoners are notivated to buy
it. So everyone has a joint economc interest to
protect the intellectual property rights in that
deliverable so that they can sell it. You don't
want people suing for infringenment.

Contrast this with a consortium You
typically have conpanies |ike HP, I1BM O acle,
bi g conpani es, small conpani es getting together
and saying we want a nmarket to evol ve nore
qui ckly. And there are always many exanpl es:
Wreless, smart cards, blue tooth type standards.

Peopl e can't buy your products until
there is enough confidence in the marketpl ace
that that suite of products is going to be
successful and becone wi dely inplenented. It
doesn't do you nuch good to be the only person
who owns a phone because it will never ring.

So if you get together and cone up
with a standard you can advance the marketpl ace
and you can nove into it nore swiftly. That's

very different.
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In that kind of a setting what you

want to do is you want to make it as easy and

possi bl e, as easy as possible for the people with

the | owest economc notives to still adopt your
standard so that standard will become pervasive
in the market pl ace.

If you walk into that with the sane
mnd-set as in a joint venture, you won't be
doing the things that are necessary to succeed.
Anot her exanple, if you were to | ook at WBC ri ght
now, Wrld Wde Wb Consortium many of you are
aware that they are debating whether or not
royalties should be levied in the case of
anything having to do with the internet.

In the case of the internet you're
t al ki ng about a gl obal enabling technol ogy used
by billions of people. Everyone will benefit
fromthe maxi muminvol venent of anyone with
technical skills.

To levy a royalty in that kind of
mlieu would be insane. In contrast if you are

in a rmuch nore narrow comrercial setting you
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m ght need very badly certain conpanies to cone
into it whose corporate policy was we will not
join a consortiumif it's royalty free.

Many tinmes |1'Il deal in a situation
where people are com ng out of a WBC neeting and
because that's the only standard setting event
t hey have been in they assune everything has to
be royalty free.

Good answer there, bad answer here.
So not to belabor it or to hold things up, but
the problemthat we see out there right nowis
that there's great awareness of the issue that
an intellectual property policy is needed.

But there's tremendous confusion
about what that policy should be and trenendous
i gnorance about what resolutions are appropriate
in what situations.

Everyone will benefit if that |evel of
education can be raised and if on the part of the
gover nment everyone has a clear idea of what you
can do without getting into trouble.

CAROLYN GALBREATH: Thank you very
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much. | think we have confirmed as perhaps we
did this norning that there is no consistency and
certainly that one size does not fit all.

And in an attenpt to have us talk
about the issues in a reasoned fashion, we
have asked Dr. Stan Besen to put together a
hypothetical. 1It's within available on the back.
You may have it anong the itens that you have
pi cked up this afternoon.

|'d like to turn now to Dr. Besen
and to have himwal k us through that very nice
hypot heti cal which explains and really sets up
the conplexities involved with what we're going
tal king about for the rest of the afternoon.
Thank you.

STANLEY BESEN: | think we have heard
fromboth this norning and sort of the early
part of the afternoon that this is a really
conplicated and difficult problem And I don't
want to suggest by ny remarks that | disagree
with that. That's entirely appropriate.

However, it's usually the case when
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you have a really conplicated problemit's often
easier to sort of start with the sinpler version
of it, at least one that you can try to answer
before sort of adding the conplexities as you
go al ong.

And so what | try to do here is to
try to spell out a sinple standards |icensing
probl em sinple enough again so that | think we
m ght cone up with a relatively uncontroversi al
concl usi on about what the right answer is, and
then to sort of suggest sonme variations on the
sinpler thene as we -- to show what additional
factors -- how additional factors not taking into
account the hypothetical mght affect the
concl usi on.

| want to start off with a nunber of
very sinmplifying assunptions. First I'mgoing to
assunme that there are a nunber of technol ogies,
each of which is the intellectual property of its
sponsor .

Al'l of the technol ogies are equally

capabl e of perform ng the sane function, so |
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don't have to worry about this question of which
is the best technol ogy.

And only one of the technologies is
needed to produce a final product. So | avoid
the sort of patent thicket problemthat Professor
Lem ey tal ked about this norning.

Second, none of the sponsors produces
t he product in which the technol ogi es are used.
That is, they are all suppliers of technology to
t he producers of that product. Gobviously that's
going to make a difference. W have al ready
heard al |l usions to the probl em

But here I'mgoing to assune that
t hey nake their noney sinply by licensing their
technol ogy to peopl e who produce final products.
Third, 1"mgoing to assunme -- and this is
probably in sone ways the | east defensible
assunption here or the one that namkes the problem
sinple in a way that nakes it too sinple.

|"mgoing to assune that all the
investnents in R & D to devel op the various

t echnol ogi es have al ready been sunk. Fourth,
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I"mgoing to assune that that de facto
standardi zation is not possible for the sone
of the sane reasons that M. Updegrove just
nment i oned.

One of the possible reasons is perhaps
a multiplicity of conpeting technol ogi es which
cause so nuch confusi on anobng consuners that they
woul d be unwilling to risk being stranded with
t he wrong technol ogy.

And no single producer of the final
product can start a standards bandwagon on its
own. So you've really got to get everybody to
cooperate to do so. De facto standardi zation
won't worK.

Fourth, I'"mgoing to assune that this
is the last round of a standards conpetition
i nvol ving these technol ogies. There's no
possibility of further refinement. Cbviously
that nmakes things -- life a lot sinpler.

|*ve assuned t he technol ogi es have --
all the technol ogi es have the sane technical

capability. But | have to have sone variation
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anong them [|'mjust going to assunme they have
di fferences in the manufacturing costs.

Sonme technology -- if you use one
t echnol ogy, your manufacturing costs are | ower
than if you use another, et cetera, et cetera.
So there are sone variations across technol ogi es,
the manufacturing costs they inply even though
t hey end up produci ng products that have the sane
val ue to consuners.

And finally I'mgoing to assune as an
i ndustry standards body -- and this is of course
very inportant. The standards body consists only
of producers of the final product and not the
sponsors.

And |"'mgoing to try to answer four
questions in this sinple hypothetical. Should
t he standards body choose a standard? Which
t echnol ogy should it choose? Wat rights should
t he standards body try to obtain fromthe w nning
sponsor? And what should the license fee be?

Those are ny four questions, and |

think I can answer them given ny sinple exanple.
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The first question is, yes, the standards body
shoul d pick a standard.

In this particular case there would be
no mar ket but for the selection of a standard,

t oo nuch confusion anobng consuners perhaps with
the result that no market woul d devel op

Everybody is better off if there is
a standard or at |east no one is any worse off.
Second, which technol ogy shoul d be chosen again
I think is fairly uncontroversial here.

The technol ogies all can do the sanme
thing. Qobviously you want to choose the one with
t he | owest manufacturing cost. That's the only
di fference anong t hem

It is efficient to choose the
t echnol ogy that involves the | owest cost of
produci ng this product that has the sane val ue
to all users regardl ess of which technology is
enpl oyed.

What rights should you acquire in the
process, or what rights should the standards body

demand? |t should demand the right to use the
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wi nni ng technology -- and this is sort of this
hol d-up problemthat we have tal ked about before.

The right to use the w nning
technology for the termof its intellectua
property protection, presumably the term of the
patent, at a license fee determ ned at the tine
the technology is chosen we can waffle on that a
bit. W can cone back later.

We can perhaps talk to the way Dick
Hol | eman descri bed how it m ght be done after
but sonehow taken into account. But in this
particul ar case you would certainly want the
license fee to be determned up front.

And finally the question is what
should the fee be. I'mnot sure if there is
reasonabl e and non-di scrim natory. Those are not
terns economi sts use.

But the right answer to the question
of what the standard -- the fee should be is sone
anount between zero which is the snmallest anount
t hat anyone will|l accept since the technol ogies

are all -- R & D costs are all sunk.
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Sone amount between that amount and
the difference in the manufacturing costs of the
| owest cost, that is the technol ogy you actually
chose, and the second | owest cost technol ogy.

So, for exanple, if the cost of the
| owest cost technology -- manufacturing cost, if
the | owest costs of technology are nine dollars a
unit and the manufacturing costs of the next npst
efficient technology are ten dollars a unit, the
fee should be somewhere between zero and a
dol | ar.

That's the answer in this particular
case. Now, what | have described here is a kind
of at | east netaphorical auction in which the
various parties bid to be the -- the various
sponsors bid to beconme the standard and i n which
they bid |icense fees and in which the winner is
chosen based on a conbi nation of the |license fee
and the manufacturing costs.

And t he standard body picks the --
chooses that technol ogy that has the | owest

conbi ned |icense fee and manufacturing costs.
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Whether it's zero or the dollar in ny exanple
is really immaterial for the purpose of the
anal ysi s.

It m ght depend on the nature of the
aucti on process, how good the standards body is
at negotiating, et cetera, et cetera. But in any
event you would want to choose the technol ogy
with the | owest manufacturing cost.

At the sane time of course you want to
expl oit what has been described here before as
t he existence of ex ante conpetition. Before the
standard is chosen there are a nunber of
al ternative technol ogi es.

Their exi stence constrains the |icense
fee that the successful bidder can obtain. And
t he standards body wants to exploit that by --
during this early process when it has
conpetition.

Now, | think -- and I'Il be curious
as we go along here to find out whether those
answers are as uncontroversial as | think they

are. But let me try to suggest how one ni ght
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consi der some variations on the theme and see
what sort of conplexities they give rise to.

The first is what if there are
differences in the technical capabilities of the
various technol ogies. Wat if they are not al
the same? What if some of them are capabl e of
produci ng better products than others?

Now, obviously the auction -- this
nmet aphori cal auction should take that into
account. It doesn't nean they should ignore the
costs. The manufacturing costs are stil
i mportant.

If you were an econom st you woul d say
that you woul d want the technol ogy chosen as the
standard that has the |argest surplus, the
| argest difference between the value of the
product being produced and the cost of
manuf acturing it.

You woul d want -- you would certainly
want to take the cost of manufacturing into
account. That m ght nmean by the way that

concei vably you m ght end up choosi ng sonet hi ng
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ot her than the best technol ogy.

A technology only slightly better than
anot her, but with rmuch hi gher nmanufacturing costs
may not be the best technology to choose. But in
any event you would certainly want to take into
account the ex ante conpetition in that case just
as you would in the case where | assuned that al
t he technol ogi es were the sane.

What if sponsors are nenbers of the
st andards body? That makes the world nore
difficult. In ny initial exanple | assuned a
ki nd of honpgeneity of interest anobng all the
st andards body's nenbers.

That's not necessarily going to be the

case if some of the menbers of the standards body

are in fact the sponsors. If | ama sponsor
| care -- particularly if I'"ma sponsor that
doesn't produce the final product, | don't care

about having the | owest cost technol ogy chosen.
| care about having ny technol ogy
chosen. And so in this particular case the

producers of the final product are going to have
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to be concerned about whether a standards body
with this nore heterogeneous nmenbership will take
into account their interests.

And that will of course depend on
all manner of things including voting rules and
i nfl uence and a whol e bunch of other things which
af fect which standard i s chosen

But you don't get the nice, sinple
result where you have a congruence of interest
among all the menbers of the standards body.

What if sponsors produce the final product? This
is a point that |I think M. Updegrove alluded to
bef ore.

In fact if 1'"mthe producer of the
final product | mght well be interested in
having ny -- | mght be so interested in having
nmy standard adopted | might be actually prepared
to accept an even | ower standard than in ny
hypot heti cal .

Wiy? Because maybe there is a
manuf act uri ng advantage that | have that cones

from having ny standard sel ected as opposed to
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sonmebody el se.

That is the bidding -- to be the
standard will reflect in this particular case
the desire on the part of sponsors who are al so
manuf acturers to have the standard sel ected not
just for license fees but because of whatever
advant ages they may have in their manufacturing
process.

That's going to influence the outcone
of the process. Wat if R & D costs are not
sunk? | said this is the nost difficult problem
t hat one m ght address here.

Qoviously if it costs -- if R&Dis
expensive as it often is and you're only in the
busi ness of |icensing your technol ogy, that's
your only source of revenue, then really, really
low license fees is not really a very good
busi ness to be in.

And the next tinme around you may wel |
deci de that producing technol ogies for the
st andards body that hoses you when you try to

have your standard -- your technol ogy included in
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the standard is not such a great idea.

That m ght induce a standards body to
becone sonewhat generous in order to encourage --
to develop a reputation for being an attractive
pl ace to devel op technol ogi es because you get
paid a reasonabl e anbunt when the standard is --
when your technology is adopted in the standard.

| nmust say however that given al
t he other problens that we've tal ked about, the
vari ous hold-up problens that |'ve tal ked about,
that's a kind of -- that's -- you have to worry
about that problemas well.

| just want to suggest that the point
that | think nmay have been sort of lost in the
di scussions this norning, which is |licensing
t echnol ogy from sonebody else, isn't the only
al ternative.

One thing you mght well decide to do
in fact if you think these other hol d-up problens
and others are a serious concern but you stil
want to make sure the R& Dis in fact perfornmed

is to do it yourself.
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And so that may explain the sort of --
t he conbi nati on of R & D devel opnent and standard
setting taking place together in which the
i ndustry or the users in this particular case,

t he producers of the final product thenselves are
i nvol ved both in the devel opnent of the R & D and
in the standard setting process.

They sort of attenpt to kind of get
t he best of both worlds and encourage R & D but
at the sane tine not be subject to the hol d-up
problem How are we doing on tine? One nore
mnute? Fine. | knew !l could get it.

The last point | want to make is what
if de facto standardi zation is possible. Wll,
in the hypothetical unless you submt your
technol ogy for the standards body to consider,
you have no chance at all.

But if in fact the standards body --
the fee demanded and obtained -- or the fee
demanded by the standards body is very | ow and
the option of going the de facto route is

avail able to you, you nay decide to choose that
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i nst ead.

The standard body has to worry about
the participation of sponsors in the standards
process and if in fact they drive too hard a
bar gai n.

Getting back to the question of what
is fair and reasonable, they in fact nmay find
t hensel ves not having very many standards
contributed to them for consideration. Let nme
stop here.

CARCLYN GALBREATH: Thank you. [|I'm
wondering if we have comments fromthe panelists
about the hypothetical. And if we don't, then we
can continue. Andy?

ANDREW UPDEGROVE: Let ne start by
t al ki ng about how typical the exanple would be
because that m ght be very illustrative.

Most peopl e who used to gane
specifications were people like the client | had
15 years ago that nade fire boots and basically
tried to get on the standard setting panel and

wite a spec that described their fire boot and
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their fire boot only.

When you' re | ooking at conputers and
telecomyou're talking nore typically about
interoperability or business processes where it's
not as susceptible to the type of gain that your
exanmple is really oriented towards.

So people are trying to come up with a
specification that doesn't so nmuch instantiate a
particul ar product but enables lots of things to
happen in connection with each other.

So | guess the first point is very few
submi ssions to standard setting bodies are of
products by people who intend to charge royalties
in connection with them The royalty issue turns
up nore typically by people who happen to hold
patents that an adopted standard infringes.

So the first thing is that nost people
who are going to respond to a call aren't people
who want to make that product and coll ect
royalties on it. They are people who want a head
start fromalready being at that starting point.

They don't want to saddl e conpetitors
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with royalties because what they want is a big
mar ket for that product. And they're satisfied
with a head start.

So the first coment is for better or
worse it would be a rather unconmon setting in ny
experi ence where you had people submtting in
order to reap a royalty upon adoption. The
second thing is when it comes to picking there
are many different criteria that mght go
into that.

A technol ogy submtted by a nobody as
conpared to a technol ogy submtted by a market
| eader, for better or worse there m ght be sone
deference given to the subnm ssion of the market
| eader because they knew that there would be an
enor nous nunber of products com ng out very
qui ckly.

They knew that they would be well
mar keted gaining credibility for the standard.
They knew that the submitter had w de respect
for their technology. So consciously or

unconsciously if the goal is to get wi de adoption
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of the standard they m ght favor the gorilla
over -- to mx netaphors, Goliath over David.

They m ght also |look at the ease
of inplenmentation as conpared to the cost of
i npl ementation. They might |ook to the degree
to which it would work easily with | egacy systens
as conpared to requiring expensive secondary
nodi fications or additional products to go al ong
with it.

So cost is relative and in a broader
cost than manufacture. And when one assunes that
the goal is the wi de adoption of the standard,
cost is one factor but not the only factor in
achieving the ultinmte goal.

As far as rights, | think the cl earest
way to say it is you want any right necessary to
al l ow any player at any point in the chain to be
able to as sinply and easily as possible create
and mar ket that product with the fewest
i mpedi ments to its normal node of business.

| mean | could belabor it, but it's a

broad range. So whatever it takes to nake anyone
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want to create and sell that product and be able
to use all their normal marketing partners

W t hout them having to go back and individually
get alicense, it's along list.

So let me just leave it at that |
think. Should they pick the standard? They
shoul d pick the standard, but only if it
satisfies that wider array of demands in order to
reach the goal. It may be that all of these are
cheap and all of them are unsatisfactory for
reasons beyond cost. They nmay need nore
submi ssi ons.

CAROLYN GALBREATH: Thank you. Mark
Patt er son?

MARK PATTERSON. | approach these --
t hi nk about these problens nore froman ex post
perspective than an ex ante one, thinking of them
after the standard has been selected and then
what do we do when a patentee, say, wants to
demand a high licensing fee.

At that point fromafter the fact

ex post we can sort of try to judge why we think
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what the patentee is doing is unfair, what, say,
anticonpetitive notives the patentee m ght have
for demanding licensing fees that we think are
unfair or that discrimnate unfairly.

And | guess what | woul d wonder --
what | would like to ask is ex ante can you even
anticipate those? Could we even inmagi ne that we
could have an auction? It would be sinple enough
| guess if you wanted to denmand a sinple royalty

fee as a percentage of profits or sonething

l'i ke that.

But to the extent that you're going to
all ow any discrimnation -- and there are good
reasons to allow sonme discrimnation -- |'m not
sure you could specify the circunstances -- the

ki nds of discrimnations that we woul d think
woul d be okay and the kinds that we woul d think
woul d be not.

So -- and if we can't specify those,
then | wonder if it's even sort of theoretically
possi bl e to conduct an aucti on.

CAROLYN GALBREATH: Dan Weitzner?
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DANI EL WEI TZNER:  Thanks. For reasons
that I'll explain nore probably later, | was
actually just going to remark on how conpletely
foreign that hypothetical sounds which is --
think just to maybe point out that the internet
and the web are weird.

But | think it's just striking that
that sort of calculus which all seens quite
reasonable, if you can use that term you know,
is very different.

| just want to point out two ways in
which I think it's in some sense foreign fromthe
kind of internet/web interoperability standards
environnment that | think Andy started to
al l ude to.

One is that | have a hard tine
extrapol ating fromthe sinple set of choices that
say you've got four, pick one, here are the known
advant ages and di sadvantages or the known costs.

My experience of internet and web
standards is that they really involve a

negoti ati on about how to fit a whol e bunch of
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exi sting products and requirenents together.

So | guess |'mwondering the degree
to which you' ve taken into account this
interoperability factor which is really a
mul tivariant consideration. Lots of different
peopl e have |ots of different systens.

The idea of setting a standard is to
get together so they can all work together and do
the things they want to be able to do together.
I'"d be interested in your thoughts about how that
gets sorted out at an aucti on.

And | guess the second is this ex post
versus ex ante distinction. | do just think
it's quite difficult early in the process to
understand the full cost inplications of these
choi ces.

| think you probably could at some
poi nt | ook back and estimate what the costs of
different options that weren't chosen woul d have
been. But I'minterested in how you coul d use
this sort of auction nodel in a practical way

when you suffer fromthat sort of uncertainty
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which | think often characterizes the choi ces.

CAROLYN GALBREATH: Perhaps we'll |et
Dr. Besen respond and then we'll go to Richard
Hol l eman. |If you could, nove closer to the m ke

STANLEY BESEN: Yes, the world is nore
conplicated than the nodel. [|'Il concede that.

I think | agree with nany of the things that were
said, but not all of them I'malittle puzzled
about this issue that says, well, nobody is
really in this to get |icense fees.

If that were the case, | sort of
wonder why we're here. And maybe that's the
right answer. But | thought people were actually
worried about the question of hold-ups and
excessive |license fees and all the rest. [If that
never happens, we probably can all go hone.

ANDREW UPDEGROVE: A very inportant
di stinction, the distinction being that
submtters typically are not. People submtting
t echnol ogy typically are not.

The real debate nost often, as | said,

relates to a nenber of the consortium who raises

232



10

11

12

13

14

15

16

17

18

19

20

21

22

233

their hand and says that reads on ny patent; |
didn't cone in here necessarily to see you take
sonet hi ng out of ny pocket.

So it's a very real issue. But
statistically it doesn't tend to be a submtter
issue. It tends to be an incidental or
unanti ci pated i ssue.

STANLEY BESEN. Fair enough. The
ot her question that | think Danny referred to
is sort of the multiple patent problem which
econom sts think of as the conpl enments probl em
Thi nk of the worst possible exanple.

There are two technol ogi es, both
of which are absolutely essential to the
interoperability of a particular product. And
they are in different people's hands. W really
don't -- what econom sts can say about that is
that's a really hard probl em

Ckay. It's nonsense that each of the
entities in effect wants to demand -- in fact
thinks it can demand the entire surplus. But as

sonmebody suggested earlier, if everybody tries to
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get the entire surplus it's in nobody's interest
to manufacture the product in the first place.

And sort of working out the problem of
mul ti ple conplenmentary patents | think is -- or
intellectual property is actually a much harder
probl emthan the one | described here where in
fact the technol ogy are substitutes and off
choi ce of one or another.

CAROLYN GALBREATH: Ckay. And Richard
Hol | eman.

RI CHARD HOLLEMAN:  Yes. Thank you.
woul d have a nunmber of questions about Stan's
hypothetical. But | would limt it to just a
coupl e of comments.

One, what concerns nme | think nost
fundamental ly about it is the fact that it's
built on an assunption that sonething other than
reasonabl e ternms and conditions has to be done,
sonmet hing other than what is the comon practice
has to be inpl enent ed.

And let nme give an exanple. And

Carolyn when we had a neeting to prep for this
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panel said whenever you can give sone real live
exanmpl e kinds of things. Sort of a bake off
approach is not sonmething that's foreign to

st andar ds devel opnent.

| can recall in the JPEG area where
there were not necessarily exactly simlar
t echnol ogi es, but technol ogi es conpeting for the
algorithmfor coding for a JPEG And so they had
a technical anal ysis done.

And the conpeting technol ogi es
were considered and reviewed. And the conmttee
felt that for the sake of conpatibility,
interoperability if they were going to have a
standard they had to nake a sel ecti on.

So they nmade a sel ection based on
their -- based on their best technical judgment.
And the sel ection involved patent rights.

And those patent rights were offered
on a reasonable ternms and conditions basis which
was acceptable to the commttee. 1t did not
require getting into an auction, certainly nuch

less in the standards comm ttee, but an auction
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in terns of royalties.

And then ny second conment beyond t hat
is | think there is in existence a fairly good
range of what reasonabl e nmeans, both based on
common practice in industry plus based on case
| aw t hat has taken pl ace.

So we get the inpression that this is
a completely foreign termthat is dangling from
the ether that anybody can interpret it any way
they want. And actually in practice | think it's
really a long ways fromthat. There are sone
ranges that have been accepted.

And the idea of seeking ex ante, post,
and these auctions and so forth, mny basic
guestion is -- comment is | don't see any real
conpel ling need or problens that would drive us
that way since there have not been a | ot of
probl ens where the standards bodi es have been
called up and said -- and been presented with the
fact that you have a standard and the patent
hol der is attenpting to extract unreasonable

ternms and conditions for that.
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|"mnot saying it hasn't occurred.
But if you take the thousands and thousands of
standards that are out there, to the extent it's
there it's de minims in ny view Thank you.

CAROLYN GALBREATH:  Tor?

TOR WNSTON: | just wanted to say
thank you to Stan Besen for his hypothetical.
| think it points out a lot of sort of the
complexities that we're dealing with. And it's
definitely a conplex issue.

Really what I'd like to do is open up
M. Holleman's question to the entire panel and
potentially the people that we have fromindustry
here. |Is this a problen? 1Is a commtnent to
these RAND ternms and such a problen? And nmaybe
we coul d have Stan Besen comment on that as well.

STANLEY BESEN:. | don't know how
typical these are, but | always keep this little
clipping in nmy drawer to have a real world
exanpl e where sonething like this seens to have
happened.

Sonebody actual |y denanded
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unreasonabl e terns, Dick, if you can inagine

this. The article starts -- the head line is |BM
Uni sys reduce fees for nodem conpression. It
says: |IBM and Uni sys under pressure from nodem

manuf acturers, a CCITT conmttee, and the
aggressive licensing policy of British Tel ecom
have cut their patent fees for a conpression

al gorithm needed to build a V.42 bis nodem the
next major growh area for that market.

The exanple -- this thing tal ks about
t hese guys asking for really high fees, the
conmttee saying we think they're too high,
and they negotiate | ower fees.

Rl CHARD HOLLEMAN: | can respond to
that fairly quickly if you'd like. That happened
to concern a standard called V.42 bis out of the
CaTT. And the activity that's described took
pl ace outside of the standards committee.

What was disclosed in the standards
conmttee was that these three conpani es had
patents that may be essential, and there was

concern.
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Qutside of the committee and
i ndependent of each other, okay, each of the
conpani es gave consideration to the inportance of
the standard, their own intellectual property,
and what they felt, okay, would be a reasonable
thing for themto do.

The result of those considerations by
each of those conpani es ended up being an offer
of aflat fee. In lieu of the normal current --
then current royalty bearing rates, let's say
one percent and so forth -- and this happens
constantly.

A conpany like IBM has a genera
licensing policy in ternms of royalty rates.
Gven a situation it may offer sonmething royalty
free, a one tinme charge, a recurring flat fee.

And in this particular case as |
recall it was a one tinme fee of -- | think one of
t hem sai d about $20,000. The other one said
20, 000, 20,000. | think that nay be cl ose,
right, Stan? No. You and | didn't talk about

this ahead of tinme, right? kay.
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And on that basis | would tell you
t hat standard becanme very successful. V.42 bis
has been an extrenely successful standard. The
point for ne on that, Stan, is that's an exanple
of the licensing aspects of standards working
in an appropriate way and in this case in an
international arena, in an international arena.

And | think it's also inportant to
keep in m nd that what we tal k about in the U S
has severe consequences internationally since for
the nost part the intellectual property involved
in standards is born in the United States.

So we do have to be very careful about
that. So | think it's a good exanple of the
process working effectively. Thank you.

TOR WNSTON: All en?

ALLEN LO Let ne share the
perspective of a conpany that -- or at |least a
cl ass of conpanies | believe that have energed
in the last few years that are significantly
i mpacted by RAND terns and this practice of RAND

And just by providing sonme context,
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the conpany that | work for | believe is sort
of a nenber of a class of energi ng conmpanies
that didn't exist ten years ago and cane into
exi stence to provide products or solutions for
the internet.

And as has been di scussed earlier
the internet as a global network, as a single
networ k i nposes at | east one requirenent which is
interoperabilities. In order to be part of that
network you need to have products that conply
wi th standards so that you can conmunicate with
all other products within that network.

And to ne if anything has changed in
the last ten years or so since the internet, that
is a significant point.

To paraphrase what | think Professor
Gellhorn said this nmorning, just because there is
a lack of litigation -- and |'mnot sure that is
the case. But just because there m ght be a |ack
of litigation doesn't nmean that there isn't a
probl em

What RAND does is basically renove the
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responsibility of determning licensing terns
away fromthe standards body and provides a
standards body with sonme confort |evel that there
won't be a hol d-up problem but then shifts that
burden of determ ning those fees or those terns
to the parties, and the parties being the patent
hol ders and the conpanies that will be

i npl ementing the standards.

In the class of conpanies that |'m
referring to, these energi ng conpani es, one
characteristic is that because they are fairly
young conpanies they typically have | ess mature
pat ent portfolios which neans that when it cones
to patent holders wanting to |license on RAND
ternms, reasonabl e and non-discrimnatory, what
actual ly happens is in practice is that the
pat ent holder will approach the conpany and
provide -- offer a license.

And ny experience has been that al nost
uni versally they want royalties. So this isn't
a situation where they are | ooking to do

cross-licensing or any other kind of terns.
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They want noney.

And the conpany that's in the position
of taking the license or being offered the
license really has no | everage to negotiate
anything that's fair and reasonable fromthe
terns of that conpany because it doesn't have a
mat ure patent portfolio and because it has to
i npl enment these standards.

What the effect is is tw things. One
is the patent holder is in the ultinmate position
to dictate what those terns are going to be, what
those RAND terns are going to be.

Oten times fromny experience it is
a percentage of revenue which when you | ook at
one percent or whatever percentage, that anounts
to quite a bit of noney. And because of the
| everage disparity | don't think -- in my opinion
at |least by definition you can't reach reasonabl e
t er ms.

The other effect is that because
standards are conplex it is al nost always the

case that there will be nultiple patents with
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mul tiple patent holders that claimto have patent
rights that are essential to practicing that
st andar d.

And one of the things of by shifting
the responsibility of dictating RAND terns away
froma central authority to nore of an ad hoc
type of situation, what you end up with is a
situation where RAND ternms nmay appear reasonable
in the context of one particular patent or in the
context of negotiating with one particul ar patent
hol der.

But when a conpany has to deal wth
mul ti ple patent holders that may hold -- that
hold rmultiple patents, the cumul ative effect is
that the product -- the conmpany that's taking the
license has to take -- if they accept these terns
they may end up having to pay 20, 30 percent of
revenue just on patents, which | think is not --
certainly fromthe conpany's standpoint who's
taking the license is not reasonable by any
means.

The ultimate effect | believe is that
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t hese conmpanies with the | ess mature patent
portfolio and the inability to negotiate anything
reasonabl e have a significant disadvantage to

ot her conpanies that may al so be inpl enenting
standards that have | arge patent portfolios who
are able to negotiate either reasonable or
cross-license royalty free.

So when | ook at RAND and in
particul ar your comment, M. Holl eman, about
non-di scrim natory not being the same as
identical, it seenms to nme that if -- I'mnot sure
what non-di scrimnatory would nean if it didn't
nmean identical .

| f | arge conpani es have the benefit of
being able to cross-license for free and practice
t he standards, shouldn't the small conpany as
wel | ?

CAROLYN GALBREATH: Thank you.

Rl CHARD HOLLEMAN:  Should | respond to
just that last point or would you rather | not,
Carol yn?

CAROLYN GALBREATH: | think it m ght
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be a good idea if we could proceed with a couple
of other people and then do a wap-up. [I'd like
to recogni ze Scott Peterson next. And then, Dan
Swanson, if you would Iike to follow that would
be great.

SCOTT PETERSON: So curiously
although I -- ny experience is in a conpany quite
different fromAllen's, a very |arge conpany.
Hew ett - Packard Company is a very |arge conpany
with a very large patent portfolio. W
experi ence nmuch of the sanme things that he
experiences.

So his characterization of this as
bei ng a problemthat may be peculiar to young
conpani es, small conpani es, conpanies that don't
have | arge patent portfolios, | wouldn't restrict
it in that way.

W experience sonme of the very
chal | enges that he articulates that flow from
t he uncertainty of what RAND neans and the
expectation that RAND is an appropriately

specific concept that you can then decide

246



10

11

12

13

14

15

16

17

18

19

20

21

22

247

what that means in some sort of a
one- on-one-negoti ation after the standard
has been adopt ed.

Let ne describe a problem-- the
problemin a particular way froma little
di fferent perspective fromhis. Reasonable and
non-di scrimnatory is not well defined for lots
of good reasons.

It's extrenely context dependent. So
we're here with no definition of it for excellent
reasons. It's not sonmething that you want to
wite a fornula for because it's extraordinarily
cont ext dependent. How do you determn ne what
RAND i s depends on many, nany details.

One of the details has to do with the
patent, by gosh. And in fact one of the wonders
of the patent lawis that the value that is
returned to the inventor is in fact intended to
be scoped according to their invention by this
curious little thing.

You gi ve them a nonopoly and you al | ow

themto negotiate whatever terns they m ght want.
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And for sonmeone who has a pioneering patent, by
gosh, they get -- they can get a pretty good
deal. That patent is going to be extrenely

val uabl e to people.

The majority of patents actually are
not at all like that. The mgjority of patents
are of nuch nore nundane consequences. Many,
many patents offer very little conpetitive
advantage. One is maybe slightly better than
ot hers.

One may be one of three or four
or nore ways of doing a particular thing and
therefore the licensing value of that m ght
be extrenely snall

Wl |, one of the wonders of this

standards world is that when a patent becones a

patent that is essential to practicing a standard

and you have a group of conpanies who are often
time the conpetitors in that marketpl ace get
toget her and agree that in order to enlarge the
market in which we're all participating and

somet hing which will be val uabl e and i nportant
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for consuners and the producers alike to agree on
the particular way, it's very common for themto
pi ck one of these little uninportant details.

It didn't matter which one it was.

But one of these will get chosen. Well, that

m ght be covered by a patent, a patent which nore
likely than not is a patent whose value prior to
its being anointed in this way was of very smal
val ue because in fact the majority of patents are
of relatively small val ue.

As | say, the nunber that are the
real gens are a fraction. So now we get back
to figuring out what reasonabl e and
non-di scri m natory neans.

So we have a negotiation. W have a
negoti ati on however after this anointed event has
occurred. So now one is negotiating a license
for what has now becone effectively a pioneering
patent because it's essentially in an economc
sense the equival ent because you can't
participate in this particular market area.

| f the standard achieves its goal and
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is successful, you won't be able to participate
in the products that play and interoperate in
t hat market pl ace wi thout that patent

So that patent has now taken on a
significance far beyond the innovation that it
represented. So what is it that you're
negoti ati ng here?

It seens to nme that at that point in
time the patent owner is in a very -- is in a
wonder ful position because they now have
sonmet hi ng, an asset which was of no consequence
t he other day, and now is of great consequence.
Shoul d they be rewarded for that? How should
this all play out?

If in fact they are rewarded as if it
was a pioneering patent, this seens to ne to be a
terrible distortion of the patent system because
in fact the patent systemwas -- is providing
peopl e wi th nonopolies, but nonopolies that are
proportioned in terns of their econom c control,
proportioned to the innovati on.

The val ue here is not proportioned to
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the innovation. The value is proportioned to the
i mportance of the standard, a detail that flows
fromthe collective action of all these folks.

So this is a long way of saying that
I'"mvery concerned about the chall enges of doing
negoti ation after the standard has been sel ected
as a way of determ ning what was reasonabl e.
guess another -- well, let nme stop there.

CAROLYN GALBREATH: Ckay. Thank you
Dan, do you have a few coments? | was actually
going to call on Dan Swanson, but go right ahead.

DANI EL SWANSON: W need sone
standardi zation of the Dans, | think. Let ne
first thank Dick Holleman for retrieving ny nanme
tag although I nust say D ck whispered to ne when
he did that if he held onto it he could | ock ne
out of any speaking role in the process today.

| just want to state for a noment
in defense of Stan -- although Stan needs no
defense. | shoul d disclose although disclosure
was the subject of the earlier panel this norning

that | amboth an antitrust |awer and an
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economi st .

And aside fromthe fact that that is
a recogni zed disability and proof positive of
econom es of scope in boredom-- and the
econom sts anmong you can |augh and the rest
of you can | augh when you | ook it up.

But it is two sets of |enses through
which | |look at and evaluate all of the enpirical
data that we're hearing here today. | hear Stan
tal king the way that econom sts tal k about
aucti ons.

And | hear many of the panelists who
have practical industry experience taking sone
exception to that and suggesting that that's not
the way the real world works.

Now, being confronted with the fact
that the real work doesn't work that way is not a
real effective argunment with an econom st. And
yet |"mhere as | say to defend the proposition
that we still ought to think in the way that Stan
has anal yzed this matter very helpfully in his

hypot heti cal .
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As an antitrust matter as we think
about enforcenment we're typically confronted by
a practice that takes place on the part of a
I icensor who has intellectual property that has
been inplicated by a standard.

And setting aside what that conduct is
and whether or not it satisfies the requirenents
for anticonpetitiveness and antitrust |aw, one of
the first questions we like to ask in antitrust
is does that l|icensor, does that defendant have
mar ket power.

And the market power inquiry is a
very formalistic way sonetinmes it seenms. But
it's a very conmon sense way of asking the
guestion is the market set up in such a way
that anticonpetitive activity is likely to be
self-correcting and transient or long |ived
and persistent.

And so a defendant, a licensor in
t hose circunstances is quite possibly going to
be in possession of market power.

And if that's all we | ook at that
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point in the antitrust sense, if that's all we

| ook at at that point ex post, after the standard
has been selected, then that's the end of the
anal ysis. Then we nove on to aski ng whet her

or not the conduct is anticonpetitive.

But typically a licensor at that point
wll say, well, hold on; whether or not you think
| have mar ket power now, before | was chosen
there was a whole | ot of conpetition; there were
a whole lot of options; | had to conpete in the
standard sel ection ensued froma very conpetitive
process.

And you need to take that into account
i n deciding whether or not to intervene, whether
or not the antitrust |laws have a proper role to
play. As econom sts we tend to think about
ex ante conpetition of the sort that that
scenari o suggests as being in its ultimte
forma kind of auction.

In other words, if we expect there to
be effective ex ante conpetition in the extreneg,

we'd like to see it take place in the nost
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hei ght ened ci rcunstances which woul d be
represented by a kind of Denzets auction where
you auction off the right for this ostensible
mar ket power .

As antitrust practitioners we need to
ask ourselves if that is the conpetitive extrene
that policy ought to favor. What does antitrust
| aw have to say about the ability of standard
setting organi zations and individual players in
the market to attain that auction |ike extrene of
conpetition?

So | think that although we
acknowl edge and realize that auctions don't
necessarily take place, their format may be
constrained by antitrust rules that we're going
to be tal king about today at sone |ength
| ater on.

Nonet hel ess it seens |ike a reasonabl e
way to think about it in terns of econom cs
because that ought to be the objective. It ought
to be the objective of conpetition to constrain a

t echnol ogy before it obtains market power.
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That's the point | think that Scott
is making, that afterwards you' re dealing
potentially with a different aninmal. But if
you're dealing with it after it has been
constrained in an ex ante process, antitrust may
have a whole different view of it.

CAROLYN GALBREATH: Thank you very
much. | think that before we get into resolving
what RAND neans here this afternoon or why we
just shouldn't have royalty free licenses all the
time, which will be kind of the next two topics,
that it mght be appropriate to take about a
ten-m nute break.

If we could be back here rather
pronptly, we have a lot to cover this afternoon
But | think it mght be good to stretch a bit as
wel | . Thanks.

(Recess.)

CAROCLYN GALBREATH: So | think we'd
like to start the time after the break by just
turning to the question of royalty free and when

royalty free is necessary and why nenbers who
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woul d want to practice a standard woul d t hink
that royalty free is necessary.

This is sonething that the WBC has
been considering, and we're going to ask Dan
Weitzner to just describe a little bit about the
process that they've been going through debating
the various virtues and vices of royalty free and
the possibility of RAND terns.

DANI EL VEEI TZNER:  What | thought |
could usefully do here is just try to walk
t hrough the path that WBC has foll owed through
this issue. It's been now a relatively |ong
path. W' ve been tal king about this for al nost
four years in one configuration or another.

And | guess one caveat that | would
attach to this is that if I've | earned anything
about the way | think WBC needs to | ook at patent
policy issues as against the way they're
considered in other organizations it's that every
situation really is different and that there are
uni que attributes of the web technically.

There are a uni que set of goal s that
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the web seeks to acconplish. And I think there
are uni que market conditions when it conmes to the
web that really have inforned all of our work.

So I'll ask that whatever extrene
statenents | mght nake you take themin the
context of the web, notw thstandi ng what sone
peopl e who are really devoted to the web think
I don't think the web is the whole world.

But I think that -- so | just want to
start with what | do think is unique about the
web. As Andrew started to say, the goal of the
web fromthe beginning really has been to create
a universal worldw de ubiquitiously accessible
i nformati on space.

It has been to create sonething that
simply hasn't existed before in that way, a way
for conmputers all around the world regardl ess of
what operating systemthey use, regardless of
what part of the world they are in, regardl ess of
how t hey happen to connect to the internet, to
have all of these diverse devices connect

t oget her.
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And | would say that in |ooking back
at the technol ogical history of the web what's
striking is that | think that to the extent that
the web has achi eved any of those goals
partially, the web has achi eved the goals of --
or has approached universality by adopting
extraordinarily sinple, some would even say
sinplistic, technol ogy.

HTML which is the way that people
at least initially wite web pages is really
sinple. And people who know a | ot about conputer
| anguages for defining what pages, what docunents
ought to look Iike, |look at HTML and say, well,
this is about the dunmbest thing you could
possi bly imagine; there is nmuch better technol ogy
out there for doing this.

But the fact is that -- and the same
actually goes for many parts of the web. Those
who designed it like to say that it's el egant.
And | think they have sonme basis for saying that.

But really what the web is is a set of

very sinple standards that can be used wi dely.
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And the value of the standards, the quality of
the standards is nmeasured | would say first and
forenost by the degree to which they can be
adopted and i npl enmented on a ubi quitous basis.

When we started tal king about the
i ssues of patent policy at WBC, what the
di scussion triggered was a kind of retrospective
| ook at how the web and how the Wrld Wde Wb
Consortiumactually got to where it is.

And this is one of these cases where
you have two groups of people |ooking at the sane
situation and seeing al nost opposite sets of
facts as far as they can tell.

The people who actually were invol ved
in the devel opnent of the web | ooked at the
process of developing the initial web standards
and found really -- or saw what they did as
col | aborative work, as standards work that was
real |y standards design, collaborative standards
design starting nore or less with blank pieces of
paper or blank screens, if you will, and worKking

t oget her to devel op standards.
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So when we talk in the kind of
abstract context of |IPR and standards about
giving away | PR people who were involved in the
early days of the web | don't think saw it as
giving away anything. They saw it as building
somet hing together and then giving it to everyone
el se.

But there was not as there is today
very detailed sets of specifications that have
been worked on for years and then brought to a
standards body. The standards body really
started nore or |less fromscratch

And even when that was not the case --
and certainly today, a lot of the work we do is
based on quite a | ot of careful and expensive
t echni cal design work froma nunber of our
nmenbers.

Even today a | ot of the work that gets
done with that work is a process of integrating
t hose designs into the existing architecture of
the web, figuring out howto get those basic

designs to work well.
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So still the environment of WBC
is really an environment of quite a | ot of
col | aborative technical work done in the working
gr oups.

| think it's different in many ways
fromsone of the nore formal standards bodies
that tend to devel op requirenents and then take
subm ssions of different technol ogies and vote on
t hem and whatever they vote on is what they do
and thi ngs nove on.

That really isn't the way that things
happen at WBC. Al of this -- the issues of
patents at WBC canme to a head after we had a
series of experiences with particul ar standards
we were devel opi ng running into patent questions.

Starting in about 1998, a project that
we had been working on for a while called P3P,
the platformfor privacy preferences, has been
goi ng al ong.

And in the mddle of the process one
of the nenbers of the working group cane forward

first privately to other nenbers of the group
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and then finally publicly and said that they had
patents that they believe were essential for
i npl ementing P3P and were prepared to offer sone
sort of reasonabl e non-discrimnatory terns.

They never publicly disclosed what
those terns m ght be. They also interestingly
enough proposed to offer either very | ow cost or
royalty free licenses, zero dollar |icenses,
if inplenenters would agree to use other
technol ogies that this particul ar patent hol der
was interested in pronoting, technol ogies that
were not part of the standard.

W candidly at WBC had no idea how to
deal with this problem W had no -- well, we
had i deas, but we had no process in place for
dealing with this problem

What we ended up doing after quite a
| ot of conversation with the patent holder to
try to reach sone sort of agreenent, after
conversations with various nmenbers, after
conversations with antitrust |awers, decided

that what we were going to do in the first
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i nstance was have an eval uati on done of the
patents in question, see to what extent

i npl enent ati ons of P3P m ght read on those
patents, and see to what extent those patents --
see to what extent the clains that were of
interest were or were not valid.

We ended up after spending a fair
anount of noney as you can inmagine and a fair
anmount of time producing an anal ysis which we
made public which as far as we could tell gave
nost inplenenters a |level of confort in feeling
that they could proceed in inplenmenting P3P
wi t hout bei ng concerned about the Iicensing
requests fromthe patent hol der

That was about three years ago. Just
two days ago we actually announced that P3P is
now a final web standard. And so far there has
been no nore problemfrom-- or no nore -- no one
has heard fromthat patent hol der since.

So what this experience and sonme ot her
experiences pronpted us to do was to -- and

pronpted our nenbers to call for really was a
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conpr ehensi ve | ook at patent policy at WBC, what
was the right policy for us, what woul d nmake
sense.

We produced a policy back |ast sunmer
whi ch was an effort to bal ance RAND approaches
with royalty free approaches. It said that every
tinme we would start a new technical activity we
woul d deci de whether it would be a royalty free
activity or a RAND activity.

And that proposal actually took quite
a while to get together. Many of the nenbers of
t he working group that actually produced the
proposal are here. Bob Holl eman was one of the
charter nmenbers of the working group.

He retired though before he could
finish eaving us in the lurch. But Scott
Pet erson and a couple folks in the audi ence and
on the earlier panels have been involved in the
group. W thought we had produced a, quote,
reasonabl e proposal

What we heard from nenbers of the

public, the open source community, nany
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i ndependent devel opers, and many of our nenbers
was, | think to quote Andy again, that we were
i nsane. Now, Andy said that with a |ot nore
certainty and authority than | think others m ght
have been able to nuster.

But the debate that got set off
when we proposed that there m ght be sone
ci rcunstances in which web standards coul d
i nvol ve RAND technologies | think really was
instructive.

And | want to just indicate very
qui ckly sone of the reasons why | think both the
conmer ci al and non-conmerci al conmunity invol ved
in the web reacted so strongly. Certainly there
wer e sone ideol ogi cal objections.

There are sone people who believe
sof tware ought to be free, period, should never
be patented, think that software patents are sone
sort of dramatic m stake. So they |ooked at this
and said that we were supporting the software
patent reginme; we shouldn't do it.

| think there were others who felt
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that the quality of some of the patents that had
been granted over the |l ast few years with respect
to web technology really isn't quite up to par
and that to all ow people who have these patents
of questionable validity to interject thenselves
into a standards process and possibly gain
royalties fromthemjust really was unfair.

| think though that the majority of
t he objections from nenbers of the public and
from many, nmany WBC nenbers really canme because
of the uncertainty of what this would nean. It's
relatively striking to ne that, you know, as we
tal k about RAND on this panel Stan Besen says
it's a termthat econonists don't use.

Bob Holl eman is not quite sure he
wants to define it -- Dick Holleman. [|'msorry.
You know, Scott and the fellow from Juni per are
not sure that it's really quite a good term

It is aterm-- whether or not it
actually is susceptible to a useful definition,
it is atermthat | think raises considerable

anxi ety and confusi on anong people who feel that
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they will have to depend on it to gain access to
intellectual property on reasonable terns.

And | think if nothing else it opens
up the possibility that there will be sone | ong
process that they will have to engage in to
negoti ate these reasonabl e terns.

By the tinme they have done that, their
position in the market may be consi derably
di sadvantaged. So the timng of this was
difficult -- was seen as difficult.

| should al so say that a nunber of our
ot her nmenmbers, particularly nmenbers who have
hi stories of working in the traditional standard
setting organi zations and are confortable with
the notion of RAND |icensing had quite the other
alternative -- the other response.

When we proposed anything having to do
with royalty free standards at all they thought
we were crazy. So the process that we've been in
has been trying to get people who have really
quite different views of this world together on

some sort of policy.
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| want to -- | have sone other renmarks
about the specifics of what we nean by royalty
free as we have worked that out with respect to
the web. But maybe there will be time for that
[ater. |'mhappy to either discuss it now or
bring it up later.

CAROLYN GALBREATH: Wy don't we have
you weave it in as we go along this afternoon.
And | guess your conments point up to -- point us
back to comments that we had before the break
I think Scott Peterson coined the phrase
negoti ati on after anoi ntnent.

You have brought up the fact that for
sonme people the uncertainty associated with RAND
terms is sonething that is a disincentive. And
I think what we'd like to turn to nowis the
guestion of when the RAND is sufficient, and is
t here sonme range of understandi ng as to what
RAND neans.

And then if it's not sufficient,
what are the other alternatives, and are those

alternatives things that should give us concern
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as antitrust enforcers or not. So with that if
we have comrents fromthe panel that would be
great. Andy?

ANDREW UPDEGROVE: | just wanted to
first of all qualify nmy insanity. M coment was
nor e pedagogi cal rather than ideol ogical.
don't have an ideol ogi cal viewpoint about the web
bei ng free.

But I try to have a brutally pragmatic
vi ew about what it takes for sonething to
succeed. And if one were tal king about an aspect
of the web that related to licensing by a
conparatively small nunber of nmjor players, then
the web is no different from anything el se.

Conversely if it were sonething that
woul d touch a mllion people, froma practical
poi nt of view maybe even free or with a royalty
it would still be an awkward encunbrance to put
upon sonething that should be like a utility.

The one point | did want to maeke
t hough that relates to a nunmber of these things

is WBC and | ETF and organi zations |ike that can
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do pretty much what they want and know that what
they do may be controversial but it will be
successful because they are the anointed, you
know, gatekeeper that people look to to do what
needs to be done.

But there are nany, nmany, nmany
consortia that don't occupy that enviable
position. Many consortium novenents are by
peopl e who want to pioneer a new technol ogy or a
new service or a group of vendors that want to
pronote a particular way of doing things.

For nost consortia standard setting
is hard work. It's really hard work. It doesn't
fall into your lap. So when you |ook at these
t hings you have to kind of herd cats and get
people to agree to things that will allow success
and not hanstring it.

You have conpetitors to worry about.
You may have other consortia, you know, who have
their own conpeting standards to push. You have
the indifference of the marketplace. You nay

credibility.
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Peopl e are al ways cheap shotting
t hings that you come out with saying, oh, that
doesn't work; that's just hype; that's just
pronotion. There's inertia.

So whenever you try to bring about
somet hi ng new, the people who are trying to
create the standards need to keep in mnd that
you really have to nake it easy. And sonetines
consortia nenbers are their own worst enem es.

So RAND ternms are sonething that you
shoul d be extendi ng yourselves to pronote. The
last thing | wanted to say is on the topic of
non-di scrimnatory licensing. It's inportant to
renmenber that one aspect of that neans avail able

not just to people on the sane basis or sone

relatively free basis, but available to everyone.

It may go out saying but it is
i mportant. But what you are committing is to
i cense everyone including your head to head
conpetitors and not up the ante for themon a
discrimnatory basis. | think everyone agrees

that fromthat basis it at | east neans that.
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After that it may get to be nore variable.

CAROLYN GALBREATH: | see we have a
| ot of coments. Dr. Stiroh, let's go with you
next .

LAUREN STIROH: In listening to sone
of the coments fromindustry peopl e about the
confusi on over what RAND neans and under st andi ng
that it nmeans different things to different
peopl e, and that there may be confusion even
wi thin one standard setting body over what that
means, | think that there maybe could be nore
agreenent over what it doesn't nean.

And | rnust say that |'mnot an
i ndustry person. |I'mcomng at this fromthe
poi nt of view of an econom st. But ny opinion of
what it wouldn't nean is royalty free in al
ci rcunst ances.

There may be circunstances where that
is reasonable. But to inpose it as a bl anket
requi rement certainly seens to nme to be
unreasonable. | think that one of the costs of

havi ng sonmething like that is that we don't know
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what we don't have.

It must be acknow edged that if you
can't be conmpensated for your innovations you
don't have the sane incentive to bring themto
the standard setting body. |[If you don't bring
them they don't get incorporated.

You said that what we have with the
Wrld Wde Wb is sonething that is easy and
understandable. | don't know if |I'm quoting you
directly.

But we don't know what we don't have
because -- and it may be that because of the
royalty free nature of it there were things that
wer e excluded that we could have had. And that's
a cost that is probably imeasurable but one that
we have to acknow edge exi sts.

CAROLYN GALBREATH: Di ck Hol | eman, why
don't we turn to you. And then we'll get back to
Dan Wit zner

Rl CHARD HOLLEMAN:  Just to respond, |
had a couple of comments for Andy. But Lauren's

comment | think is very appropriate in that the
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royalty free as the requirenment in any group does
have the potential of perhaps excludi ng what
m ght be the best technol ogy.

And if not carefully handled it could
be considered perhaps a |l egal issue froma
restraint of trade consideration as well. So |
woul d certainly support that. The one comment |
want ed to make harkeni ng back to Andy's renmark,
particularly just before the break about -- |
think it was a little too harsh

The standards people are not into
standards devel opnent for the licensing benefit.
| think that's got to be looked at in a little
broader way which is | believe typically
conmpani es, their participants get invol ved
because it is an activity in which they have a
busi ness interest.

And often that relates to either a
present or a future product or service of that
conpany. There may be intellectual property
associated with that, the overall goal being

let's get a standard that hel ps pronote our
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busi ness through the sale and pronoti on of our
products.

There are tinmes where intellectual
property becones a dinension of that. And to the
extent it does then they are interested in the
reasonabl e licensing revenue that can derive from
that. And | perhaps amclarifying perhaps Andy's
comment really in a broader sense.

So people do get involved because they
have a business interest. Part of that business
i nterest can be, okay, the objective of deriving
reasonabl e royalty fromtheir intellectual
property.

Allen's concern -- and | think this
goes to RAND, a point Carolyn wanted to focus on.
Where you have nmultiple patents on an individual
standard, there are sone real world exanpl es of
where the industry felt this was significant
enough to take sone other action, that being
patent pool types of activities.

MPEG the MPEG LA |icense authority

was sort of born out of that. But |I would point
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out that didn't happen in the standards bodies.
That didn't happen in the standards activities.

The standards participants in
devel opi ng the standard and the di scl osure that
t ook place saw that there was this nultiplicity
of patents that was coming forward. CQutside of
the 1 SO standards process they decided to try to
do sonet hi ng.

And they independently enbarked upon
the patent pool. Same thing happened on 1394,
commonly called Firewire in that regard. So
that's -- | think that's one exanpl e.

Where you' re tal ki ng about a concern,
Andy, for a product and the product has to conply
with multiple standards, let's say one from El A,
one fromI|1SO, one fromthe | TU, one from | EEE
that's a difficulty in terns of the cost of doing
busi ness.

| nmean everyone is faced with that
difficulty because of what the product needs to
succeed in the marketplace. | really get

concerned when | hear the expression of
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cross-licensing neans the parties are getting
everything for free.

There is value that is exchanged in
cross-licensing and there's risk. So even for
smal | conpani es you shouldn't, you know, feel
that, well, they're giving each other everything
at no cost to thensel ves because there may not be
noney flow ng across the boundary.

There is an awmful lot of IP that's
being put on the table. And sonetines that IPis
used by the other party in nore successful ways
t han the patent hol der has even used it
t hensel ves and to better advantage. So there is
val ue exchange there even in the so-called |arge
conpany portfolios. Thank you.

CAROCLYN GALBREATH: Dan, woul d you
like to respond to this.

DANI EL VEI TZNER:  Yeah, two points.
One is to Andy's point about the degree to which
WBC can do what we want or are -- | know you
didn't nean that. But the degree to which we

have flexibility here.
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And | think it goes back to a point
t hat Don Deutsch nade this norning, that there
is clearly conmpetition anong standard setting
organi zations. Cearly people who want to
pronote a certain technology as a standard have a
wi de range of choi ces.

And | believe that the choices that
any standard setting organizati on makes about its
IPR policy is going to be a differentiator. W
happen to believe that the approach we're headi ng
towards wll differentiate us in a positive way
and will provide value to our nmenbers as a whol e.

But no doubt, you know, | would be
surprised if we didn't have at | east one nenber
who | eaves WBC if we in fact adopt a royalty free
policy.

And | think we have al ready seen
suggestions that there is some work that could
have been done at WBC that isn't being done at
WBC because of concerns about |icensing policy.

And | think that that's an inevitable

result of this. | nmean no one has -- no
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st andards body today whether formal or de facto
or consortiumor whatever else has any kind of
| ock on any particul ar technol ogy.

| think there are certainly startup
advant ages that different ones have, but | don't
t hink that those necessarily last very long. And
I think that the conversation that started in
general in the standards world about what's
royalty free and what's RAND i s about different
bodies differentiating thenselves in sonme part.

The second point to the question about
we don't know what we don't have in the web, |
think it's hypothetically true that you never
know what you're not going to get if you don't
say you're willing to pay for it.

But | actually think in the case of
the web it's not true. | think we actually do
know what we don't have. Wat we don't have is
a whol e bunch of proprietary hypertext systens
whi ch exi sted before the web which didn't work,
whi ch didn't achieve the universal reach that the

web achi eved.
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Now I'm not going to say that that is
entirely because of licensing terms. But | think
that was a factor. | think the fact that the
basic web protocols were put out at zero cost
with no licensing terns at all was essential to
t he devel opnent of the web.

Sure, there may well have been
features that m ght have been put on the table.
But I can tell you that I"'mreally just not aware
of any feature that someone wanted to bring to
the web and cane and said, well, we'd really like
to bring this to the web if you would only agree
to a certain licensing term

It just hasn't happened. And the
reason | think that hasn't happened is
essentially because | think patent holders are
smart and understand what people are willing to
pay for and able to pay for and what they
are not.

And | think the web is an environnment
where at the level of the basic standards it's

hard to pay. Now, | think that there is a | ot of
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i censed technol ogy associated with the web.

The audi o and the video technol ogy
that everyone loves is |icensed technol ogy, is
RAND technology if that. And that's nanaged to
find its way onto the web certainly. But it
doesn't have the universal reach that the core
web protocol s do.

GAIL LEVINE: Can | junp in with a
foll owup question for you, Dan?

DANI EL VEI TZNER:  Yeah.

GAIL LEVINE: We want to take the
conversation to the universal level. And that
nmeans tal ki ng about not just the web but other
markets outside the web. But before we do that,
I wanted to ask you to hel p us understand what
makes the web speci al.

| renmenber at the begi nning of your
comments you said the web is uni que because of
certain market conditions. And maybe those are
t he market conditions that make royalty free

i censing work in your context.

Can you tell us what those conditions
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are so that we can distinguish the web world from
the other contexts that we've been tal ki ng about
t oday?

DANI EL VEI TZNER: Well, | think that
you can di stinguish some fromjust the actua
devel opnent history of the web. As | said, the
standards, the protocols initially were very
sinple and had no fees attached to them

And the web really only got its start,
if you will, because it was inexpensive and easy
for lots of people all around the world to put up
a website, to run a web server, to have a web
br owser.

And those were avail able at no cost,
and in many cases based on nore or |ess either
vol unteer | abor or in other cases government
subsi di zed labor. And that's true of |ots of
i nportant parts of the internet.

| think that what is going to make
the web unique going forward | think is a real
guestion. | do -- you know, | think the fact

that the web is for the nost part only in
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software is a distinguishing factor, and often
software that doesn't cost any noney.

You | ook at sone of the key pieces of
web software that everyone depends on, web server
software. The nobst popul ar web server is the
Apache web server. It costs no noney. You can
download it. You can run it on any conputer
And | think that's really different than, say,
the software that makes a tel ephone switch work.

You can't downl oad that for free. You
can't pick up a tel ephone switch, you know, on
the corner and just hook it up. So those are |
think the kind of things that have certainly nade
the web historically different.

| think what continues to nmake the web
different is the devel opnent of web technol ogy
continues to rely on very broad inplenmentation
across lots of different platforns so that we can
| earn how to build the best technology into
t he web.

W rely on having lots of independent

devel opers out there as well as lots of our large
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nmenbers' research organizations testing, trying
t hi ngs out before they become final standards.
I think that many ot her technol ogy arenas don't
have that kind of worldw de test I ab.

It makes the web frustrating often
ti mes because sonme of it is really still in beta
as people are using it. But | think it also has
contributed to the way that the technol ogy has
devel oped.

It doesn't just kind of energe out of
a research lab working. |It's subject to a very
wi de array of testing that is able to happen in
part because of the |icensing conditions that
exi st on the web.

CAROLYN GALBREATH: And if we are
goi ng then back to the question of when is RAND
sufficient, maybe we could tal k about this
outside of the web and outside of the internet.
Dan Swanson, you had sonme coments.

DANI EL SWANSON:  Thanks, Car ol yn.
Just a few observations about RAND and royalty

free licensing. One of the things that antitrust
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| aw acknow edges it's not very good at, meaning
antitrust enforcers and antitrust courts, our
court system and antitrust practitioners, is
figuring out what a reasonable price should be.

That was sonet hing that people were
very good at in the Mddle Ages. You know there
is a great nedieval concept of a reasonable
price, a fair price, a just price. But the
i nsights of nodern economics tell us that prices
are determined in markets and are the result of
supply and denand.

It's not sonething that's typically
easy for a Court sitting as a regulatory body to

determ ne and to effectively adm nister. Courts

are very, very loath to take the role of markets.

And | would certainly suggest they should have
that attitude.

So fromthe standpoint of inmposing
constraints on the possible subsequent
devel opnent of market power as the result of
anoi ntment or selection as a part of a standard,

obvi ously one wants to give incentives to
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standard setting organi zati ons.

One wants to bestow themwi th the
power to put limts, effective limts that wll
restrain that exercise after the technology is
chosen. And the whole trick is doing that in a
way that's consistent with antitrust |aw

Now, again we're not good at figuring
out ex post when a challenge conmes up what the
price should have been. You know, there are
econonetric methods to do it. There are a whole
variety of ways to try to do it. But generally
Courts just don't do that for the web.

So what | woul d suggest at |east,
what |'ve suggested in ny paper is we |ook at
obj ective indicators.

W're really best at enforcenent
when we have objective market private indicators
of what reasonabl eness anpbunts to: actua
transacti ons between private parties at a tine
bef ore the standard has been sel ected; private
i censing that takes place before standard

sel ection, before anointnent;
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And as a sonewhat secondary
substitute, the actions consistent with antitrust
constraints of standard setting bodies to invite
potential |icensors to give neaning to RAND, to
submt nodel termnms, to provide el aboration on
what their intent is as they go out into the
mar ket pl ace. Now, those are not perfect.

They may be unsatisfactory in many
i nstances. They are not going to deal with al
the uncertainties. But again when we're thinking
ex post of how we enforce the antitrust |laws, if
there is arole for their enforcenent, | think
you need to focus on those processes and
procedures to give rise to objective benchmarks.

Now, one thing that econom sts
general ly know and antitrust |awers suspect is
that zero is rarely a reasonable price. You
don't see that popping up in markets too much.

You know, that's why econom sts know
there is no such thing as a free lunch. It's
great to get a zero price if you are a buyer

But the flip side of that is it's not so great if
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you are a seller

And in the intellectual property realm
obvi ously the reason why we have intell ectual
property protection is to give those who have
engaged in costly efforts to create intellectua
property sufficient protection to give themthe
expectation that they will get a return for that,
sone return greater than zero.

So from an econom ¢ st andpoi nt
reverting to royalty free licensing doesn't seem
like a likely -- necessarily likely approach in a
general range of phenonenon.

And as an antitrust |awer one of the
things that's bred in the bones for us is a great
suspi cion of argunents to say, well, we had to
set the price at X because it was really very,
very inportant to do so, unique circunstances.

O course we have a whole carte
literature, a whole legal -- set of |ega
precedents that rejected the notion early on that
you could justify a price if it's otherw se set

in a naked way in violation of the antitrust
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| aws.

My favorite exanple of that -- and
then I'll finish and let others speak -- is a
case fromthe European Union where a cartel was
found out, was pursued by the European
authorities, and the case went up through the
| egal system

And at one point one of the conpanies
i ndicated that their defense was, A they hadn't
done it, but if they had done it -- this was an
Italian conpany -- they were conpelled to do so
by the circunstances of Italian society at that
ti me because of the Red Brigades, that things
were so uncontrollable that they actually had to
fix prices, although they denied they had fixed
prices.

So the European court of first
i nstance made short shrift of that as Anmerican
courts would. Again |'musing a sonmewhat
whi nsi cal exanpl e here.

But it's intended to reflect the

notion that our antitrust sensibilities are -- we
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don't typically ook at justifications if the
pricing systemhas been interfered with. W
expect to see that process take pl ace.

We | ook for objective indicators of
what that process yields. W don't expect to see
zero. W don't expect to see fixed prices higher
than zero. But we do like to | ook at objective
benchrmarks that will guide us in antitrust
enforcenent that will not be forcing us to revert
back to nedieval notions of fair or just prices.

CAROCLYN GALBREATH: Thank you. Allen
Lo, you had sone comments.

ALLEN LO The greatest concern that
| have about RAND terns is the inability or the
unmanageability of being able to fairly and
obj ectively assess what those RAND terns are.

And you' ve nmentioned perhaps sone, suggested sone
criteria, some objective criteria for doing that.

But it's been ny experience that even
when a patent holder has offered to |license a
patent or patents on RAND terms that not only do

t he standards bodi es and the ot her conpani es that



10

11

12

13

14

15

16

17

18

19

20

21

22

want to take -- potentially take that |icense not
know what that means, but nore tinmes than not the
patent owner itself doesn't know what that neans.

In nost cases it's typically the
pat ent owner that approaches the conmpany that's
i npl ementing the standard to say, okay, you've
been now i npl enenting this; it's tinme to pay up.

In sonme cases the conpany | ooki ng
to inplement the standard in good faith wll
approach the patent hol der and say, okay, you've
said you're going to offer these on reasonabl e
and non-discrimnatory ternms; what does
t hat mean.

In every situation that |'m aware of
the patent holder hasn't really deci ded what that
nmeans and is unwilling to give anything nore
specific than to say it means what it says,
reasonabl e and non-di scrimnatory.

You can figure that out and you can
wait a year or two until | come knocking on your
door and I'Il tell you what that nmeans. But the

position that it places conpanies in is to have
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that uncertainty while it's commercializing its
product .

And when the patent owner then
approaches the conpany it's in an exposed
position where it basically has to accept those
terns that the patent hol der dictates.

O if it doesn't accept the RAND
ternms, then you have the hol d-up situation where
if you get sued there are no nore reasonable and
non-di scrimnatory terns. The |icense was not
accept ed.

And so now you face potential damages
froma patent infringenment standpoint, potentia
wi Il ful infringement danages, as well as the risk
of an injunction. To nme what this all results in
is a couple things. One is it encourages this
type of behavi or.

And now it has gotten to a point where
every conpany that participates at least in the
industry that I'minis madly filing as many
patents as possi bl e on standards or drafting new

clainms to ol der patent applications that they had
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filed a few years ago to nake themread on
standards so that they will have sonething to
protect thensel ves with when they get approached.

And | don't think that this is the
kind of -- this kind of behavior seens to then
exacerbate the problemand continue it to a point
where eventually the risk is that it becones
conpletely debilitating.

GAIL LEVINE: Allen, can | ask you a
foll owup question to that? And the point you' ve
raised is a really perplexing and chal | engi ng
problem It's basically the problemof the
ex post setting of RAND.

G ven the costs that you face when you
try to do it ex post, what's the solution to your
m nd? How woul d you sol ve the probl enf

ALLEN LO In ny mnd the sinplest
solution would be royalty free. | nean that's
the only way that you have certainty, and that's
the only way that you can know up front and not
have to then deal with a |Iot of the issues that

wer e di scussed this norning about notice and just
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t he admi ni stration of these kinds of policies.

| understand that there is --

Di ck Holl eman' s point about value in patent
portfolios. In ny mnd when | | ook at patents,
patents are really nothing nore than the right

to sue. Wen you take a license, you don't get
access to any nore technol ogy than what's al ready
out there.

What you get is the freedomto not
have to worry that this person who has this
patent is going to sue you. And when you talk
about cross-licensing royalty free, the val ue
that you're returning to sonebody el se is that
you are al so agreeing that you are not going to
sue t hem back

And so while that is value, | don't
see that as being the kind of value that really
is the same as transferring technology or really
enabl i ng sonebody to create a product.

It's really just an agreenent to say
we're not going to sue each other. And to ne

that's the kind of environnment that really --
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that is rmuch nore proconpetitive than | eaving
it to RAND terns.

GAIL LEVINE: And | guess if royalty
free is the answer, how would you respond to
Lauren Stiroh's point that if you insist on
royalty free you' Il never know what you don't
have; you'll never know what you m ght have
gotten had you not insisted on royalty free
i censes?

ALLEN LO | shoul d probably qualify
that. It may depend on the industry. [t may
depend on the technol ogy and whether there is
absol ute market power in having a patent over a
standard, and if the standard is absolutely
necessary to play in a particular area as |
believe it is in the case of perhaps the web and
the internet.

Then | don't know that we have any
other choice. It could be though in other areas
that RAND ternms make sense. And as Dick Hol |l eman
has said, these have been things that have been

around for a while and they -- if it's not broken
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don't fix it.

What seens to be different today than
per haps 10, 15, 20 years ago is this notion that
certain standards are really indi spensable and we
can't live without them | believe that there is
adequate notivation to innovate in the areas of
the internet and the web that will naturally
cause people to want to standardi ze.

In the case of -- in the networking
area one of the things that notivates conpanies
to want to standardize is that customers wll
not buy often tines product that inplenents a
protocol unless they knowit wll be standard,
standardi zed, and that know that this will becone
t he standard, because they don't want to have to
then risk inplenenting, using that product and
then finding out later that that's not the right
product .

So there is a lot of pressure by
custoners to naturally cause vendors or conpanies
produci ng product to standardi ze around sonme sort

of specification. And quite frankly they create
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a lot of the pressure for the conpanies to
col | aborate and to do that.

There is another natural reason for
conmpani es who want to do that, which is that
they don't want to be the ones inplenenting
proprietary protocols later to find out that
soneone el se has standardi zed around sonet hi ng
el se and now they're conpetitively behind because
t hey' ve i npl emented sonething that no one el se
has. And in the internet that's sonething that's
just not going to have any utility.

CAROLYN GALBREATH: Thank you. |
don't want to stop the discussion in any way, but
I would like to get fromthe concept of royalty
free and when RAND may not be sufficient which
we' ve heard about, to the other possibilities of
per haps defining RAND up front and whether that
shoul d rai se concerns for us as antitrust
enf orcers.

So if we can go to Professor Gfford
and get comments -- and if you could, maybe weave

your ideas into that question that |'ve just
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posed, and then we'll just continue down the row
and hope to get sone of those issues out on the
t abl e.

DANIEL G FFORD:  Well, | guess |'ve
got a couple of thoughts in ny mnd. One, |
think we have just heard -- actually we have
heard several tines today that one of the
problens with RAND is it means different things
to different people.

And, you know, reasonable and
non-di scrimnatory terns may work really well
with one set of actors, and may not work as well
wi th anot her set of actors because a second set
of actors may have different expectations or
di fferent perspectives. And what's reasonable to
one person may not be reasonable to another.

But | think perhaps that all goes to
as we were just saying objective, sonething
obj ective. Wuere can we get sonethi ng objective?
And maybe we can get sonething objective by
getting everything -- | nean all of this is

i nformati onal problens | think
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| mean everything that -- all the
difficulties we're encountering, well, all right,
we say we lack information. W don't know what
the patent owner is going to ask for revenue
tonmorrow. There are informational problens, and
those are basically institutional problens.

You know, how can we structure our
institutions in such a way as to facilitate
people acting intelligently and seeking their
own interests in a way that induces value for
everyone. And, you know, part of these hearings
I think are so that the antitrust |aws don't get
in the way.

| mean that was one -- | thought
that was one of the ideas, is that we were going
to see what ways the governnment enforcenent
agencies could find to facilitate resol ution
of the problens that people have.

And maybe part of that is to, you
know, either, one, get out of the way, or, two,
assure people that when they are taking --

engagi ng in behavior that is socially beneficia
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they won't see thenselves as risking antitrust
liability. | guess those are ny current remarKks.

CAROLYN GALBREATH: Dr. Besen?

STANLEY BESEN. W' ve been tal king
al nost exclusively about the R part of RAND. And
| want to say a word about the N-D part.

CAROLYN GALBREATH:  Thank you.

STANLEY BESEN. And | guess just a
few points. First of all, | think one should
recogni ze that for econom sts discrimnation is
not necessarily a bad thing.

In fact there are sort of well
known propositions in econom cs that show the
circunstances in which discrimnatory pricing is
actually efficiency enhancing. So that's sort of
poi nt one.

Second, we even know there are cases
in which certain goods m ght not be produced at
all but for the existence of discrimnation. So
in fact it may not only be efficiency enhancing
but may be actually indispensable to the creation

of the product, which brings nme to the specific
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exanpl e here.

| happen to know of a case in which an
entity, a large entity got a lower |icense fee
than did subsequent adopters. And it got it
| argely because its early adoption was critical
to the evolution of the standard.

Once this firmadopted the standard,
other firnms followed. Question for the panel:

Is it discrimnatory to give that entity a | ower
I icense fee than people who cane | ater when the
risks are smaller and their inportance to the
selection of the standard is |ess?

CAROLYN GALBREATH: Woul d anybody |i ke
to take that? Dr. Stiroh?

RI CHARD HOLLEMAN: 1'I| take on any
questions. | think it is an inportant point that
Stan brings up. And | think the current practice
is -- and | harken back to what |'ve said
earlier. The whole idea of -- and | use
discrimnatory in a different sense.

From a standards point of viewit's

maki ng a |license avail able to whonever requests
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a license under reasonable ternms and conditions
makes you non-di scrim natory.

But using it in the context of a
discrimnatory license or royalty, | think the
whole premise is it's reasonable if the two
parties agree that it's reasonable.

And the fact that | may charge two
dollars for you to cross ny bridge because you
are the first one to go across and you wanted to
be first to get across it and |I charge everybody
el se five dollars who cones |ater, those people
don't necessarily -- or we cannot assune that the
five dollar per person charge is unfair
di scrim nati on.

Let ne use that. Unfair
di scrimnation given Stan's reference to
discrimnatory is not necessarily bad if you want
to use discrimnatory that way. So it goes back
to this reasonabl eness.

The test is not that it's the same
royalty rate for everybody. And | would agree

with Stan. | think value propositions could be
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created between the licensor and the |icensee
that say we both feel this is reasonabl e.

But the one | negotiate today is going
to be different perhaps than the one | negotiate
tomorrow. But both parties will feel that the
license is reasonable. And that's what | think
is difficult interns of trying to focus on a
uni versal guideline or a universal objective.

And then if you then take this back to
what we tal ked about this nmorning -- and I'm
diverting a little bit in terns of disclosure --
and you apply the whol e di scl osure concern
agai nst that, particularly applications, not just
i ssued patents, and you throw that into the m x
there is even a further uncertainty.

And while there are people who would
like to think this is an industrial strength
process and the proposals about, well, we ought
to | ook at value and maybe determ ne what's right
or not right, in the back of ny head | say they
seemto be tal king about the SDOs doing this.

And this whole process as |'musing
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the term it's not industrial strength. It works
to suit the situation and the objectives of the
group that's involved, the parties that are
involved. And | think that applies to reasonable
and discrimnatory the way that Stan asked the
question. Thank you.

CAROLYN GALBREATH: 1'd like to go to
Lauren Stiroh and Mark Patterson just briefly and
t hen nove on to some of the other questions that
we want to get to this afternoon

LAUREN STIROH: | wanted to address
a coment to sone of the points that we heard
earlier about when there are guidelines, pre- and
post guidelines, elenents of an actual |icense
that we can | ook at, and sonething that Allen
sai d about there being uncertainty about what
you expect.

And then Dan G fford nmentioned that
there are informational constraints. | think
just one point that | want to nmake briefly is
that the times when antitrust concerns and market

power nmatter are, as we heard earlier, the tines
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when there are alternatives.

There is nore than one equal ly
val uabl e alternative. One is chosen. There are
sunk costs, and it becones the standard. And the
mar ket power of that technology is much greater
than it was before. |In those instances we do
have i nformation

We know what the alternative was
because it had to cone forward in the standard
setting arena. And so we do have information to
use as a guideline across industries that woul d
put sone bounds on what the Rin RAND has to be
or can't exceed.

CAROLYN GALBREATH: Thank you. Mark?

MARK PATTERSON: | just wanted to
respond to Stan Besen's question. | guess if
you're thinking that one could discrimnate on
the basis of the risk taken by the licensee, it
woul d make -- you would want to ask what are
t he risks.

If the risks they are taking are

related to whether the standard will be adopted
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by all the people out there in the world that
are -- you know that are thinking of adopting the
standard, then I don't think that's related to
the patentee at all.

| don't know that the patentee should
be able to discrimnate on the basis of risks
that are related to the standard adopti on which
is sonmething the patentee does not necessarily --
has not necessarily created nor is entitled to.

DANI EL VEI TZNER:  Can | just nake one
comment in response to Professor Gfford? This
is on the process question about defining RAND

| just wanted to nention that one of
the actually fewitens that there was broad
agreenent on in our patent policy discussion
is that we did need a venue inside WBC for
di scussing issues related to |icensing nodels
at least if not licensing ternms precisely.

So we have this entity called a patent
advi sory group which is a group that is part of
WBC that's conprised of the organization's

menbers' kind of main representatives to WBC



10

11

12

13

14

15

16

17

18

19

20

21

22

308

It's not the technical working group
nmenbers because everyone agreed they don't know
how to tal k about this stuff or they don't want
to be out -- they are not allowed to tal k about
this stuff.

But we did cone to the conclusion that
there had to be a venue for sorting this out.
How far the discussions in that group go
certainly raised questions that would be -- that
woul d be rel evant here. The group is not the
price advisory group. So we didn't anticipate
that price would be discussed per se.

But | think in agreeing that we wanted
to all ow our nenbers a venue in which they could
tal k about which way to go on an adopti on of
certain technol ogy and what the licensing terms
m ght be, | think it's only natural to assune
that price is going to be a factor at least in
t heir own consideration.

So we've at |east taken one step in
the direction of saying there has to be a way to

tal k about these in the process.
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CARCLYN GALBREATH: Thanks, Dan.

That actually gets us right where | wanted to be,
which is in response to Professor Gfford's
guestion should antitrust get out of the way.

If antitrust gets out of the way would
negoti ati ons over what RAND terns nean sol ve the
probl emthat we've been tal ki ng about today, or
would it raise other problens for the people that
woul d be tal ki ng about these issues that should
or mght give us concerns as antitrust enforcers?
And "Il just throw that open to the panel.

DANI EL SWANSON: | was going to say
the answer to the question is antitrust should

get out of the way of ny clients. But that may

not be --

PANELI ST: Then they woul dn't be your
clients.

DANI EL SWANSON:  |1'd be popular for a
while. | think, Gail, the answer | would give

is, no, antitrust doesn't need to get out of the
way to the point of repealing the |aw agai nst

price fixing.
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And | think you can glean from ny
earlier coments that | think that we can observe
our normal sensibilities here even though there
may be | ots of uniqueness in sone sectors of
course in antitrust we're fully capabl e of taking
into account, but that we want to adhere to our
normal sensibilities of avoiding, you know,
collusion on price, on royalty rates, on terns
and the I|ike.

Now, how do you acconplish what we've
all tal ked about, which is to avoid the power
t hat cones from anoi nti ng?

Prof essor Patterson's superb paper
tal ks about that in sonme sense froma patent |aw
perspective. What is the entitlenment under the
patent law that flows fromthe standard sel ection
itself?

In the antitrust sense | don't think
we have an antitrust policy that intellectual
property holders aren't entitled to enhance the
value of their intellectual property if they

happen to be | ucky enough to be anointed as a
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standard wi thout sufficient conpetition that
ot herwi se coul d have taken pl ace.

You know, antitrust recognizes
t hat even nonopolies that come about through
happenst ance and good fortune are entitled to
exist and in fact to charge a nonopoly price.

So | think the antitrust policies are
not to deprive a lucky intellectual property
hol der of their returns, but certainly not to
stand in the way of the ultimte consuners and
their inmedi ate representatives, the direct
purchasers, |icensees of the technol ogies to keep
the system as conpetitive as can be with the kind
of pol ar case being the auction scenario.

Now, can you do that in a way that's
consistent with antitrust strictures against
price fixing? And | think the answer is yes.

And certainly I"msure -- | know a |ot of |awers
who try to advise in this area to try to
acconplish this goal

First of all, although it would be

certainly direct and speedy to have the standard
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setting organi zati on negotiate on behalf of al
of its nenbers to the extent that there are
putative licensees, that | wuld say is at one
end whi ch probably poses way too many antitrust
probl ens.

And | don't think that the strictures
that exist that constrain that are likely to be
changi ng even as a result of these hearings,
al though | could be wong. At the other end of
course is the case that we've heard about where
no one tal ks about pricing at all

No one tal ks about ternms. No one
tal ks about royalty rates. No one even solicits
i nformati on about those. And that doesn't seem
too sensible at | east froman econom c standpoi nt
and froman antitrust policy standpoint. W
al ways want to see nore conpetition if we can at
| east not inpede its com ng about.

Sol end up in the mddle. Is it
possi bly consistent with antitrust to create
i ncentives for contending technol ogy owners

to supply the econonm c data that infornmed
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i ndi vidual s would want to have in order to nake
a deci sion, balancing that against all of the
great technical data that standard setting
organi zations are superb with no antitrust
ri sk what soever at generating and testing and
conparing and the like, to conpare the econom c
side of the coin to the technical side of
t he coin.

And how do you do that consistent with
the antitrust laws? WIlIl, | think you can ask a
candi date technol ogy owner to indicate things
like will you license, commt to |icensing on
RAND terms? WIIl you provide us with what your
nodel or representative terns are?

And | think in sone sense to answer
Stan's question, one way froman antitrust
standpoi nt to provide protection later on if you
want to discrimnate is to see here is the range
and here are the factors at that stage.

And to essentially get again ny thene
of getting objective benchmarks, to get that

i nformati on brought out in the process, now what
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do you do with that? That's where the antitrust
probl em cones in.

If all of the nenbers take that
information and start chatting with each other
saying it's too high -- typically they are not
going to be saying it's too low. That's what the
ot her side says. Then that seens to get us back
into the antitrust danger area again.

But I'mnot sure. | don't think that
you need to talk about it in order to get the
effect that is desired. And that is the kind of
auction environnment where the submitters know
that their chances of success, their chances of
bei ng anoi nted depend upon the individua
eval uation of this econom c data.

As long as it is presented, avail able
to the various participants and nenbers they can
make each of them an individual determ nation.
They may want to talk about it. But they can
always call up the putative licensor.

They don't have to talk to each ot her

about it. Again it nmay not be a solution that
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ends up being one that works in all scenarios.
|"ve seen it work. So | do believe it can work.
| believe it poses linmted antitrust risks.

| don't think antitrust chills that
type of a process. And it can kind of align the
antitrust policies with the econom c incentives
that, you know, we should want to see take place.

CAROLYN GALBREATH: Thank you. We'l|
go to Lauren Stiroh.

LAUREN STIROH: |I'min agreenent with
what Dan said. And | think that one thing I
would like to add to that is that we don't
necessarily have to throw antitrust and antitrust
| awyers out. But what we m ght want to do is add
econom sts in.

And if we don't want to bring price
di scussion right into antitrust -- which | don't
want to say to throw that out conpletely because
I think as an econom st that is the solution.
Bring the price discussion right in.

But we could get to the same point not

by discussing price but by discussing cost. As |
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mentioned earlier, the cases where this matters
is where you have two alternatives and the bounds
are going to be set by the difference in the
advant age of the chosen over the next best

al ternative.

Those costs are known or could be
determ ned. And so the discussion could be over
costs and upper and | ower bounds rather than
having an explicit auction although I'mcertainly
not opposed to having an explicit auction.
think as an econom st that's an excell ent
sol uti on.

CAROLYN GALBREATH: Andy Updegrove?

ANDREW UPDECROVE: There are a nunber
of thoughts | have, but let nme just nake one very
explicit suggestion because it's right up
your ally.

There is a thing called the National
Cooperative Research and Production Act which has
a very rough and variabl e overlay standard
setting organi zation to standard setting

organi zation. |It's very easy to conply wth,
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very |l ow barrier to entry.

Any consortia can do it at little to
no cost. The suggestion is that | think what
you're hearing is a lot of creative energy about
we all identify a problem Everyone involved in
t he process is nervous and scared.

There are clearly sone proconpetitive
goals to be secured. But there is a |ot of
searchi ng about how to go about it. It seens to
nme that RAND terns specifically and standard
setting generally are exactly the type of
situation that the NCRPA could cover and
shoul d cover.

It just happened to have cone along to
answer sonmewhat different problens rather than
this having been in the cross hairs. | would
think that that would be a splendid thing for the
FTC and the DQJ to pronote and while they were at
it totry and do two small corrections.

One is that standard setting
organi zations by definition are international

when you're in the areas that you're talking
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about. There is no such thing as an American
tel ecomissue or an American worl dwi de web issue.

It may be U S. -centric, but by
definition it extends beyond the borders. That
nmeans that you need to have the rest of the world
involved for U S. interests to succeed.

Doubtless as a result of the politica
pressures on the NCRPA when it came out, there is
a provision in there which says that a non-U.S.
menber or non-U.S. participant in whatever
process is under review, is only protected if
that -- the country in which they are domiciled
has an equi val ent | aw gi vi ng equi val ent
protections to Anerican conpani es engagi ng
in simlar behavior in those countri es.

Well, we can all think of a few
Senators that m ght have, you know, suggested
that. But needless to say there couldn't be any
country in the world that happens to relate to.

If what we're really trying to do is
try and help U S. conpani es succeed and not

havi ng conpeting standards efforts in other
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countries, it seens to nme that it would be great
to extend this explicitly to standard setti ng,
renove that restriction

There is one other thing that | think
woul d be hel pful. As currently witten there is
a requirenent, sonmewhat vague, but easiest to
interpret as saying that the NCRPA will only
apply if a consortiumor standard setting body
begi ns conplying within 90 days of formation.

Very frequently organi zati ons get
going on an informal basis as a forum interest
group, or whatever. They may |ater incorporate
but it's not at all certain that they haven't
| ost the opportunity.

It would be great if one could at
| east say that you could file with prospective
effect for actions taken prospectively. It's
not obvious to nme why that woul d underm ne the
original goals of it.

You woul dn't i nmuni ze prior conduct,
but you could prospectively. | think that

that -- you know, other than legislative tine
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obviously would be a clear win that woul d be of
assistance in this situation as well as standard
setting generally.

CARCLYN GALBREATH: Thank you. W're
com ng very quickly to the close of our time here
today. And |I'd like to outline where | think we
shoul d probably go to wap this up the way we
want to.

Typically as antitrust enforcers we do
t hi nk about things |ike market power when we | ook
at anticonpetitive consequences froma particul ar
set of actions.

And so I'd like to turn for a few
nonents to that and just to how we shoul d | ook at
mar ket power after a standard has been set. |
t hink that Lauren Stiroh and Dan Swanson have a
few i deas for us about that.

And then I'd like to turn to Mark
Patterson who has cone up with sone ideas about
the way we could actually figure out what RAND
nmeans or what pricing neans in ternms of a

standard. And I'd like himto take the fl oor
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and just give us a few nonments of his ideas
about that.

And then for the end of the day |I'd
like Professor Gfford to if he could just wap
up for us with perhaps a mnute or two of
comment s about where we've been today and what he
t hi nks and maybe what the panel thinks as well
are the nost interesting and chal |l engi ng
guestions that we've conme out of this process
with. So with that perhaps I'll turn it over to
Dr. Stiroh and then Dan Swanson.

LAUREN STIROH | will start by
echoi ng sonme things that we heard this norning,
that what | think would be worthwhile is to
di sti ngui sh between the market power that cones
fromthe technology on its own and the narket
power that conmes just fromthe standard, the act
of setting a standard that el evates a technol ogy
above the conpetitors.

What m ght be a useful definition is
to say that the market power that just comes from

the standard is undue market power. And it's the
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exerci se of that market power that the antitrust
authorities mght be interested in.

VWhat |'d |i ke to enphasi ze though is
that not all of the market power is necessarily
going to come fromthe standard.

And it's certainly possible that a
technol ogy will have sone val ue outside of the
standard setting arena, and that what we want
to ensure is that what we -- when we have a
reasonabl e and non-di scrimnatory license that it
reflects the value of the technol ogy out of the
standard setting body.

It doesn't strip it of the value that
it had had it never cone into the standard
setting arena, and that whatever RAND rule we end
up with maintains the incentives for people to
bring their technol ogies into the standard
setting arena.

And so where | cone out on the issue
of market power is that the market power that's
due to the technology is what the technol ogy

could have earned in a conpetitive environnent if
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it were going to conpete to becone a de facto
standard rather than be chosen in whatever tine
frame the standard setting body is operating
wi t hi n.

But if it were to conpete over the
long run to becone a standard, what val ue woul d
it attain then, taking into account the costs it
woul d incur in trying to becone the standard but
al so the value that it has conpared to the
alternatives that eventually make it be the one
chosen alternative.

CAROLYN GALBREATH: Thank you. Dan
Swanson?

DANI EL SWANSON:  Thi s issue of market
power obviously is a thene that is in ny paper
and |'ve returned to it a nunmber of times in ny

comment s today.

The first observation |'d make i s that

I think we've reached the point in the evolution

of doctrine where we all agree, w thout coll usion

| mght add, that market power does not arise

nmerely by virtue of the existence of intellectua
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property protection. That | think is relatively
non-controversial at this point in our history.

Maybe a sonmewhat nore controversi al
guestion is whether or not market power that is
protected by a standard or a standard that is
protected by -- I'"'msorry -- whether or not
intellectual property that is enbedded in a
standard sonehow is treated differently in
a sense.

In the first instance, is there
any reason why we would want to as a matter of
presunption take a different course than the one
that we take with intellectual property generally
today in the nodern antitrust econom cs world and
be willing to indulge a presunption that if
intellectual property is enbedded in a
proprietary standard that in that case we will
assunme that there is sonme neasure of nmarket
power. And | think that's not a good idea.

It's | suppose an enpirical issue.
And certainly if it is or to the extent it is |

don't think that there is a consensus that that
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assunption or presunption would be warranted by
what we know to date.

Andy Updegrove and | were tal king
before we started the panel, and Andy was
poi nting out -- as he has pointed out today any
nunber of instances where even what one m ght
t hi nk of as powerful technol ogi es or powerful
pat ents have been trunped even though they have
been enbedded in standard by ot her standards or
ot her technol ogi es hel d perhaps by |ess notable
or well known |icensors.

So | don't think we want to change
our viewthat it's a matter of the factua
ci rcunstances of the individual technol ogy market
at issue. Having said that, | return to the
scenario that | think confronts antitrust
enf orcenent somewhat vitally.

And that is you are always going to be
aski ng these questions when you are confronted by
a claimof anticonpetitive conduct by a |icensor
who has been anoi nted whose intellectual property

is in a standard.
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And at that point either ex post there
is an argunent that that |icensor does have
mar ket power or there isn't. Now, if there
isn't, presumably there's no issue at all
because it usually doesn't go the other way
around.

You have narket power and you |ose it.
Real | y what happens -- what we're concerned with
is you don't have it but then you gain it. So if
there is market power at the ex post stage, we
m ght give up and say that's enough to go on and
engage in our analysis of conduct. Some of this
soneti mes beconmes a bit semantic.

But I would still think of this nore
properly as a question of analyzing market power.
But if we don't take that tack then we m ght ask
oursel ves was there an earlier phase where before
sel ection there was conpetition, sufficient
conpetition for antitrust purposes for us to
concl ude that market power at that point did
not exi st.

And if we conclude that's the case,
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under what circunstances ought we to nmake that
time frame the relevant tinme frame for naking
the legal antitrust assessnent, the kind of
jurisdictional assessnment of whether or not
mar ket power exists.

And it seenms to me that one could do
that. And doing so would be consistent with the
case law that is evolving after the Suprene
Court's Kodak decision by reasonabl e from anal ogy
to those cases.

And exam ni ng whet her or not there are
private or market constraints that are inposed
during the period of ex ante conpetition that
have not been transgressed and that therefore
would tell us if that were the case, that
al though there m ght be ex post market power,
it's not an antitrust problem because it has been
constrained in the ex ante world by the private
mar ket system

And therefore what's happening i s not
actually an exerci se of nmarket power. \What are

t he circunstances where one can reach the
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conclusion for purposes of antitrust enforcenent
that ex ante institutions have constrained a
licensor sufficiently so as to ignore arguable
ex post market power?

VWell, one is going to be the type of
Kodak consi deration of sophistication and a
relative degree of information and know edge on
the part of the participants in the process.
Now, one can debate about whet her or not perfect
know edge is required.

A lot of very respectable econom sts
have opined in very persuasive witings at |east
t hat persuade nme that perfect information isn't
required. And the courts | think have seened to

agree with that.

The post-Kodak Circuit Court decisions

like PSI and others have seened to agree with
that. So one condition is sophistication,
know edge, not perfect know edge, reasonable
know edge.

The second condition is an actual

constraint, a license that is involved in the
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particul ar circunstances, or -- and this is the
question -- a RAND conmitnent on the part of this
put ati ve def endant.

And so if that RAND comm tnent is
going to suffice to qualify this defendant for
the get out of jail free card that would arise if
he coul d convince the antitrust enforcer that in
fact a conm tnent was mneani ngful enough so as to
deprive himof the ability to exercise any
ex post market power, if we're going to go down
that road, then what we really need to do is | ook
at whether or not the record exists to show that
there was content to that RAND conmm t nment
ex ante.

And that's why to ny mind in sone
sense this puts it all back in the lap of the
eventual possible defendant. If you're a
licensor, if you want to be anoi nted, but you
al so want to be protected from possible antitrust
enforcenent later on, then it should be in your
interest to give contents to RAND.

It should be in your interest to
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supply nodel terms, to be conpetitive obviously,
to enter into licenses with those |icensees who
want to license before the standard sel ection
process is at a concl usion.

And if you do so, the benefit of that
is it may serve as key evidence |later on that
you're not transgressing the limts that were set
at a tinme when the market was conpetitive.

So if the claimlater is you're
charging a license fee that is too high, a
royalty rate that is too high, you can point back
and say, well, look; | provided the standard
setting organi zation nodel ternms that were in
fact even higher, and those were good enough
back then for ne to be selected as the standard,;
I rmust not be exercising market power now.

So that at |east would be one possible
approach to analyzing the relationship between
ex post and ex ante -- ex ante conpetition,
ex post market power that's consistent wth what
we see in the treatnent of franchise contracts

and aftermarket situations and the |ike, all of
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whi ch have been very extensively anal yzed in

light of the Supreme Court's decision in Kodak.
CAROLYN GALBREATH: Thanks very nuch.

And | think we'll turn now to Mark Patterson.

Mark, if you could give us the benefit of your

t hi nking on this and wal k us through how you

think that valuation m ght be done.

MARK PATTERSON:. | think given the
time I'll just try to give a few comments from
what are in ny paper. It may be a little

i ncoherent, but rest assured the paper is
powerful ly conpelling. | have a couple of points
in the paper, nmaybe one conceptual point and two
practical points perhaps.

The conceptual point is | think we
coul d maybe benefit in this area by thinking of
standards as intellectual property thensel ves.
They are typically not patentable for any of a
variety of reasons.

But they have nuch the sanme econom c
characteristics as traditional intellectua

property and so need maybe protection in the sane
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way they may be expensive to produce but the

val ue may be easily expropriated by, say, an IP
owner who wants to |license at unreasonable terns
per haps.

So | suggest we think about the patent
standard situation simlar to a bl ocking patent
situation where you have a basic patent and then
a follow on inprovenent patent. And there can be
bar gai ni ng breakdowns there that prevent the
parties from agreeing on terns.

And so what | try to do in the paper
is go through sone situations where | think
there's sonme objective evidence that you could
try to ascertain the value of the standard and
the value of the patent in a way that would help
sol ve the bargaining problem

And ny points here are not that
different fromthose of others on the panel who
have made roughly the sane point. | do try to
tal k about the situations in which sone objective
evi dence m ght be avail abl e.

For instance, people here made
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di stinctions between standards that reduce the
cost of conmplying with the -- or patents that
reduce the costs of conplying with the standard
and patents or inventions that have independent
t echni cal val ue.

| f what the invention does is reduce
the cost of conmplying with the standard, there is
probably a fairly good objective nmeasure of how
much cost reduction is provided.

And there may be fairly good objective
nmeasures of alternatives to the costs of
neeting -- conplying with the standard in
alternative ways if those alternatives do exi st
or m ght have existed. |If an alternative
standard m ght have been created, one could use
it as an alternative.

And therefore you could conpare the
cost reduction in the various situations to
deci de on some objective neasure of what the
patentee mght be entitled to. And this would
gi ve sone content to reasonabl eness.

It mght in fact overstate what the
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patentee is entitled to because in a typical
bargai ni ng situation they probably woul dn't get
all that value. |In the situation where an

i nvention provides a technical benefit over and
above the standard, there nay al so be sone

obj ective measures.

As Dan Swanson said a few m nutes ago,
you coul d | ook at prestandardi zation |icensing
terms. And one court at |east, the Townsend
Court in Townsend versus Rockwel | has sort of
seens to | ook at that.

It points to licensing ternms that had
been offered by the patentee as if that was a
neasure of -- before the standardization as if
that was a neasure that we m ght want to | ook to.
The problemwas in that case that those -- and
Dan may actually nention this in his paper too.

Those terns were offered to the
standard setting organi zation. So they
contenpl ated t he standardi zati on. Wat you woul d
really need to look at are terns that actual

i censing transactions occurred at before the
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st andar di zati on.

Now, often that information isn't
going to be available, but sonmetines it wll.
There may al so be alternative inventions that one
coul d use to nmake sone neasurenments of the
rel ative val ue.

| talked briefly in the paper about
the G F controversy where the G F graphics fornmat
turned out to be covered by a patent on an
algorithm for data conpression. And there were
efforts to create -- subsequently to create
alternative nmethods that were only partly
successful .

But even if there is only a partial
success you coul d maybe use that to get sone sort
of evidence of the actual technical value
provi ded by the standard. Then | also talk
about the situation where one might argue that a
patented invention basically enables the creation
of the standard.

There are sone inventions that are

just directed towards interoperability. And it
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m ght then be that the interoperability that the
standard provides is only nade possi bl e because
of this invention.

And in that case |I think you can
make a reasonabl e argunent that the patentee
is entitled to whatever they can get. They are
basically entitled to the value of, you know,
the entire market power created by the standard
because they arguably created it.

| tal k about two exanples of this.
| say, you know, in this case you mght want to
| ook at the clains of the patent and see exactly
what the nature of the inventionis. And | talk
about the clains of the Dell patent that was at
issue in the FTC s case.

And you could make an argunent |
t hi nk maybe that those -- that that invention
was directed at sonmething that hel ped nmake
interoperability nore possible, in which case you
could imagine that Dell mght be nore entitled to
the returns fromthe standardization than anot her

exanple | give which is the Ranbus patent which
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doesn't seemto relate to the interoperability
that was at issue in the standard in the
Ranbus case.

Then | talk about -- | talk also in
t he paper about de facto standards. And ny take
on de facto standards -- and here | do disagree
with sonme of the people on the panel -- is that
they should be treated just like de jure
st andards.

There's no particul ar reason why --
even in a de facto context the market is going to
function to adopt what it thinks is the approach
t hat provi des the best bal ance of, you know,
techni cal aspects and cost.

But once it does adopt it a lot of the
value of the intellectual property that becones
the de facto standard is still created by parties
that are not the patentee, created by the parties
t hat adopt the standard.

And they can increase the demand
tremendously. And that's not sonmething that |

bel i eve the patentee or, say, even the copyright
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owner should be entitled to.

Finally I want to say a little
sonet hi ng about | ock-in standards. Sonme of you
may be famliar with the | M5 Health case that the
Eur opean conm ssion is currently pursuing. It
i nvol ves a copyrighted standard nmaybe.

It's unclear exactly whether the val ue
of this comes frominteroperability which m ght
make it a standard |ike those we have tal ked
about today, or whether it just cones fromthe
fact that a bunch of |arge users adopted it and
invested in adapting their internal systenms to
using it.

| think in those cases again the
i nvestnent there and the value is created by --
not by the copyright owner in that case but by
t hose who have invested in training, materials,
and that sort of thing. And so the patentee or
in that case the copyright owner shouldn't be
entitled to that.

Now, | do agree with Dan Swanson t hat

ex ante sonme of these things could be -- there
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can be ex ante constraints on the creation of
sort of lock-in or other forns of ex post power.
And this conmes to ny second practical point.

| think it only is possible for the
ex ante bargai ning, say, to reduce these problens
i f people know what the ex post rules are going
to be. Currently because RAND i s undefined and
reasonabl e i s undefi ned no one knows what the
rules are going to be ex post, say, if Allen Lo's
conmpany just wanted to decide to infringe.

It's conpletely unclear what a
court mght award as damages. |It's very hard to
bargain ex ante if nobody has any idea what the
background legal rules are. So | think it's
i mportant that we get sone idea conceptually of
what the damages ought to be.

| think that will help enable ex ante
i ncentives and make bargai ning much nore |ikely
and sol ve sone of these problens.

| also think that having the patentee
or the P owner's |ike prospect of returns

confined to its technical contribution would have
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anot her desirable effect, and that is to reduce
t he kind of rent seeking behavior and
non-di scl osure that currently happens.

The reason that there is
non-di scl osure is because you think you can sneak
up on sonebody and anbush them |If the rules are
that even ex post in an anbush situation you
can't get nore than your technical contribution
there's just no point in non-disclosure. And so

that might pronote the standard setting process

as wel | .

CAROLYN GALBREATH: Thank you very
much. In the couple of mnutes that we have |eft
| think we'll turn to Professor Gfford for just

SOMe W ap- ups.
DANI EL G FFORD: Okay, a rapid
wrap-up. Well, let ne just touch base with a
nunber of issues that cane up today. At one
poi nt we were asking the question about whet her
unfair and discrimnatory rates raises an
antitrust concern or whether it raised only

opportuni sm
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And in the process of discussing
t hat we touched base perhaps largely from
Rich Hol |l eman about all the different kinds of
licenses there mght be and different kinds of
terns, for exanple, a percentage of your
recei pts, or maybe even a percentage of profits.

Nobody even nentioned that. That's a
real ly conplex one, lunp sumlicenses, repeated
unp sumlicenses. But, you know, maybe we
ultimately got at a point where that earlier
di stinction kind of evaporated for purposes of
our discussion when we took up the question of
bar gai ni ng.

You know, is it possible that we can
bargain ex ante in a way that solves nost of
t hose problens in the sense that when we're
deal ing before the fact and if there are
conpeti ng technol ogi es then the standards
organi zation at least in theory -- you know,
when we started working this out it got mnuch
nore conpl ex.

The standard organi zati on coul d
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be -- perhaps it was suggested an agent for the
potential |icensees. And does that raise an
antitrust problen? WIlIl, you know, maybe it
does. There are a lot of lawers that | ook at
per se rules governing prices, agreenments on
prices and di scussions of prices.

But, you know, | do hasten to point
out that the Sherman Act condenmms as interpreted
in 1911 unreasonable restraints. So if in point
of fact people with know edge are bargaining in
an arms length way, it's not clear that we're
engaging in any kind of thing that could be
call ed an unreasonabl e restraint.

CGoi ng back to the standards, one of
the problens in standards generally, not pretty
much in the kind of standards that we're talking
about, to the interoperability standards, but in
t he ol der, old fashioned kind of Rust Belt
standards, they were |argely perm ssive.

And you'll recall we tal ked at various
times today about | think it was Allied Tube

where there was a question about the kind of
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conduits. And the people that were presenting --
urging the technol ogy for polyvinyl chloride
conduits, they were bl ocked by the standards
organi zati on.

And that was a real problemwth the
st andards organi zation. | wonder if there is an
anal ogy to the way, you know, sone people may
per haps even m sconcei ve what the Sherman
Act says.

And maybe they will say, well, we want
to do sonething that will get the information al
on the table and bargain about it in an arms
length way and this mght be the efficient
result; does the Sherman Act prevent us from
doi ng that?

And these are all conplex, but I hope
our discussion this afternoon -- indeed | expect
t hat our discussion this afternoon and all those
ot her discussions will cause the enforcenent
agencies to say, well, look; is there anything
that we can do to facilitate an understandi ng of

the antitrust laws that is such that it does not
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deter efficient conduct? So that's my sunmmary.

CAROLYN GALBREATH: Thank you very
much. Wth that 1'd like to note that there are
many people in the audi ence who m ght have t hings
to say. And we are still certainly accepting
witten conments from nenbers of the audi ence and
nmenbers of the public.

The debate on these issues will go on
for some time |"msure. W will continue to be
enlightened by it. |1've found this afternoon's
panel very enlightening and I'd |ike to thank
every one of the panel nenbers for their stellar
contributions. And we should give thema |arge
round of applause. Thank you.

(Appl ause.)

(Evening recess.)
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