
 

 

Regarding Comment on:  Launching Accountable Care Organizations — the 

Proposed Rule for the Medicare Shared Savings Program 

  
   

Donald M. Berwick, MD, MPP                                                 April 21, 2011 

Administrator 

Centers for Medicare & Medicaid Services,  

7500 Security Boulevard  

Baltimore, MD 21244  

 

   

Dear Dr Berwick, 

  

We are writing you regarding concerns that adequate patient protections will be incorporated into the governance 

and staff responsibilities of Accountable Care Organizations (ACO).  The dominant ACO structure which is emerging is 

a hospital organization with physician employment.(1)  A major change is the loss of the independent medical staff.   

We feel that three safeguards should be incorporated into Accountable Care Organizations.  

  

First, the physician or healthcare provider’s primary fiduciary responsibility should be to the patient and not the ACO.   

Fiduciary responsibility encompasses quality, finances, and loyalty.   In other words, the physician can counsel the 

patient and refer the patient out of the ACO without fear of retaliation.  Every patient would want their physician to 

have the patient’s interests as paramount importance.  An example of such a regulation would be as follows:  

   

“A registered nurse, licensed practical nurse, advanced nurse practitioner, doctor of allopathic medicine, 

doctor of osteopathic medicine or other healthcare provider with substantially similar responsibilities shall 

have their primary fiduciary responsibility to the patient and not to an institution or corporation which 

employs them, or to an entity which reimburses them for their services.” 

  

Second, is requiring key personnel in auditing and quality assurance functions to be employed by and report directly 

to the ACO’s Board.   This is similar to the banking industry.  This quality assurance structure is an important 

consideration with the rapid disappearance of the independent medical staff.  It removes the CEO as the supervisor of 

those who measure and assure the facilities quality.  

  

Finally, similar to non-profit hospitals, all ACO Boards should be comprised of at least 51% of individuals without a 

conflict of interest with the ACO.  Moreover, a substantial number of the individuals comprising the 51% should have 

a history of citizen representation on civic, educational, benevolent or other types of non-profit boards, such as 

consumer and community  advocacy organizations, the League of Women Voters, parent-teacher organizations,  and 

the American Association  of University Women. 

 

Even with this percentage, the institutions of many non-profits are profit driven, which has prompted the IRS to 

generate new guidance on the responsibilities of non-profit hospitals.(2)   According to Lois Lerner, Director of the IRS 

Exempt Organization Division, for hospitals (3):   

  

“To qualify for tax-exemption, they must show that they provide benefit to a class of people, broad enough 

to benefit the community, and they must be operated to serve a public rather than a private interest.” 

 



 

 

The Boards of Non-Profit Institutions have as their primary fiduciary responsibility charitable purposes of the 

community and not the facility.   ACOs composed of at least one non-profit organization should have Boards with the 

same fiduciary responsibility as non-profit organizations.  Boards of For-Profit hospitals have the facility as their 

primary fiduciary responsibility but this should be required to be the patient.  Similarly, a For-Profit ACO Board’s 

primary fiduciary responsibility should also be to the patient and not to the ACO.    

 

Thank you for this consideration,  

 Kevin T. Kavanagh, MD, MS, FACS (Corresponding Author) 

Health Watch USA 

3396 Woodhaven Dr.  

Somerset, KY  42503 

kavanagh.ent@gmail.com    

 

David Swankin, Esq., President and CEO 

Rebecca LeBuhn, Board Chair 

Citizen Advocacy Center (CAC) 

1400 16th Street NW, Suite 101 

Washington, DC 20036 

www.cacenter.org     
    
Bill Thatcher 

Executive Director 

Cautious Patient Foundation 

1458 Campbell Road, Suite 150 

Houston, TX 77055 

http://www.cautiouspatient.org    

 

Helen Haskell  

Mothers Against Medical Error  

Columbia, South Carolina  

haskell.helen@gmail.com    

 

Alan Levine 

Retired Analyst  

Office of Inspector General, Dept. of Health & Human Services 

Health Care Advocate 

Washington, DC 

     

Julia Hallisy, DDS 

The Empowered Patient Coalition 

San Francisco, CA 94132 

www.EmpoweredPatientCoalition.org    

   

Kathy Day, RN  

McCleary MRSA Prevention  
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Bangor, ME 

http://mcclearymrsaprevention.com    

    

Jean Rexford 

Connecticut Center for Patient Safety 

PO Box 231335 

Hartford, CT 06123-1335 

http://www.ctcps.org/  

    

Robert E. Oshel, Ph.D. 

Retired Associate Director for Research and Disputes 

National Practitioner Data Bank 

Silver Spring, Maryland 

     

John T. James, PhD  

Patient Safety America 

Houston, Texas  

http://PatientSafetyAmerica.com/   

    

Alicia R. Cole 

Hospital-acquired Infection Survivor 

Alliance for Safety Awareness for Patients 

Sherman Oaks, Ca 91403 

www.PatientSafetyASAP.org   

    

Lori Nerbonne, RN, BSN 

New Hampshire Patient Voices 

Bow, NH 03304 

     

Amanda Buchanan 

Board of Trustees Member 

Weiser Memorial Hospital 

931 W. 5th St. 

Weiser, ID  83672 

        

Kerry O'Connell 

Consumer Advocate 

Denver, CO  80238 

   

Suzan Shinazy, RN 

Patient Advocate 

Napa, CA 94558 

 

Michael Bennett 

President 
The Coalition For Patients' Rights 
Baltimore. MD 21208 
http://www.coalitionforpatientsrights.org/   
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Roberta Mikles RN BA 
Dialysis Patient Safety Advocate 
San Diego CA 
 
Gary Lampman 
Hendersonville,Tn 37075 
Patient Safety Advocate 
 
Michele Monserratt-Ramos 
Californians for Patients Rights 
Torrance, CA  90505 
 
Grace Martin 
Patient Advocate 
Leonia, N.J. 07605  
 
 

cc:  Donald Wright, MD, MPH -- Deputy Assistant Secretary for Healthcare Quality, Office of the Secretary, US Dept HHS 

 

Nancy Wilson, MD, MPH -- Joint Senior Advisor to Agency for Healthcare Research and Quality (AHRQ) and to the Office 

of the Secretary, US Dept HHS. 

   

Sheila Roman, MD, MPH – Senior Medical Officer, Hospital and Ambulatory Policy Group, CMS   

 

Jonathan Blum, Deputy Administrator and Director, Center for Medicare 
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