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Federal Trade Commission
Office of the Secretary

Room H-113 (Annex D)

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Dear Sir or Madam:

This letter presents comments regarding the proposed FTC consent order with Phusion Projects,
LLC, (File No. 112 3084). The proposed order requires the respondent to label any flavored malt
beverage containing more than 1.5 ounces in a way that clearly and conspicuously states the
equivalent in standard beers and to package and advertise them in a manner intended to indicate
that they are not single-serving containers. This proposed agreement is intended to address the
deceptive business practices pursued by Phusion and the complaint that equivalency has been

consistently misstated.

The New York City Department of Health and Mental Hygiene congratulates the Federal Trade
Commission on recognizing the dangerous nature of the product and its advertising strategy.
However, this proposed consent order, while improving accuracy in marketing, may contribute
to negative public health consequences. An appropriate and effective consent order here should
accomplish two results: First, it should take concrete steps to reduce the intentional and
inadvertent overconsumption of alcohol by those who purchase Phusion products. Second, the
consent order should adhere to the guiding health principal of primum non nocere ("first, do no
harm"). Respectfully, the New York City Department of Health and Mental Hygiene has

concerns that the proposed consent order achieves neither of these objectives. Specifically, our

recommendations to improve the proposed consent order are as follows:
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Limit the size of containers instead of requiring large containers to be resealable. As stated in

the original complaint, “In truth and in fact, an individual cannot safely consume a 23.5 oz can of
11% or 12% ABYV Four Loko on a single occasion.” The main problem with the Four Loko
product involves the container size, which is designed as a single serving and, if consumed as
intended by the manufacturer, constitutes binge drinking. However, requiring that the bottles be
resealable does not solve the problem. To wit, soda in resealable bottles has been common for
years, but as Coca-Cola’s introduction of smaller cans last year illustrates, even beverage
manufacturers recognize that bottles are rarely re-sealed.” We question upon what, if any,
research and data the FTC based its conclusion that requiring resealable containers would reduce
the amount of beverage consumed. Rather, the order should limit the serving size of the

container to two “servings” of alcohol.

Do not require a conspicuous statement of alcohol content. Young people increasingly report

getting drunk as motivation for drinking.™" Youth and young adults are increasingly turning
from low alcohol beverages such as beer toward stronger beverages." In New York City, 42% of
adults who drink and 52% of underage youth who drink, binge drink" — consuming five or more
drinks in one sitting. In such an environment, stating that a beverage is the equivalent of several
standard beers is likely to increase its appeal and the intoxication of consumers, rather than

contributing to moderate consumption.

Broaden advertisement and placement restrictions instead of requiring advertisements to present

beverage as not a single-serving. Prohibiting images that show individuals consuming entire

bottles is simply not an effective manner of protecting the public health. The restrictions in the
order should go in the other direction. We recommend that the order prohibit advertisements
from promoting the amount of alcohol contained in the product. Moreover, the order should
prohibit Phusion from directing retailers to display the 23.5 oz. cans in refrigerated cases
alongside other lower alcohol, single serve beverages as highlighted in Exhibit C-2 of the

complaint.

Include a restriction on user-generated content on websites. Adolescence is naturally a period of

experimentation and risk-taking. Studies show that impulsivity, lack of foresight, poor decision-
making, and risk-taking are common among adolescents."""! Peer attitudes often outweigh

information in the adolescent decision-making process and self-regulation is a sign of
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maturity."! Marketing strategies such as the use of social media provide just the sort of peer
influence most likely to encourage risky behaviors by young people. Those who irresponsibly
consume the product and share their photos online are not bound by the same restrictions as the
company. This enables them to display and, as a result, normalize unsafe levels of consumption.
As such, we recommend that the FTC restrict or prohibit the posting of user-generated content on

corporate websites, such as that shown in Exhibits B1-B4 of the complaint.

The New York City Department of Health and Mental Hygiene encourages the FTC to revise the
proposed consent agreement consistent with our recommendations and to provide for a more
structured monitoring of the implementation of the measures to ensure initial and continuing
compliance. Moreover, we urge the FTC to remain vigilant in scrutinizing youth-targeted,
alcohol-related promotion, advertising and marketing practices by the industry. Thank you for

your consideration.

Respectfully submitted,

Thomas Farley, MD MPH 4 / /7
Commissioner
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