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CommentsComments onon thethe FuelFuel RatingRating RuleRule Review.Review. R811005R811005 

DearDear DocketDocket Administrator:Administrator: 

TheThe NewNew YorkYork StateState DepartmentDepartment ofof EnvirorunentalEnvirorunental ConservationConservation (Department)(Department) thanksthanks thethe
 
FederalFederal TradeTrade CommissionCommission (FTC(FTC oror Commission)Commission) forfor thethe opportunityopportunity toto commentcomment onon itsits proposedproposed
 
rulemaking,rulemaking, "Automotive"Automotive FuelFuel Ratings,Ratings, CertificationCertification andand Posting"Posting" publishedpublished MarchMarch 16,16, 20102010 (75(75 FederalFederal
 
RegisterRegister pp.pp. 12470-12483).12470-12483). AsAs mid-levelmid-level ethanolethanol blendsblends areare commercializedcommercialized asas motormotor fuelfuel forfor Flexible­Flexible­

FuelFuel VehiclesVehicles (FFVs),(FFVs), andand asas thethe EnvironmentalEnvironmental ProtectionProtection AgencyAgency (EPA)(EPA) movesmoves forwardforward withwith decisionsdecisions
 
thatthat maymay allowallow somesome mid·levelmid·level ethanolethanol blendsblends (likely(likely upup toto 1515 volumevolume percentpercent ethanol)ethanol) toto bebe usedused asas
 
gasolinegasoline forfor somesome (but(but notnot all)all) existingexisting gasolinegasoline poweredpowered vehiclesvehicles andand engines,engines, itit isis importantimportant toto addressaddress
 
thethe certificationcertification andand labelinglabeling ofof thesethese fuels.fuels. Indeed,Indeed, wewe understandunderstand thatthat EPAEPA isis planningplanning itsits own,own,
 
separate,separate, mid-levelmid-level ethanolethanol blendblend labelinglabeling proposal.proposal.
 

Ideally,Ideally, aa singlesingle suitesuite ofof labelslabels shouldshould bebe developeddeveloped thatthat satisfiessatisfies bothboth thethe FTC'sFTC's consumerconsumer 
protectionprotection mission,mission, andand EPA'sEPA's environmentalenvironmental protectionprotection mission.mission. TheThe labelslabels shouldshould provideprovide sufficientsufficient 
informationinformation forfor consumersconsumers toto avoidavoid fuelsfuels notnot legallegal forfor theirtheir application.application. LabelsLabels shouldshould alsoalso conveyconvey 
enoughenough infonnationinfonnation aboutabout productsproducts soso consumersconsumers cancan makemake rationalrational judgmentsjudgments aboutabout whichwhich productproduct toto 
purchase.purchase. TheThe DepartmentDepartment urgesurges thethe FTCFTC toto consultconsult withwith EPAEPA beforebefore finalizingfinalizing changeschanges toto itsits fuelfuel ratingrating 
andand labelinglabeling rules.rules. TheThe proposalproposal shouldshould bebe adjustedadjusted asas necessarynecessary toto provideprovide appropriateappropriate informationinformation toto 
consumersconsumers asas efficientlyefficiently asas possible.possible. Confusing,Confusing, oror worseworse conflicting,conflicting, separateseparate EPAEPA andand FTCFTC labelslabels 
wouldwould notnot serveserve eithereither agency.agency. NorNor wouldwould theythey serveserve thethe publicpublic oror thethe retailretail motormotor fuelfuel industry.industry. 

DetailedDetailed commentscomments onon thethe FuelFuel RatingRating RuleRule andand relatedrelated topicstopics areare foundfound inin EnclosureEnclosure A.A. IfIf youyou 
havehave anyany questions,questions, pleaseplease contactcontact JamesJames HydcHydc ofof thethe BureauBureau ofof MobileMobile SourcesSources andand TechnologyTechnology 
DevelopmentDevelopment atat (518)(518) 402-8292.402-8292. 

L ~-f'avld~avid J.J. ShawShaw 
Director,Director, DivisionDivision ofof AirAir ResourcesResources 

EnclosureEnclosure 
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EnclosureEnclosure AA
 
CommentsComments onon thethe FederalFederal TradeTrade CommissionCommission ProposedProposed RulemakingRulemaking
 

FuelFuel RatingRating RuleRule Review,Review, R811005R811005 

1.1. LabelsLabels shouldshould SatisfySatisfy BothBoth FTCFTC andand EPAEPA Requirements:Requirements: 

OfOf particularparticular concernconcern toto thethe DepartmentDepartment isis thethe labelinglabeling ofof fuelsfuels whosewhose ethanolethanol 
contentcontent isis onon thethe borderborder betweenbetween gasolinegasoline andand mid-levelmid-level ethanolethanol blendsblends whichwhich areare 
suitablesuitable onlyonly forfor useuse inin FlexibleFlexible FuelFuel VehiclesVehicles (FFVs).(FFVs). CurrentlyCurrently thisthis borderborder isis atat aa 
maximummaximum ofof 1010 volumevolume percentpercent ethanolethanol (E10).(E10). ThisThis borderborder isis determineddetermined byby U.S.U.S. 
EnvironmentalEnvironmental ProtectionProtection AgencyAgency (EPA)(EPA) andand thethe CleanClean AirAir Act.Act. TheThe EPAEPA isis currentlycurrently 
consideringconsidering aa requestrequest toto allowallow blendingblending ofof greatergreater thanthan 10%10% ethanolethanol inin gasoline.gasoline. TheThe 
Commission'sCommission's regulationsregulations needneed toto bebe ableable toto accommodateaccommodate suchsuch changes.changes. FailureFailure toto dodo 
soso couldcould resultresult inin vehiclevehicle misfueling,misfueling, whichwhich couldcould leadlead toto vehiclevehicle oror engineengine damage,damage, 
decreaseddecreased vehicle/enginevehicle/engine lifetimeslifetimes andand increasedincreased pollutionpollution 

TheThe DepartmentDepartment isis alsoalso concernedconcerned thatthat blendsblends greatergreater thanthan 10%10% maymay bebe entirelyentirely 
unsuitableunsuitable alternativealternative fuelsfuels forfor olderolder vehiclesvehicles andand non-roadnon-road engines.engines. Therefore,Therefore, thethe 
distinctionsdistinctions amongamong E10,E10, E15E15 andand E20E20 wouldwould bebe criticalcritical toto bothboth properproper vehiclelenginevehiclelengine 
operationoperation andand compliancecompliance withwith thethe CleanClean AirAir Act.Act. AnyAny labelinglabeling systemsystem mustmust bebe ableable toto 
correctlycorrectly distinguishdistinguish amongamong fuels.fuels. InIn thethe casescases ofof E10E10 andand E15,E15, thethe legallegal constraintconstraint 
mustmust bebe thethe maximummaximum volumevolume percentpercent ofof chemicalchemical ethanol.ethanol. InIn additionaddition EPAEPA requiresrequires 
thethe actualactual measurementmeasurement ofof thethe ethanolethanol concentrationconcentration byby methodsmethods ofof samplingsampling andand 
analysisanalysis (as(as opposedopposed toto estimationestimation byby formulation).formulation). 

SuggestedSuggested labelslabels couldcould be:be: 

"Gasoline,"Gasoline, 1010 VolumeVolume PercentPercent EthanolEthanol oror Less.Less. SuitableSuitable forfor allall VehiclesVehicles && Engines"Engines" 

"Gasoline,"Gasoline, MoreMore thanthan 1010 butbut LessLess thanthan 1515 VolumeVolume PercentPercent Ethanol.Ethanol. SuitableSuitable forfor ____ 
VehiclesVehicles && Engines"Engines" [Blanks[Blanks toto bebe determineddetermined byby EPA}EPA} 

"E20,"E20, BetweenBetween 1616 andand VolumeVolume PercentPercent Ethanol.Ethanol. SuitableSuitable ONLONL YY forfor FlexFlex FuelFuel 
Vehicles"Vehicles" [Upper[Upper limitlimit ofof aboutabout 23%}23%} 

TheThe DepartmentDepartment recommendsrecommends thatthat E151abelsE151abels bebe onon thethe orangeorange (alternative(alternative fuel)fuel) 
backgroundbackground unlessunless EE1515 isis allowedallowed forfor useuse inin allall gasolinegasoline poweredpowered enginesengines andand vehicles.vehicles. 
TheThe DepartmentDepartment alsoalso recommendsrecommends thatthat thethe octaneoctane ratingrating andand ethanolethanol blendblend shouldshould bebe 
identifiedidentified onon thethe samesame label.label. TheThe postingposting ofof aa separateseparate octaneoctane labellabel andand blendblend labelslabels onon 
mid-levelmid-level blendblend dispensersdispensers (whether(whether requiredrequired oror voluntary)voluntary) byby thethe EPAEPA wouldwould likelylikely leadlead 
toto confusionconfusion amongamong consumersconsumers resultingresulting inin misfuelingmisfueling ofof vehiclesvehicles oror enginesengines andand thethe 
consequentconsequent problemsproblems previouslypreviously identified.identified. 

AsAs oneone ofof severalseveral options,options, thethe FTCFTC proposesproposes toto allowallow labelslabels thatthat encompassencompass thethe 
wholewhole rangerange ofof possiblepossible mid-levelmid-level blendblend ethanolethanol contentscontents (10%(10% -- 70%).70%). TheThe 
DepartmentDepartment believesbelieves thatthat suchsuch aa labellabel wouldwould provideprovide consumersconsumers withwith insufficientinsufficient 



information.information. LabelsLabels withwith rangesranges areare notnot appropriateappropriate forfor E10E10 andand E15E15 (if(if grantedgranted aa 
waiverwaiver byby EPA)EPA) unlessunless 1010 oror 1515 isis thethe statedstated (and(and actual)actual) maximum.maximum. BlendsBlends aboveabove thethe 
gasolinegasoline waiverwaiver maximummaximum shouldshould bebe inin nono greatergreater thanthan 1010 volumevolume percentpercent increments,increments, 
e.g.,e.g., E20,E20, E30,E30, E40E40 withwith thethe actualactual ethanolethanol concentrationconcentration beingbeing withinwithin plus-<lr-minusplus-<lr-minus 33 
volumevolume percentpercent ofof thethe postedposted value.value. 

UseUse ofof thethe designationdesignation "E85""E85" whenwhen itit doesdoes notnot meanmean 8585 volumevolume percentpercent ethanolethanol 
isis misleadingmisleading andand inconsistent.inconsistent. IfIf E10E10 meansmeans 1010 volumevolume percentpercent ethanolethanol andand E30E30 
meansmeans 3030 volumevolume percentpercent ethanol,ethanol, itit standsstands toto reasonreason thatthat E85E85 wouldwould meanmean 8585 volumevolume 
percentpercent ethanol.ethanol. InIn reality,reality, howeverhowever fuelfuel currentlycurrently markedmarked asas E85E85 isis formulatedformulated toto bebe inin 
thethe rangerange ofof 7070 toto 8383 volumevolume percentpercent ethanol.ethanol. TheThe actualactual ethanolethanol concentrationconcentration ofof "E85""E85" 
shouldshould bebe subjectsubject toto thethe samesame postingposting requirementsrequirements asas mid-levelmid-level blends.blends. 

2.2. SeparateSeparate OctaneOctane LabelsLabels onon Mid-LevelMid-Level EthanolEthanol BlendsBlends CouldCould MisleadMislead Consumers:Consumers: 

ConsumersConsumers havehave learnedlearned thatthat theythey need,need, oror prefer,prefer, gasolinegasoline withwith aa certaincertain octaneoctane 
rating,rating, andand havehave beenbeen guidedguided byby pumppump labelslabels toto selectselect thethe desireddesired octaneoctane numbernumber 
withoutwithout particularparticular regardregard forfor thethe octaneoctane gradegrade "name"."name". WithWith thethe presencepresence ofof mid-levelmid-level 
ethanolethanol blendsblends possessingpossessing octaneoctane ratingsratings similarsimilar toto thosethose theythey havehave chosenchosen inin thethe past,past, 
andand withwith nono fuelfuel havinghaving aa namename theythey areare accustomedaccustomed to,to, theythey maymay selectselect thethe octaneoctane 
theythey desiredesire withoutwithout regardregard toto thethe fuelfuel descriptiondescription andand itsits suitabilitysuitability forfor thethe certificationcertification 
classclass ofof theirtheir vehicle.vehicle. EachEach blendblend levellevel mustmust includeinclude aa label,label, identifyingidentifying thethe ethanolethanol 
blend,blend, octaneoctane ratingrating andand anyany appropriateappropriate limitationlimitation onon useuse ofof thethe fuelfuel inin orderorder toto preventprevent 
misfuelingmisfueling.... 

3.3. PostedPosted EthanolEthanol ValuesValues MustMust ConformConform toto EPAEPA RegulatoryRegulatory Values:Values: 

InIn developmentdevelopment ofof thesethese regulationsregulations FTCFTC shouldshould guardguard againstagainst creatingcreating confusionconfusion byby 
creatingcreating conflictingconflicting federalfederal regulatoryregulatory interpretations.interpretations. UnderUnder somesome interpretations,interpretations, suchsuch 
asas forfor taxtax purposes,purposes, ethanolethanol isis defineddefined inin suchsuch aa wayway thatthat itit includesincludes co-producedco-produced 
alcoholsalcohols otherother thanthan ethanol,ethanol, hydrocarbonshydrocarbons andand waterwater asas wellwell asas allall materialsmaterials addedadded asas 
denaturantsdenaturants upup toto aa certaincertain limit.limit. CommercialCommercial "fuel"fuel ethanol"ethanol" frequentlyfrequently containscontains asas littlelittle 
asas 9292 volumevolume percentpercent ethanolethanol andand asas muchmuch asas 11 volumevolume percentpercent water.water. DenaturingDenaturing withwith 
upup toto 55 volumevolume percentpercent "natural"natural gasoline"gasoline" isis quitequite common.common. EPAEPA regulationsregulations whichwhich limitlimit 
thethe concentrationconcentration ofof ethanolethanol inin gasolinegasoline areare basedbased onon thethe volumevolume percentpercent ofof chemicalchemical 
ethanolethanol asas opposedopposed toto "fuel"fuel ethanol";ethanol"; andand areare determineddetermined byby chemicalchemical analysisanalysis ofof thethe 
mixture.mixture. 

RetailersRetailers shouldshould bebe requiredrequired toto postpost ethanolethanol concentrationsconcentrations whichwhich areare thethe samesame 
asas usedused inin EPAEPA regulations.regulations. IfIf thisthis isis notnot done,done, thethe abilityability toto selectselect aa CleanClean AirAir ActAct 
compliantcompliant fuelfuel isis greatlygreatly impaired.impaired. 

4.4. TheThe FTCFTC MustMust SetSet ClearClear StandardsStandards andand EnforceEnforce TheseThese Standards:Standards: 

MeasuredMeasured compliancecompliance withwith ASTMASTM DesignationDesignation DD 57985798 inin actualactual retailretail samplessamples toto 



datedate hashas beenbeen extremelyextremely poor.poor. AA recentrecent survey'survey' ofof retailretail "E85""E85" foundfound thatthat thethe ethanolethanol 
concentrationsconcentrations rangedranged fromfrom 9.379.37 toto 93.8893.88 volumevolume percent.percent. TheThe 9.379.37 volumevolume percentpercent 
samplesample isis clearlyclearly mislabeledmislabeled gasolinegasoline andand notnot "E85"."E85". TheThe manymany samplessamples withwith ethanolethanol 
betweenbetween 55.4655.46 andand 7070 volumevolume percent,percent, oror aboveabove 8383 volumevolume percent,percent, indicateindicate thatthat thethe 
productproduct inin commercecommerce beingbeing calledcalled "E85""E85" doesdoes notnot havehave well-definedwell-defined ethanolethanol levels.levels. TheThe 
reportreport alsoalso states:states: "Class"Class 11 samplessamples werewere collectedcollected inin thethe summersummer ofof 2008.2008. ResultsResults 
showedshowed almostalmost 9090 percentpercent ofof thethe samplessamples werewere off-specificationoff-specification forfor ethanolethanol contentcontent andand 
5050 percentpercent ofof thethe samplessamples werewere belowbelow thethe minimumminimum vaporvapor pressure."pressure." Clearly,Clearly, itit isis notnot 
reasonablereasonable toto relyrely onon thethe ASTMASTM specificationspecification alonealone asas aa controlcontrol forfor ethanolethanol 
concentrationconcentration inin blends.blends. TheThe FTCFTC mustmust setset numericalnumerical limitslimits forfor ethanolethanol blends,blends, 
establishestablish reliablereliable andand reputablereputable measurementmeasurement methods,methods, andand enforceenforce thosethose standards.standards. 

5.5. FTC'sFTC's ProposedProposed PostedPosted WarningWarning forfor "E85""E85" isis NotNot Adequate:Adequate: 

TheThe proposedproposed languagelanguage forfor fuelfuel ratingrating disclosuresdisclosures inin Sec.Sec. 306.10306.10 AutomotiveAutomotive fuelfuel 
ratingrating postingposting providesprovides anan "illustration"illustration ofof compliancecompliance withwith thisthis part"part" whichwhich readsreads inin part:part: 

"E-851Minimum_%"E-851Minimum_% Ethanol/MayEthanol/May harmharm somesome vehicles.vehicles. CheckCheck owner'sowner's manual".manual". 

ThisThis labellabel isis unsatisfactoryunsatisfactory forfor thethe followingfollowing reasons:reasons: (1)(1) thethe maximummaximum volumevolume 
percentpercent ofof ethanolethanol shouldshould bebe statedstated notnot thethe minimum.minimum. HarmHarm toto aa vehiclevehicle isis unlikelyunlikely toto 
occuroccur duedue toto failurefailure toto meetmeet aa minimumminimum standard.standard. VehiclesVehicles forfor whichwhich thisthis fuelfuel isis intendedintended 
cancan bebe operatedoperated onon anyany fuelfuel blendblend withwith ethanolethanol notnot exceedingexceeding 8585 volumevolume percent.percent. 
BlendsBlends withwith ethanolethanol overover 8585 volumevolume percentpercent areare thethe danger,danger, andand therethere isis nono federalfederal lawlaw 
limitinglimiting thethe ethanolethanol contentcontent ofof "E85";"E85"; (2)(2) thethe warningwarning "May"May harmharm somesome vehiclesvehicles CheckCheck 
owner'sowner's manual"manual" providesprovides littlelittle usefuluseful informationinformation toto aa consumer.consumer. SomeSome smallsmall engineengine 
owner'sowner's manualsmanuals dodo notnot eveneven mentionmention ethanol.ethanol. 

TheThe labellabel shouldshould statestate thatthat thethe useuse ofof thethe fuelfuel inin vehiclesvehicles whichwhich areare notnot FFVsFFVs isis aa 
violationviolation ofof federalfederal lawlaw (the(the CleanClean AirAir Act).Act). 

6.6. GasolineGasoline ShouldShould bebe LabeledLabeled asas "Gasoline":"Gasoline": 

TheThe commoncommon practicepractice atat retailretail fuelingfueling stationsstations currentlycurrently isis toto labellabel dispensersdispensers forfor 
gasolinegasoline withwith onlyonly thethe gradegrade namesnames andand octaneoctane labels.labels. TheThe wordword "gasoline""gasoline" doesdoes notnot 
appearappear onon thethe dispenserdispenser oror anywhereanywhere atat thethe facility.facility. ItIt isis suggestedsuggested thatthat dispensersdispensers useuse 
thethe wordswords "gasoiine""gasoiine" forfor aa fuelfuel whichwhich EPAEPA allowsallows toto bebe usedused inin aa gasoline-onlygasoline-only vehicle.vehicle. 
BlendsBlends withwith greatergreater amountsamounts ofof ethanolethanol thanthan allowedallowed forfor thesethese vehiclesvehicles shouldshould bebe 
markedmarked inin aa distinctlydistinctly differentdifferent fashionfashion withwith somesome termterm suchsuch asas "FFV"FFV fuel".fuel". ThisThis wouldwould 
aidaid thethe motoristmotorist inin avoidingavoiding inadvertentinadvertent misfuelingmisfueling andand discouragediscourage deliberatedeliberate misfueling.misfueling. 
InIn eithereither case,case, thisthis misfuelingmisfueling couldcould leadlead toto damagedamage toto thethe vehicle,vehicle, decreaseddecreased lifelife ofof thethe 
vehiclevehicle andand increasedincreased pollutionpollution fromfrom thethe vehicle.vehicle. StationStation ownersowners couldcould alsoalso havehave liabilityliability 
forfor misfuelingmisfueling whenwhen theythey dodo notnot taketake reasonablereasonable measuresmeasures toto preventprevent it.it. 

II Alleman,Alleman, TeresaTeresa L.;L.; KenKen WrightWright andand DanDan Hogan,Hogan, NationalNational SurveySurvey ofof£85£85 Qllality,Qllality, Coordin:llingCoordin:lling ResearchResearch CouncilCouncil 
ReportReport No.No. E-85,E-85, NovemberNovember 2009.2009. 
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