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VIA E-MAILVIAE-MAIL 

TheThe HonorableHonorable JohnJohn LiebowitzLiebowitz 
FederalFederal TradeTrade CommissionCommission 
OfficeOffice ofof thethe Secretary,Secretary, RoomRoom H-135H-135 (Annex(Annex P)P) 
600600 PennsylvaniaPennsylvania AvenueAvenue NWNW 
Washington,Washington, DCDC 2058020580 

TheThe HonorableHonorable ChristineChristine VarneyVarney 
AssistantAssistant AttorneyAttorney GeneralGeneral forfor AntitrustAntitrust 
UnitedUnited StatesStates DepartmentDepartment ofof JusticeJustice 
950950 PennsylvaniaPennsylvania Avenue,Avenue, NWNW 

20530-000 1Washington,Washington, DCDC 20530-0001 

Re:Re:	 SEIUSEIU CommentsComments RegardingRegarding ProposedProposed RevisionsRevisions toto HorizontalHorizontal MergerMerger
 
GuidelinesGuidelines
 

DearDear AssistantAssistant AttorneyAttorney GeneralGeneral VarneyVarney andand ChairmanChairman Liebowitz:Liebowitz: 

WeWe areare writingwriting todaytoday toto commentcomment onon thethe proposedproposed revisedrevised HorizontalHorizontal MergerMerger 
GuidelinesGuidelines onon behalfbehalf ofof thethe 2.22.2 millionmillion membersmembers thatthat makemake upup thethe ServiceService EmployeesEmployees 

(“SEIU”).	 SETUInternationalInternational UnionUnion ("SEnJ"). AsAs wewe emphasizedemphasized inin thethe commentscomments thatthat SEnJ submittedsubmitted 
earlierearlier inin thethe MergerMerger GuidelinesGuidelines revisionrevision process,process, ourour membersmembers areare profoundly,profoundly, andand oftenoften 
negatively,negatively, impactedimpacted byby mergersmergers andand acquisitions.acquisitions. AtAt timestimes suchsuch consolidationsconsolidations createcreate 
moremore concentratedconcentrated employersemployers whowho havehave anan increasedincreased capacitycapacity toto exerciseexercise marketmarket powerpower 
overover segmentssegments ofof thethe laborlabor market,market, soso thatthat classesclasses ofof workersworkers findfind theirtheir choiceschoices severelyseverely 
constrainedconstrained andand theirtheir laborlabor conditionsconditions potentiallypotentially putput atat risk.risk. AtAt timestimes suchsuch 
consolidationsconsolidations maymay createcreate employersemployers whosewhose increasedincreased productproduct marketmarket powerpower allowsallows themthem 
greatergreater latitudelatitude toto extractextract rentsrents throughthrough degradationsdegradations ofofproductproduct andand serviceservice standards,standards, 

“low road”whichwhich maymay bebe accomplishedaccomplished byby pursuingpursuing aa "low road" laborlabor strategy,strategy, reducingreducing laborlabor costscosts 
andand standardsstandards andand acceptingaccepting thethe lowerlower skill/higherskill/higher turnoverturnover conditionsconditions thatthat maymay result.result. InIn 

employer’seithereither case,case, asas wewe emphasized,emphasized, increasesincreases inin anan employer's marketmarket powerpower maymay injureinjure 
workersworkers inin waysways thatthat havehave beenbeen traditionally,traditionally, andand unjustifiably,unjustifiably, givengiven littlelittle attentionattention inin 
thethe previousprevious HorizontalHorizontal MergerMerger Guidelines.Guidelines. OurOur pointpoint inin thosethose commentscomments waswas notnot thatthat 
thethe antitrustantitrust lawslaws werewere designeddesigned toto protectprotect laborlabor conditionsconditions inin particular,particular, butbut thatthat aa varietyvariety 
ofof antitrustantitrust abusesabuses werewere notnot givengiven adequateadequate attentionattention inin thethe previousprevious GuidelinesGuidelines andand thatthat 
workersworkers interestsinterests werewere amongamong thosethose injuredinjured byby this.this. 

GivenGiven thesethese concerns,concerns, wewe wouldwould likelike toto commendcommend thethe proposedproposed revisionsrevisions toto thethe 
HorizontalHorizontal GuidelinesGuidelines thatthat thethe agenciesagencies havehave proposed.proposed. InIn ourour view,view, thethe proposedproposed 

“monopsonyGuidelinesGuidelines incorporateincorporate substantialsubstantial improvementsimprovements inin itsits discussionsdiscussions ofof"monopsony 
power” “efficiency”power" andand "efficiency" issues.issues. 

SEIU agencies’First,First, SEnJ commendscommends thethe agencies' decisiondecision toto explicitlyexplicitly focus,focus, toto aa greatergreater 
“monopsony power”degreedegree thanthan inin thethe past,past, onon "monopsony power" issues.issues. AsAs youyou maymay recall,recall, wewe urgedurged thethe 

agenciesagencies toto examineexamine notnot onlyonly whetherwhether aa mergedmerged entityentity wouldwould likelylikely bebe ableable toto exerciseexercise 
marketmarket powerpower toto raiseraise pricesprices toto consumers,consumers, butbut alsoalso examineexamine whetherwhether aa mergermerger willwill allowallow 
thethe newnew entityentity toto exerciseexercise marketmarket powerpower overover sellerssellers oror otherother inputinput markets.markets. ItIt isis notnot hardhard 
toto imagineimagine aa situationsituation inin whichwhich twotwo oror moremore majormajor employersemployers inin aa geographicgeographic locationlocation 
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mergemerge andand exerciseexercise marketmarket powerpower toto lowerlower wageswages (or(or otherwiseotherwise degradedegrade laborlabor standards)standards) belowbelow 
competitivecompetitive levels,levels, especiallyespecially wherewhere workersworkers ofof particularizedparticularized skillsskills areare involvedinvolved andand therethere isis nono unionunion toto 

workers’collectivelycollectively bargainbargain onon thosethose workers' behalf.behalf. SuchSuch aa situationsituation wouldwould bebe fairlyfairly analogousanalogous toto ExampleExample 2222 
—ofof thethe proposedproposed guidelinesguidelines - whichwhich notesnotes thatthat pricesprices paidpaid toto farmersfarmers forfor theirtheir cropscrops areare likelylikely toto bebe 

reducedreduced whenwhen thethe twotwo majormajor buyersbuyers ofof theirtheir cropscrops mergemerge andand becomebecome thethe onlyonly buyerbuyer ofof cropscrops inin aa certaincertain 
geographicalgeographical location.location. InIn bothboth cases,cases, thethe newlynewly mergedmerged entityentity isis likelylikely toto bebe ableable toto useuse itsits newlynewly foundfound 
marketmarket powerpower asas aa buyerbuyer ofof goodsgoods oror servicesservices toto exertexert downwarddownward pressurepressure onon pricesprices (including(including wages)wages) 
paidpaid toto supplierssuppliers (including(including employees).employees). WeWe believebelieve thatthat thethe languagelanguage containedcontained inin SectionSection 1212 ofof thethe 
proposedproposed guidelinesguidelines isis aa significantsignificant stepstep inin thethe rightright directiondirection inin thisthis area.area. Moreover,Moreover, partiesparties whosewhose 
mergersmergers areare beingbeing reviewedreviewed havehave nono legitimatelegitimate complaintcomplaint concerningconcerning thisthis change,change, sincesince inattentioninattention toto 

“monopsony issues”suchsuch "monopsony issues" waswas nevernever justified.justified. 

WeWe alsoalso wouldwould likelike toto commendcommend thethe agenciesagencies forfor theirtheir proposedproposed amendmentsamendments toto thethe GuidelinesGuidelines 
efficiencies.governinggoverning effiCiencies. WhileWhile thethe previousprevious GuidelinesGuidelines diddid discussdiscuss efficiencyefficiency defenses,defenses, theythey mentionedmentioned 

littlelittle concerningconcerning reductionsreductions inin serviceservice oror productproduct quality.quality. ThisThis factfact waswas criticizedcriticized asas reflectingreflecting anan 
of theseunjustifiedunjustified neglectneglect ofthese issuesissues inin well-respectedwell-respected scholarlyscholarly commentary.commentary. SeeSee e.g.e.g. NeilNeil W.W. AverittAveritt andand 

“Consumer Choice”RobertRobert H.H. Lande,Lande, UsingUsing thethe "Consumer Choice" ApproachApproach toto AntitrustAntitrust Law,Law, 7474 AntitrustAntitrust LawLaw JournalJournal 1)1) 
(2007).(2007). TheThe newlynewly proposedproposed GuidelinesGuidelines beginbegin toto redressredress thisthis deficiencydeficiency byby makingmaking clearclear - bothboth inin thethe— 

—OverviewOverview andand inin SectionSection 1010 - thatthat thethe agenciesagencies willwill notnot creditcredit efficienciesefficiencies againstagainst anyany potentialpotential 
if theanticompetitiveanticompetitive effecteffect thatthat aa mergermerger maymay havehave ifthe claimedclaimed efficiencyefficiency willwill leadlead toto aa reductionreduction inin outputoutput 

oror serviceservice quality.quality. WeWe thinkthink thisthis isis ofof crucialcrucial importance.importance. AsAs aa unionunion thatthat representsrepresents hospitalhospital andand otherother 
medicalmedical workers,workers, wewe knowknow tootoo wellwell thatthat mergersmergers tootoo oftenoften leadlead toto staffingstaffing cutscuts thatthat areare claimedclaimed toto reflectreflect 
addedadded efficienciesefficiencies butbut thatthat inin factfact directlydirectly undermineundermine thethe qualityquality ofof patientpatient care.care. WeWe areare thusthus gladglad toto seesee 
thatthat thethe agenciesagencies areare willingwilling toto taketake aa skepticalskeptical viewview ofof certaincertain claimedclaimed efficiencies.efficiencies. WeWe hopehope thatthat thethe 
agenciesagencies willwill understandunderstand thatthat allall tootoo oftenoften thethe resultingresulting staffingstaffing oror otherother laborlabor standardsstandards cutscuts pursuedpursued afterafter 

“efficiency gains”mergersmergers andand acquisitionsacquisitions dodo notnot reflectreflect "efficiency gains" butbut insteadinstead reflectreflect thethe increasedincreased latitudelatitude ofof aa 
partyparty withwith greatergreater marketmarket powerpower toto degradedegrade serviceservice oror productproduct quality,quality, toto thethe injuryinjury ofof bothboth consumersconsumers andand 
employees.employees. 

WeWe hopehope thatthat thesethese commentscomments areare useful.useful. 

RespectfullyRespectfully yours,yours, 
/ 

WalterWalter KamiatKamiat Alvin Velazqu~ 

AssociateAssociate GeneralGeneral CounselCounsel AssistantAssistant GeneralGeneral CounselCounsel 




