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October 24, 2011

Federal Trade Commission
Office of the Secretary,

Room H-113 (Annex G)

600 Pennsylvania Avenue, NW.,
Washington, DC 20580

RE: Magnuson-Moss Warranty Act Rule Review, 16 CFR Part 700, P114406

Dear Sir/Madam:

The American Insurance Association (“AlA”) and the National Association of Mutual
Insurance Companies (“NAMIC”) are leading property and casualty trade associations.
AIA and NAMIC represent the interests of the vast majority of the auto insurance
industry nationwide.  Auto insurers are amongst the greatest source of auto repair
payments in the United States. As such, our industry is well positioned, if not uniquely
so, to comment on the benefits that the Magnusson-Moss Warranty Act (“MMWA”) have
brought to automobile parts and service. We appreciate the Federal Trade
Commission’s consideration of these comments.

On the basis of our members’ experience, we can respond categorically to the FTC’s
primary question--yes, there is a continuing need for the specific provisions of the
Interpretations, Rules and Guides, particularly with regard to the prohibition on
tying arrangements. Simply put, the FTC'’s interpretations have expanded auto repair
parts competition, resulting in better prices and increased consumer choice, while
providing effective protections for consumers and opportunities for manufacturers and
local distributors.

MMWA Permits Quality Auto Parts to Flourish and Benefit Consumers

For almost sixty years, consumers have enjoyed the benefit of competition in the
collision repair parts market, reducing auto repair costs by approximately $1.5 billion
annually, according to the Quality Parts Coalition. These savings are realized because
branded crash parts cost up to 50% more than alternative parts.* Additionally, a study
by MiCRA concluded that “the prices of crash parts sold by car companies fall by more

' See www.keepautopartsaffordable.org.
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than 8% when a competitive alternative exists, with the alternative part then priced an
additional 26% below this reduced car company price.” (emphasis added).?

Again, this is estimated to result in savings of approximately $1.5 billion a year. These
savings impact consumers both directly and indirectly—directly, as roughly 13% of
consumers pay collision repair costs out of pocket, and indirectly, as lower repair costs
for insurers may impact premiums.

FTC’s Existing Interpretations, Rules & Guides Must Be Maintained

Any argument offered seeking to restrain, restate, or reduce the FTC’s regulatory
authority under 16 CFR 700 through 703 and 16 CFR Part 239, must be weighed
against: (1) the demonstrated cost savings that non-original equipment manufacturer
(“non-OEM”) parts produce; (2) the consumer’s interest in reliable information,
disclosure, and greater competition which provides protections and reduces costs in
auto repair; and (3) the negative impact on many manufacturers (and their
stakeholders) and repair facilities * which provide or use quality alternative auto parts.
Anything that reduces or weakens the prohibition against tying arrangements in the
FTC's interpretations, rules, and guides will reduce these benefits for consumers — the
very group that the MMWA was intended to protect..

While undoubtedly, other provisions will be examined by many commentators, we focus
on 15 U.S.C. § 2302(c) and 16 C.F.R. 700. Under 15 U.S.C. § 2302(c) vehicle
manufacturers customarily cannot require that only branded parts be used with their
product to satisfy their warranty. Thus, “tie-in sales” are generally not permitted.” This
has resulted in real protections and economic benefits to consumers and businesses
alike.

2 See, Microeconomic Consulting & Research Associates, Consumer Benefits from a
Competitive Aftermarket for Crash Parts. A copy of the study is attached as exhibit A.

* Quality alternative collision parts are available at more than 40,000 body shops nationwide.
See www.keepautopartsaffordable.org/quality parts/nulooming threat.himl

* hitp://www.fic.gov/bep/edu/pubs/business/adv/bus01.shtm#Magnuson-Moss. While the statute
does permit “tie-ins” in two circumstances, neither are satisfied here. See 15 U.S.C. § 2302(c)
(1) & (2). First, alternative auto parts have been used time and again in successful, cost
effective auto repairs so that it cannot be said “the warranted product will function properly only
if the article or service so identified is used in connection with the warranted product.” Second,
and as already examined, a waiver is simply not in the public interest given the negative impact
on consumers, manufacturers, repairs and insurers.
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The FTC has asked as specific questions:

“Should Rule 700.10, specifically, its interpretation of the Act's tying
prohibition contained in Section 2302(c), be revised to improve the
effectiveness of the prohibition? Why or why not? What changes, if any,
should be considered? What evidence supports these changes?”

We believe that, as written 16 C.F.R. 700.10, and particularly subpart (c), are effective
and need to remain unchanged. Subpart (c) provides:

No warrantor may condition the continued validity of a warranty on the use
of only authorized repair service and/or authorized replacement parts for
non-warranty service and maintenance. For example, provisions such
as, “This warranty is void if service is performed by anyone other
than an authorized ‘ABC’ dealer and all replacement parts must be
genuine ‘ABC’ parts,” and the like, are prohibited where the service
or parts are not covered by the warranty. These provisions violate the
Act in two ways. First, they violate the section 102 (c) ban against tying
arrangements. Second, such provisions are deceptive under section 110
of the Act, because a warrantor cannot, as a matter of law, avoid liability
under a written warranty where a defect is unrelated to the use by a
consumer of “unauthorized” articles or service. This does not preclude a
warrantor from expressly excluding liability for defects or damage caused
by such “unauthorized” articles or service; nor does it preclude the
warrantor from denying liability where the warrantor can demonstrate that
the defect or damage was so caused.

(emphasis added). This rule and the emphasized language have direct
corollaries in vehicle manufacturing and repair and must be preserved.

The FTC’'s interpretation of the statute is correct and the foregoing example is
particularly meaningful in the context of how auto repairs are conducted today.
Nonetheless, it is important to note that the language also strikes a proper balance and
does permit the auto manufacturer to exclude liability for non-OEM parts. Movement
away from this long established language may embolden vehicle manufacturers to
leverage their existing relationship to have repairs done only with their branded parts.
Such an outcome would reverse the substantial savings, progress, and competition that
has developed in auto repair as a result of the MMWA and the FTC’s sound
interpretations. Changes that weaken the existing laws must be rejected.

The issue of tying remains a consumer concern. The FTC recognized the impact on
consumers and recently issued a Consumer Alert advising consumers of their rights
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under automobile warranties.® The FTC alert specifically advised consumers of their
right to use non-OEM repair parts and utilize independent service providers without
voiding their vehicle warranties. The nature of the alert itself underscores the very real
need for the FTC to maintain the existing interpretation and enforce violations if a
business makes claims inconsistent with the Guides, and the act or practice is unfair or
deceptive in violation of Section 5 of the FTC Act.

Conclusion

By ensuring that warranties cannot be voided when using equally reliable alternative
parts, the MMWA and the FTC’s interpretative regime have brought substantial
competition in auto parts and services that would otherwise be controlled only by the
original vehicle manufacturers. Such competition has helped maintain and, indeed,
reduced repair costs for all consumers while encouraging the development and
expansion of new businesses.

AlA and NAMIC strongly support the existing MMWA and FTC guides, interpretations
and rulings as a necessary hedge against anti-competitive behavior and pricing in auto
parts and repairs. Any weakening of the existing language will harm competition, many
auto parts and repair enterprises nationwide, and, indeed, all motor vehicles
consumers.

Very truly yours,

James J. Whittle Jimi Grande
Assistant General Counsel Senior Vice President,

& Chief Claims Counsel Federal and Political Affairs
American Insurance Association National Association of Mutual
2101 L Street, NW Insurance Companies
Suite 400 122 C Street, NW
Washington, DC 20037 Suite 540
202-828-7119 Washington, DC 20001
iwhittle@aiadc.org 202-628-1558

igrande@namic.org

5 Federal Trade Commission, FTC Consumer Alert: Auto Warranties, Routine Maintenance, and

Repairs: Is Using the Dealer a Must? (July 2011)
http:/iwww.ftc.gov/bep/edu/pubs/consumer/alerts/alt192.pdf
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Consumer Benefits from a Competitive Aftermarket for Crash Parts

Executive Summary

Major automobile manufacturers’, often referred to as car companies or “Original Equipment
Manufacturers” (“OEMs”), have been acquiring design patents on crash parts for the cars they sell.
Recently, Ford successfully enforced a number of design patents against competing distributors of
aftermarket crash parts for the Ford F-150, eliminating future competition in the supply of those parts.
Our analysis concludes that if, as currently expected, the car companies continue to enforce their design
patents and exclude current competing suppliers of aftermarket crash parts from the market, car
companies will gain a monopoly in a separate “second market,” i.e., in the supply of crash parts for their

vehicles, leading to substantial price increases for those parts.

Several characteristics of the market for crash parts give the car companies an unusual ability
and incentive to use design patents to raise prices and harm consumers. First, a vast majority of the
initial costs will be borne by current car owners, as opposed to buyers of new cars. Second, in contrast
to, for example, a large company that buys an expensive copy machine for office use based on its “total
cost of ownership,” including repairs and maintenance, buyers of new cars are generally uninformed
about the costs of replacement parts. And finally, even if new car buyers did expect significantly higher
prices for crash parts in the future, they would have little incentive to take those costs into account when
deciding which car to buy because a large share of crash parts is paid for through insurance rather than
directly by consumers. Therefore, car companies that use design patents to gain monopolies over the
sale of crash parts can raise prices above a competitive level without concern that consumers would

switch their purchases of new cars to car companies that have not raised their crash part prices.

Our empirical analysis confirms common sense expectations: competition in the market for
crash parts lowers crash part prices. Based on the results of multiple regression analysis, we conclude
that the prices of crash parts sold by car companies fall by more than 8% when a competitive alternative
exists, with the alternative part then priced an additional 26% below this reduced car company price.
We estimate that the total benefit to consumers from the availability of competitive alternative parts is
approximately $1.5 billion a year. Consumers would be harmed by this amount if car companies were

to use design patents to eliminate competition in the supply of crash parts.

! Chrysler, Ford, GM, Honda, Nissan and Toyota

MicC
}CM Microeconomic Consulting & Research Associates, Inc.
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Consumers Benefit from a Competitive Aftermarket for Crash Parts

The major car companies', also known as Original Equipment Manufacturers (OEMs),
have been acquiring design patents on crash parts for the cars they sell. Recently, Ford
successfully enforced a number of design patents against distributors of aftermarket crash
parts for the Ford F-150, eliminating future competition in the supply of those parts. Our
analysis concludes that if, as currently expected, car companies continue to enforce their
design patents, and exclude current competing suppliers of aftermarket crash parts from
the market, car companies will gain a “second monopoly” over the supply of crash parts
for their vehicles which will lead to substantial increases in the prices for those parts and

in the total cost of vehicle ownership for consumers.

Why Design Patents Would Grant Car Companies a “Second Monopoly” over
Crash Parts.

Many economists would argue that if there is vigorous competition in the market for a
new, durable product that is sold to sophisticated customers who are fully informed as to
all future additional costs of ownership, including prices of replacement parts, then
consumers are unlikely to be harmed significantly if the car company is the sole supplier
of those parts since the car company would be constrained from raising its parts prices

excessively due to a concern that this would reduce the demand for their new cars .2 Most

! Chrysler, Ford, GM, Honda, Nissan and Toyota.

% The reasoning is that fully-informed consumers should be expected to take into account the “total cost of
ownership” of a product over its life-span when originally considering purchasing that car company’s
product. Economists define “total cost of ownership” as the present discounted (expected) value of all costs
associated with owning and using a durable product, including future maintenance and insurance costs,
including both the cost of the original product (the new car) and the costs anticipated in the future (e.g., the

cost of replacement parts). If consumers do not differentiate between an increase in the total cost of
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economists would also agree, however, that there are at least three sufficient conditions
under which a car company’s elimination of competitors from an aftermarket for its
original equipment (e.g., Ford’s eliminating alternative suppliers for crash parts for Ford
vehicles) would cause significant harm to consumers. First, consumers may not be
sufficiently sophisticated to fully take into account all elements of the total cost of
ownership beyond the original purchase price, even if those costs could have been
foreseen by a fully-informed consumer. Second, at the time of original purchase,
consumers may not have been able to foresee the subsequent exclusion of competitors
and the resulting price increases for replacement parts. And, third, some of the higher
cost of ownership may be born by individuals other than those who purchased or
currently own that car company’s product. All three of these conditions are present in
the market for replacement crash parts for automobiles. Thus, before turning to the
empirical estimates of the effects of exclusion on crash part prices, we need to discuss

each of these conditions, at least briefly.

First, some purchasers of new cars may have a rough idea that some cars are more costly
to maintain than others, or carry higher insurance premiums. But there is no reason to
expect that any significant number of car buyers are sophisticated enough to take into

account the effect of higher prices for a particular car company’s replacement parts on the

ownership caused by a price increase for a car and an equivalent increase due to an increase in the cost of
replacement parts, new customers that can foresee the higher replacement part prices will demand lower
prices on the new car to compensate, or will purchase elsewhere. If the linkage between the original
equipment market and its aftermarket is strong enough, even a car company that was the only supplier of
replacement parts for its cars should be constrained from raising its parts prices excessively due to a

concern that this would reduce the demand for their new cars.

®
MECRA Microeconomic Consulling & Research Associates, Inc.
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total lifetime cost of ownership of that car company’s cars, even if such price increases

would eventually result in higher collision insurance premiums for owners of those cars.’

Second, few if any current car owners could possibly have anticipated that car
companies, such as Ford, would succeed in excluding their competitors in the market for
crash parts by enforcing design patents through the ITC. At the time they purchased their
cars, consumers would have expected, if anything, to be able to continue to purchase
parts at relatively competitive prices and pay the relatively lower insurance premiums
that resulted from those lower part prices. If the car companies now gain monopoly
power over crash parts for their vehicles and raise the prices of those parts, all consumers
who purchased their cars before the car companies obtained those monopolies will be
harmed. Existing car owners will thus unambiguously be forced to “pay twice” for

their parts.4

In principle, purchasers of new cars in the future may be harmed to a lesser extent if car
companies were to pass on some of their higher profits from the sale of crash parts in the
form of lower prices for new cars.” New cars each year, however, account for only

around 7% of the total stock of cars.® In addition, the pass-through rate for cost

3 Most replacement parts paid for by insurance are covered under either collision or property liability
coverage; collision covers the damage to cars of drivers at fault, while property liability covers damages
drivers cause to other people’s property, including cars. .

* In the terminology of economics, unanticipated increases in the prices of aftermarket parts prices sold to a
car company’s installed base of customers who are effectively locked in to their purchases is referred to as
“Installed Base Opportunism”. Further, such behavior provides a cause for antitrust action. See, e.g.,
Kodak v. Image Technical Services.

* The affect of higher expected profits from aftermarket sales on prices of new cars can be analyzed as
equivalent to reductions in marginal costs of production of new cars.

® This estimate is based on data provided in the following: Tracie R. Jackson, US Environmental Protection
Agency, “Fleet Characterization Data for MOBILE6: Development and Use of Age Distributions, Average
Annual Mileage Accumulation Rates, and Projected Vehicle Counts for Use in MOBILES6,” EPA
Publication No. M6.FLT.007, September 2001.

& .
MICM Microeconomic Consulting & Research Associates, Inc.
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reductions for US car companies appears to be quite low — between 12% and 45%. As a
result, only 1% to 3% of the windfall gain to the car companies would be passed on to
new car buyers in the first year. Thus, the vast majority of the increase in repair costs will
translate into harm to current car owners on a one-to-one basis and, even for new car

buyers, any offset is likely to be minor.

Third, price increases by any one car company due to monopolization of its replacement
parts can be expected to harm all car owners through higher insurance premiums for all
drivers. Most of the costs of crash parts are paid for by insurance, and higher prices for
crash parts will increase insurance premiums for all drivers of new and used cars, not just
purchasers of new cars sold by those car companies that raised the prices for replacement
parts on their cars. With respect to collision insurance premiums, some of the larger
insurance firms may try to increase collision premiums only on those models for which
prices of crash parts have risen, rather than spreading it over all customers. With respect
to property liability premiums, however, premiums will rise for all drivers. ® Thus, nearly
half the amount of any increase in crash part prices by a car company will increase the
total cost of ownership of other automakers’ cars, not their own, making it even more
profitable for each car company to raise its prices once competitors are excluded from the

market.

7 See Anne Gron and Deborah L. Swenson, “Cost Pass-Through in the U.S. Automotive Market”, The
Review of Economics and Statistics, 82, No. 2 (May 2000), pp.316-324. Gron and Swenson estimate a
pass-through rate of about 0.451 for industry-wide cost increases, and 0.117 for model-specific cost
increases. Given that not all car companies imposed design patents, and not on all models, the pass-through

rate from higher crash part revenues into lower new-car prices is thus likely to be closer to 0.117 than to
0.451.

¥ As noted earlier, most replacement parts paid for by insurance are covered under either collision or
property liability coverage; collision covers the damage to cars of drivers at fault, while property liability
covers damages drivers cause to other people’s property, including cars.

&
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The presence of any one of these factors alone would cause a less-than-competitive
aftermarket to lead to significant harm to consumers. Thus while many economists would
argue that there are conditions under which consumers would be unlikely to be harmed
significantly if a car company became the sole supplier of some or all of the parts for its
vehicles, we conclude that those conditions do not apply in this case. Allowing car
companies to exclude competitors from aftermarkets for their cars would indeed
grant them a “second monopoly” in the market for repair parts, without any

significant offsetting benefit to their customers, even purchasers of new cars.

We thus turn in the next section to estimating the increase in the cost of repair parts that
can be expected if the car companies succeed in excluding competitors from supplying
those products, secure in the conclusion that all or nearly all of the increase in those costs

represents a net harm to consumers.

Estimating the Benefits to Consumers from Competition in the Market for

Automotive Parts

Our ultimate goal is to measure the aggregate amount of economic benefit to consumers
from competition in the market for automotive collision parts. We first econometrically
estimate the average benefit that consumers receive on individual sales of these parts, and
then apply them to estimates of the size of the market to calculate the total dollar savings

to consumers.

Consumers benefit in two ways when a distributor of alternative parts enters the market

with a competitive alternative to a car company part. ° First, the price from a distributor

? For the purposes of this study, we assume that Keystone was the first entrant, and thus use the date of
Keystone entry as the date of first entry. To the extent that Keystone was not the first entrant, we thus
underestimate the gain to consumers from competition in this market.

M ]
ICM Microeconomic Consulting & Research Associates, Ine.




Page 6 of 11

of aftermarket parts will usually be lower than the car company’s price. We refer to this
as the “direct” benefit.® Second, a distributor’s entry and competition usually results in

the car company reducing its price. We refer to this as the “indirect” benefit.

To allow us to quantify each of these benefits, we used publicly available data on car
company crash part prices, as well as data provided by Keystone on its prices from 2002
to 2007. Using the price data for car company and the alternative distributor’s parts, we

estimated the following multiple regression model:

In (car company real price) = a; + b* In (years since car model)

+ ¢ * distributor indicator variable + d * years since distributor entry,
where:

Car company real price is the car company price deflated by the producer price index for
intermediate materials, supplies and components;

a; is a vector of fixed effects for each part type (this controls for fixed
characteristics common to all parts in a generic group);

Years since car model is defined as the difference between the current year and the first
car model year for which the part is used;

Distributor indicator variable is a variable that equals one if that car company part is
subject to competition from a distributor part in that year, otherwise it equals
Zero;

Years since distributor entry is a variable that equals the number of years a
competitive distributor part has been available if that car company price is

subject to competition from a distributor part, otherwise it equals zero.

' This assumes that the car company crash parts and the competitive alternatives are of equal quality.

Mi
ICRA Microeconomic Consulting & Research Associates, Inc.
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The “c” coefficient thus is the best estimate of the initial effect of a distributor’s entry on
car company prices, while the “d” parameter estimates the incremental effect on car
company prices for each additional year of competition from a distributor.’ Our best
estimate is that the average effect of a distributor’s introduction of competitive
alternatives to car company crash parts is to reduce those car company part prices by

1.4% for each year that the distributor’s products are in the market.'

We used these estimated parameters to calculate the average “indirect” benefit per part
that faced competition from a distributor. To do this, we first used the regression
estimates to project what prices would have been'” for car company parts subject to
competition if competition had not existed for those parts.'* The indirect benefit to
consumers per part is then calculated for each year as the difference between the
projected car company price without competition and the actual car company price. We
estimated that, on average, prices of car company parts have been reduced by about 8%

due to competition, or by about $18 per part.

For each part that the distributor offers, we then calculated the direct benefit as the
difference between the actual car company price and the distributor price. On average, we
estimate that the distributor’s automotive part prices are about 26%, or $53, lower than

the prices of the car company parts they compete against. See Graph 1 and Graph 2

' It is easy to see how this might arise: imagine that, absent competition, car company prices would have
risen at 3% per year, but that with competition, they only rise at 2% a year — then, each year the gap
between what prices are and what they would have been absent competition will increase.

"2 Our estimate of the initial, instantaneous effect (the value of the “c” parameter) is statistically
indistinguishable from zero.

. . . . “ o % dicfrl -t ’ e
13 The car company price without COmpﬁtlUOH is calculated as eln(car company price) — ¢ * distributor indicator variable — d¥years

since distributor entry

"As noted above, our model assumes that Keystone was the first competitor to car companies for each part.
To the extent that other distributors entered before Keystone, we will have underestimated the benefits
from competition.

Mi
ECM Microeconomic Consulting & Kesearch Associates, Inc.
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below for estimates’ of the effect of a distributor’s entry on car company part prices

based on the above calculations.
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Graph 1. Effect of Competitive Entry
on a RT Headlamp Door
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PThese simulations are based on average prices for car company parts, regression estimates of the effect on

car company part prices of competition, and the average percent difference between the car company and
the distributor’s part prices.

MiC
ECM Microeconomic Consulting & Research Associates, Inc.
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Graph 2. Effect of Competitive Entry
on a LT Headlamp Assy Sealed Beam
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Note that the total benefit to a consumer of a distributor’s part will equal the amount by
which the distributor’s price is lower than the car company price, plus the difference
between the actual car company price and what that price would have been absent a
distributor’s entry; i.e., a customer of a distributor receives both “direct” and “indirect”
benefits as we have defined them whereas a customer of a car company receives only the

“indirect” benefit. See Table 1 below for summary of benefits per part.

Mi
ECRA Microeconomic Consulting & Research Associaies, Inc.
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Table 1. Average Per Part Benefits due to Competition
(per part that faces competition)

Year Direct Benefits Indirect Benefits

I % Price Difference  $ per Part % Price Difference  $ per Part
2005 287% $55.77 7.9% $16.51
2006 26.0% $51.98 8.5% $18.24
2007 24.7% $50.71 8.7% $18.97
Total 26.4% $52.76 8.4% $17.03

To illuétrate the aggregate size of these benefits, we utilize the following estimates of the
total size of the market for crash parts and of its composition:'® 1) the total size of the
market for automotive parts is $16 billion a year; 2) 74% of the total is from sales of car
company parts and 11% is from sales of newly manufactured alternative parts; and 3)
two- thirds of car company parts sold face competition. All sales of alternative, newly
manufactured parts will then have both “direct” and “indirect” benefits associated with
them, and all sales of car company parts for which there is a competitive alternative will

have “indirect” benefits associated with them. See Table 2 below for a summary of these

benefits.
Table 2. Aggregate Annual Benefits from Competition*

Market Segment Assumed Sales Direct Benefits*™* Indirect Benefits Total Benefits
Car Company Facing
Competition $7,893,333,333 $0 $723,492,226  $723,492,226
Car Company Facing No
Competition $3,946,666,667 $0 $0 $0
New Parts from Alternative
Suppliers $1,760,000,000 $631,728,555 $161,319,213  $793,047,767
Total, New Parts $13,600,000,000 $631,728,555 $884,811,439 $1,516,539,993

* Based on hypothetical sales figures
** Assumes that the perce ntage direct benefit would be the same for all sellers of altemative parts as measured for Keystone

'S Estimates of market size were provided by Keystone.

; ICM Microeconomic Consulting & Research Associates, Inc.
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Ultimately, given these assumptions about the size and make-up of the market for
automotive crash parts, we estimate that consumers receive aggregate benefits of just
over one and a half billion dollars a year due to competition in the market for automotive

parts.
Expected Effects of Monopolization of Crash Parts
If car companies are able to exclude competing suppliers from the market for

replacement parts, all of the benefits from competition described above would disappear,

with an estimated immediate harm to consumers of just over $1.5 billion per year.

Mi
}LCRA Microeconomic Consulting & Research Associates, Inc.




