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On December 15, 2008, the Federal Trade CommisslO11 ("FTC" or "the CommisslOn")

opened a non-public investigation of "various unnamed loan brokers, lenders, loan scrviccrs, and
Compulsory Process in Non-Public

other marketers ofloans." Resolution Directing Use of

Investigations of

Various Unnamed Loan Brokers, Lenders, Loan Servicers, and Other Marketers

of Loans (December 15, 2008) (" 12/15108 Resolution"). The investigation is to dcterminc
whether '"unnamed pcrsons, partnerships, corporations, or others" violated Section 5 of the

Federal Trade Commission Ad, 15 U.S.c. § 45, or whether "various unnamed loan brokers,
lenders, loan servicers, and other marhters of loans" have violated the Consumer Credit
Protection Act, 15 US.c. * 1601 et seq., and whether FTC action is warranted. This Resolution
provides a five year time pcriod in which the FTC is authorized to serve compulsory process in

connection with this Investigation. On August i, 1994, the FTC issued a resolution for the
mvestigation of

potential violations of

the Equal Credit Opportunity Act, 15 U.se. § 1691 e(

seq., and Regulation B, 12 C.F.R. § 202 et seq Resolution Directing Use of

Compulsory

Process in Nonpublic Investigation (August 1, 1994) ("8/1/94 Resolution"). The 8/1194
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Resolution does not provide an expiration date on which the FTC's authority under ths
Resolution ends.

On November 3,2009, D.R. Horton, Inc. (HD.R. Horton" or "the Company") was served

with a civil investigative demand ("em") in connection with the 12/15/08 Resolution and the
811194 Resolution. Including subpar, ths CID conta 221 speifications, raging from

requests for exemplar contracts and corprate strcture to complex requests for company policies

with as many as nineteen individua subsections of additiona infonnation.1 The cm does not

the sttutes and

identify any paricular practices the FTC may deem to be violative of

regulations, but instead broadly requests responses to nearly impossible to answer questions and
seeks the production of

virtally every document created by D.R. Horton since Januar 1,2006.

D.R. Horton respectfully submits ths petition to limit or quash the Cil.
On November 20,2009, D.R. Horton sent a letter to Mr. Joel Winton, Associate Director
for the Division of Financial Practices at the FTC. Since this initial letter, cOWlsel for D.R.

Horton and FTC counsel, Ms. Rebecca J.K. Gelfond, have corresponded by telephone and formal
letters on November 30, December 2, and December 9, 2009, in an attempt to appropriately
modify or limit the CID. As ofthe date of

this petition, limitations that are appropriate in the

view ofD.R. Horton have yet to be agreed upon.2
i The CID includes 3 i Interrogatories (109 inclusive of subpart); 32 Document Requests (50 inclusive
Interrogatories are considered separate questions. See,
interrogatories in the total number
allowed). Accordingly, the cm contains 221 separate requests. This number does not even include the
subparts that are not listed as such. See, e.g., R~9 (provide a list of all job titles or positions that relate to

of subparts) and 62 Data Requests. Subparts of

e.g. Fed. R. Civ. P 33(a)(1) (including "all discrete subpart" of

marketing and sales actìvity or mortgage lending activity. (and) (d)escribe the duties and

responsibilties for each such job title or position. " (emphasis added)); R. 14 (mu Itiple subpar); R.22
(multiple subparts); P-4 (requesting documents responsive to R-5, which has four subparts); P-6
(requesting documents responsive to R - 15, wh jeh has i 9 subparts); P- 7 (requesti ng documents respon sive

to R.20, which has nine subpart).

2 Consistent with its obligations under 16 C.F.R. §2.7(d)(2); counsel for petitioner D.R. Horton, Inc. sent
two letters to the Staff of

the FTC in an effort to resolve the matters raised herein. Those letters are
2

II. D.R. HORTON'S BUSINSS OPERATIONS

D.R Horton is a Forte 500 company and, durng the time period at issue here. was
raned as the largest homebuilder by units sold in the United States since 2003. The company
employs approximately 3,000 workers nationwide. D.R. Horton buids single-famy homes in

83 markets in 27 sttes. See http://ww.drhorton.com/corp/. The Company has four
homebuilding segments: Nort. South. East, and West, which consist of 33 geographical
divisions. These reporting segments. and their divisions, have homebuilding operations located
in the following states:
. Nort: Ilinois, Colorado. Nevada, Marland, Delaware. Minesota Wisconsin, New

Jersey. Pennsylvana, and Virginia;
. South: Texas, New Mexico, Arzona, Oklahoma, Louisian, and Mississippi;
· East: Flonda, Georgia, Alabama, North Carolina, and South Carolina; and
. West: California, Hawaii, Portland, Washington, Uta, and Idaho.

III. LEGAL OBJECTIONS
A. The Challenged CID Specifications Seek Documents and Information

That Are Not Relevant to the Inquiry and Are Unreasonable
1. The Applicable Relevancy and Reasonableness Standard

Although the FTC has broad statutory authority under 15 U.S.C. § 45(a) to investigate
practices which it determines may be deceptive or unfair practices when used in the course of

trade, it is well-established that the FTC's subpoena powers are not limitless. While Congress
has provided agencies with authority to conduct reasonable investigations through the use of

investigatory tools such as administrtive subpoenas and CIDs, the federal cours serve as a

attched hereto as Exhibits A and B and they are íncorporated herein as part ofD.R. Horton's petition to
quash or limit the crn.
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safegud against agency abuse by retag the power to enforce such subpoenas and CIDs. See,

e.g., SEe v. Arthur Young & Co., 584 F.2d 1018, 1024 (D.C. Cir. 1978), cert. denied, 439 U.S.

1071 (1979) ("( t )he federal cour stad gud, of course, against abuses of their subpoena-

enforcement processes...") (citing u.s. v. Powell, 379 U.S. 48, 58 (1964) and Oklahoma Press
the

pary is entitled to notice of

Publg Co. v. Wallng, 327 U.S. 186,216 (1946)). Furer, a

conduct deemed to violate FTC regulations. See, e.g., 16 C.F.R. § 2.6 ("Any person under
investigation. . . shall be advised ofthe purose and scope ofthe investigation and ofthe natue
of

the conduct constituting the alleged violation which is under investigation. . . .").

Administrative agencies may not use their subpoena powers to go on fishing expeditions. FDIC
v. Garner, 126 F.3d 1138, 1146 (9th Cir. 1997); FTC v. Natl Claims Serv., Inc., No. S. 98-283,
1999 WL 819640, at * 1 (E.D. CaL. Feb. 9, 1999). See also S. Rep. 96-500 ("The FTC's broad

investigatory powers have been retaed but modified to prevent fishing expeditions underten
merely to satisfy its 'offcial curiosity."'). "It is contrar to the first principles of

justice to allow

a search through all the respondents' records, relevant or irrelevant, in the hope that something
will tur up." FTC v. Am. Tobacco Co., 264 U.S. 298, 306 (1924).

'The recognzed standard in determining whether a cm should be quashed or limited in

scope or breadth was adopted by the Supreme Cour in Us. v. Morton Salt Co., 338 U.S. 632
(1950). Although the Court enforced the decree in Alorton Salt Co., it recognized that "a
governmental investigation into corporate matters may be of such a sweeping nature and so

unrelated to the matter properly under inquiry as to exceed the investigatory power." Id. at 652
(emphasis added)). Accordingly, the Court instructed that agency subpoenas or ClOs should not
be enforced if it is determined that they demand information that is; (a) not "within the authority
of

the agency," (b) "too indefinite," or (c) not "reasonably relevant to the inquiry." Jd The
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agency subpoena enforcement stdad enunciated in Morton Salt Co. has ben consistently
the

applied by the cour. As the court recognized in SEC v. Arthur Young & Co., "(t)he gist of

protection is in the requirement that the disclosure sought shal not be unreasonable.
Correspondingly, the need for moderation in the subpoena's call is a matter of

reasonableness."

Arthur Young & Co., 584 F.2d at 1030 (quoting Oklahoma Press, 327 U.S. at 209). The court
explaied fuer that '''the requiement of

the

reasonableness ... comes down to specification of

the relevant inqui.'"

documents to be produced adequate, but not excessive, for the puroses of

Id. The subpoena request must "not (be) so overbroad as to reach into aras that are irrelevant or
immaterial," the court added: "the test is relevance to the specific purpose." Id at 1028, 1031.
Following Morton Salt Co., the cour in SEe v. Blackfoot Bituminous, Inc., confed

that "(t)o obtain judicial enforcement of an administrative subpoena, an agency must show that
the inquiry is not too indefinite, is reasonably relevant to an investigation which the agency has

authority to conduct, and all administrative prerequisites have been met." 622 F.2d 512,514
(lOth Cir. 1980) (quoting Morton Salt, 338 U.S, at 653); accord SEC v. Wall St. Transcript

Corp.. 422 F.2d 1371, 1375 (2d Cir. 1970), cert. denied, 398 U.S. 958 (1970). Other courts
following the Morton Salt Co. standard have recognized that the disclosure sought by an agency
though compulsory process must be both relevant to the inquiry and reasonable. See Us. v.

Construction Prods. Research, Inc., 73 F.3d 464,471 (2d Cir. 1996) ("the disclosure sought
must always be reasonable"); FTC v. Invention Submission Corp., 965 F.2d 1086, 1089 (D.C.
Cir. 1992) (CID enforced only "if

the information sought is 'reasonably relevant'"); FTC v,

Texaco, Inc.. 555 F.2d 862) 881 (D.C. Cir. 1977) ("the disclosure sought shall not be
unreasonable").
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2. The Challenged CID Specifications Seek Irrelevant Documents

And Are Unreasonable
The CID does not identify any specific actions or business practices it believes D.R.
Horton may have pursued in violation of Section 5 of the Federal Trae Commssion Act, 15

v.S.C. § 45, the Consumer Credit Protection Act, l5 U.S.C. §1601 et seq., or the Equal Credit
Opportnity Act, 15 U.S.C. § 1691 et seq., and Regulation B, 12 C.F.R. § 202 et seq.
Accordingly, the specifications that ask for "all documents" relating to the varous requests noted
above mea

just that -- all documents. This is more than a fishing expedition; ths is equivalent

to an open records search of all business conducted by n.R. Horton over the last four years. The
FTC may be given wide latitude in its mission, but the inqui canot be "too indefite."

Morton Salt Co" 338 U.S. at 652; Blaclçoot Bituminous, 622 F.2d at 514. These overbroad

specifications win require the production of voluminous amounts of irrelevant material, and wil

require n.R. Horton to conduct an uneasonable search of all n.R. Horton facilties nationwide.
The FTC should limit these requests to a reasonable inquiry based upon the alleged conduct it

seeks to prevent or correct, and not based on a hunch that an open records search ofD.R.

Horton's business records over the past four years will reveal a violation. See Construction

Prods. Research, Inc.. 73 F.3d at 47l ("the disclosure sought must always be reasonable");
the information sought is

Invention Submission Corp., 965 F.2d at 1089 (CID enforced only "if

reasonably relevant"); Texaco, Inc., 555 F.2d at 88l ("the disclosure sought shall not be
unreasonable").
B. Compliance With The Challenged CID Specifications Would Be

Unduly Burdensome To D.R. Horton
"comphance threatens

An administrative subpoena may be deemed unduly burdensome if

to unduly dismpt or seriously hinder nonnal operations of a business." Invention Submission
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these document

Corp., 965 F.2d at 1090 (citing Texaco, Inc., 555 F.2d at 882). The breadth of

specifications would require D.R. Horton to review every document it has produced in the last
960 hours by D.R. Horton and/or its

four years for relevance, and would require a tota of

the individual

attrneys and any thd par vendors it may need to employ. Many of

specifications themselves will require an uneasonable amount of time to comply with, and D.R.

Horton has specified these below in its individua objections.
The specifications objected to in this petition requie n.R. Horton and/or its attorneys to
engage in an internal investigation that could tae months of continuous work to complete.

Document Specifications R~ll, R-12, and P-25, for instance, would require n.R. Horton and/or
its attorneys to interview each of

its 3,000 curent employees to detenne who speak non-

English languages, whether or not those employees had conversations with non-English speaking
customers or potential customers, how many non-English speaking customers or potential

these discussions. Not only does the

customers these employees spoke with, and the content of

sweeping breadth of

the subpoena require this for n.R. Horton's current employees, but the

subpoena would require the same process to be done for any former n.R. Horton employees. In
addition to the actual interview process with these employees, n.R. Horton and/or its attorneys
would be required to locate all former employees before the interview process could even begin,
a process that, in itself, could take months to accomplish, given the fact that D.R. Horton has

reduced its workforce substatially in the last year.
In short, compliance with the challenged CiD specifications would result in an
time, cost and resources that

unreasonable and undue burden upon D.R. Horton in tenns of

would "unduly disrupt or seriously hinder normal operations of (its) business." us. Commodity
Futures Trading Commission v. The

McGraw-Hil Companies, Inc., 390 F. Supp. 2d 27, 35-36
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(D.C. Cir. 2005) (citing FIC v. Texaco, Inc., 555 F.2d at 882) (corporation responding to agency

subpoena should not have "to cull its fies for data" that would "impose an undue burden" and

finding subpoena requig production of ~~all documents tht in any way reference" the issue in

question "would be unduly burdensome"). Accordingly, the crn should be modified to limt the
demands which are "excessively broad on their face and techncally call for a larger volume of
data than may have been intended" by the FTC so as to "not impose an impermissible burden"
on D.R. Horton. ¡d. at 35. The Commission should modify the excessive CID specifications in

ths case to limit the impermissible burdens imposed upon D.R. Horton which threaten to
seriously disrupt its normal business operations.
Additionally. D.R. Horton would need to employ local personnel and/or its attorneys to

travel to each location thoughout the countr to review physical documents located either onsite at the local branches or at the off-site storage facilties used by the branches. Considering
the extraordinar breadth and scope of

the specifications demanded, the CID's retur date of

December 3,2009, is wholly unrealistic and does not "provide a reasonable period o/time
withn which the material so demanded may be assembled and made available for inspection and
copying or reproduction," as is rcquired undcr 16 C.F.R. § 2.7(b)(1) (emphasis added).3

iv. GENERAL OBJECTIONS
D.R. Horton objects generally as set forth in the numbered paragraphs below. Each of
these objections is hereby incorporated by reference into each specification ofthe CID.
the CID in general based upon the authority

1 n.R. Horton objects to the scope of

under which the FTC purports to use its compulsory powers. The 12/15/08 Resolution is

3 D.R. Horton incorporates into this Petition the factual information set forth in the declaration of Jennifer
Hedgepeth, Vice President! National Operations Manager for DID Mortgage Co., Ltd., attched as
Exhibit C.
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designed to "detenne whether unnamed persons, parerships, corprations, or others have
engaged or are engaging in deceptive or unai acts or practices in or affecting commerce in the

advertising, marketig, sale, or servicing of loans and related products .. . " (emphasis added).
The resolution dated Augut 1, 1994 is designed to fid "discrimination in the extension of credit
. ." Neither of these two resolutions is designed to inquire into homebuilding or the practices

related to the sale of

home, nor could they reasonably be constred to do so. See 16 C.F.R. § 2.6
the purose and scope of

("Any person under investigatíon . shall be advised of

investigation and of

the natu of

the

the conduct constituting the alleged violation which is under

investigation. . . . ").

2. Many definitions set forth in the em are impermissibly overbroad, uneasonable,

and irrelevant to the investigation's stated purpose. See Morton Salt, 338 U.S. at 652-53 (noting

that an administrative demand pursuant to compulsory powers must not be "too indefite" and
the information sought "shall not be umeasonable."). The all-inclusive language used by the

FTC in its definitions (see, e.g., definitions 1,3,4,9, 10, and 12) renders every specification in
which one of these words is used impennissibly overbroad, even for seemingly innocuous
requests. Indeed, some of

the definitions are nonsensicaL. For example, Definition No.4 states:

"And" and "or" are to be construed "both conjw1ctively and disjunctively, as necessar, in order
to bring within the scope of any specifieation in the Schedule all infom1ation that might

otherwise be construed to be outside the specification." Coupled with the CrD's overly broad
definition of

"Company," and the tenns "Document" "Marketing and sales activity" and

"Mortgage lending activity," the crn demands information on every aspect ofD.R. Horton's
the Company. See S.

operation and every document in the possession, custody, or control of

Rep. 96~500 ("The FTC's broad investigatory powers have been retained but modified to prevent
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fishig expeditions underten merely to satisfy' offcial curosity. "'). Compliance with
specifications containing these defined words would require searchig all documents, e-mails,

letters, internl memos, and other inormation produced in the normal course of business for any
document, in electronic or physical format, that may mention or relate to one of the

multitudinous subsections requested by the FTC. See Nugget Hydroelectric, LP v. Pac. Gas &
Elec. Co., 981 F .2d 429, 438-39 (9t eir. 1992) (upholding magistrate judge's fiding that a

demand for documents concernng every aspect of the defendaf s business relationships was

"unecessarly burdensome and overly broad."). Furter, these documents are not located in one
central

location on one central server, but intead are scattered across 33 geogrphic divisions in

27 states. Each of

these offces maintans its own separte databases and would require either

local personnel to pedorm these searches, or would require n.R. Horton to hire a company that
specializes in electronic discovery to compile all of the electronic information before a central
inquiry could even begin.
3. n.R. Horton also specifically objects to the CID's inclusion of

"agents,

consultants, and other persons working for or on behalf of the foregoing that are engage in

marketing and sales activity or mortgage lending activity" as overly broad, unduly burdensome,

and incomprehensible. Whether an individual or entity is acting as an "agent" is a legal
conclusion; the term "consultant" is subject to multiple interpretations; and the demand for
information relating to "other persons working for or on behalf or' is unascertinable.
4. The definition of "individuals with "limited English proficiency'" assumes that

D.R. Horton inquires about the level of Enghsh fluency of each of its customers, and makes

notations and/or keeps records of such information. Not only does D.R. Horton not keep records
on the language capabilties of its customers, but the vague definitíon provides no insight as to
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what constitutes a limited abilty to speak English, let alone how one might determe whether

other people have such a detriment in language ability.
5. Instrction D, which requirs the supension ofÇ'any routine procedures for

document destrction" in order to preserve documents "that are in any way relevant to this
the definitions, creates an

investigation during its pendency," when coupled with the scope of

materal that is in no

uneasonable burden upon D.R. Horton to maintain a massive amount of

way relevant to the investigation at hand. D.R. Horton has taen steps it believes are reasonable
and appropriate, but without clanfication on what material would be "relevant" to ths

investigation, instrction D effectively requires n.R. Horton to maintain every document it
produces during the pendency of the investigation.
6. Instrction H ostensibly limits the scope to documents in the possession or control

ofD.R. Horton, but continues to state it is in fact not limited to "documents in the possession,
custody, or control of

your attorneys, accountats, directors, offcers, and employees, whether or

not such documents were received from or disseminated to any person or entíty." As wrtten,
this request appears to state that the FTC may compel D.R. Horton to produce documents not in

its actual possession, custody, or control. To the extent that this instruction in fact purports to
require D.R. Horton to obtain and produce documents not in its possession, custody, control,
D.R. Horton objects and wil

not be producing any such documents or data. Any specification

that requests information from former employees or companes with whom D.R. Horton no

longer works or associates is inappropriate. D.R. Horton canot be compelled to extract
information from people or entities over whom it has no access or control. Equal Employment
Opportuníty Commíssíon v, Maryland Cup Corp., 785 F.2d 47l, 479 (4th Cir. 1986) ("(The

subject of an investigation) cannot be compelled to interview former supervisors who are no
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longer employed by the company, because the company no longer has access or control over
these persons."). Whle D.R. Horton is makg a general objection to any specification
requestig ths inormation, D.R. Horton will renew this objection whenever appropriate and

reserves the right to do so when necessar.

7. D.R. Horton objects to Instrction I to the extent it purrts to require D.R.
Horton to produce all documents at its pricipal place of business. The Company's principal
place of

business is 301 Commerce Street, Fort Worth, TX. However, many of

the documents

being requested are used (and stored) at different locations throughout the varous states where
the Company conducts its business. See, e.g., p~ 13, 14 (produce specific purchase and disclosure

documents for every "prospective home buyerD" and "consumer"). The demand that the
Company disrupt its business operations in order to remove files, including working fies for
ongoing transactions, constitutes an unnecessar, and undue, burden on the Company.

Accordingly, D.R. Horton reserves its right to produce responsive documents at the place where

such materials are kept. See In re Copper Market Antitrust Litg., 200 F.R.D. 213 (S.D.N.Y
2001) (noting that a par responding to a subpoena has the option of allowing the requesting

par to inspect the documents sought where they are normally kept).

8. D.R. Horton objects to Instruction M to the extent it requires D.R. Horton to

redact sensitive personally identifiable information from its production. Because the CID is
seeking complete copies of loan fies, among many other materials, it is impossible to redact all

ofthc "sensitive personally identifiable information." Therefore, even though the FTC has
provided D.R. Horton with a certificate of compliance with the Right to Financial Privacy Act,
D.R. Horton would like assurances of

the FTC's abilty to maintain the confidentiality of

this

information pnor to producing it. Further, the Company objects to all specifications to the extent
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that they may be consed as seekig the disclosure of confdential commercial or proprieta

information protecte by the right of privacy, trade secret privilege or any other applicable
protection. Finally, the Company objects to any specification to the extent they may be
consed to seek inormation that invades the privacy rights of thd-paries, including, but not

limted to, borrowers, the Company's curent employees, and/or the Company's former
employees.

V. THE CHALLENGED CID SPECIFICATIONS
the Commission's broadly worded

D.R. Horton seeks to quash or limit the entirety of

crn. The specifications therein encompass the entirety ofD.R. Horton's business records over

the past four years, are imperissibly broad, and would prohibitively hinder D.R. Horton's
the time and expense involved in responding

curent and ongoing business operations because of

to them. Ilustrative of

the expansive approach the Commission has taen with the D.R. Horton

CID, the CID includes 31 Interrogatories (109 inclusive of subpars); 32 Document Requests (50

inclusive of subpars) and 62 Data Requests. Subpars ofInterrogatoríes are considered separate
questions. See Fed. R. Civ. P. 33(a)(1). Accordingly, the CiD contains 221 separate requests.

This number does not even include the subpars that are not listed as such. See, e.g., R-9
(provide a list of all job tites or positions that relate to marketing and sales activity and

mortgage lending activity operations. . . (and) (d)eseribe the duties and responsibilties for each
such

job title or position." (emphasis added)); R-14 (multiple subpars); R-22 (multiple

subpars); P-4 (requesting documents responsive to R-5, which has four subparts); P-6
(requesting documents responsIve to R~ 15, which has 19 subparts); P-7 (requesting documents

responsive to R-20, which has nine subpars).
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In addition, D.R. Horton objects to the production of any privileged material as denoted
privilege to any

with the descriptions below, and reserves the right to object on the grounds of

specification whenever it may become apparent tht a paricular specification implicates
privileged materiaL. Because of

the CID, D.R. Horton is

the sweeping breadth and scope of

reproducing each specification in full and producing its objections immediately thereafter.

INTERROGATORIS
R.t State the Company's current net worth, and:

a. State the Company's total gross revenues for the most recently ended fiscal year,

and
b. State the Company's net profit or loss for the most recently-endedfiscal year

OBJECTION
its general objections set forth in §

D.R. Horton incorporates by reference all of

N above, as well as its specific objections regarding burden and relevance set fort in §
III. n.R. Horton is a publicly traded company, and therefore the information sought by
specificatíon R-4 is publicly available in D.R. Horton's public financial filings with the
SEC. As noted in its letter to Ms. Geltònd dated December 9,2009, D.R. Horton is
the specífication is

prepared to produce materials responsive to this specification if

appropriately limited to marketing, sales, and origination of loans, as discussed with Ms.
Gelfond on November 30,2009.
R-5: Describe the Company's policies and procedures for ensuring compliance with each of

the following, specifing any changes to such policies and procedures and the dates of
any such changes:
a. The Federal Trade Commission Act, 15 Us. e § 45, et seq.,

b. The Truth in Lending Act, 15 Us.e § 1601, et seq., and 12 C.FR. pt. 226:
c. The Fair Credit Reporting Act. 15 Us. C. § 1681, et seq., and

4 With regard to specifications R-l, R-2, and R-3, please refer

Gelfond dated December 9,2009, in whích D.R. Horton proposed a schedule for production of

materials.
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to D.R. Horton's letter to Ms. Rebecca J.K.
these

d The ECOA and Regulation B, including its anti-discrimination, record keeping, and

adverse action notice requirements.

OBJCTION:
D.R. Horton incorporates by reference all of its general objections set fort in §
IV above. as well as its specific objections regarding burden and relevance set fort in §
III. However, as noted in its letter to Ms. Gelfond dated December 9, 2009, n.R. Horton
is prepared to produce materials responsive to ths specification if the specification is

appropriately limited to marketing, sales, and origiation of loans as discussed with Ms.

Gelfond on November 30,2009. In addition, while curent policies could be provided,
the policies

D.R. Horton will require additional time to produce prior versions of

requested.

R-6: Identif the name and title of each person responsible for formattng, directing, and
controllng the policies, procedures. and practices afthe Company relating to
following:
compliance with each of

the

a. The Federal Trade Commission Act, 15 US.e. § 45, et seq.;

b. The Truth in Lending Act. 15 u.s.e. § 1601, et seq., and 12 e.F.R. pt. 226,
c. The Fair Credit Reporting Act, 15 Us.e. § 1681, et seq.. and

d. The ECOA and Regulatíon B, including its anti-discriminatíon, record keeping, and

adverse action notice requirements.
Spectfy the dates during which each such person held these responsibilties.

OBJECTION:
D.R. Horton incorporates by reference all of its general objections set forth in § IV above,

as well as its specific objections regarding burden and relevance set fort in § III. In addition,
due to the decentralized nature of its homebuilding operations, this interrogatory presents an

undue burden because each offce has responsibilities for the supervision of its employees and
overall operation. Currently, D.R. Horton operates 33 divisions in 27 states nationwide, and a
full response to this interrogatory wil require the Company to retrieve information from every
office that was in existence at any time since Januar 1,2006. However, as noted in its letter to
15

Ms. Gelfond dated December 9, 2009, D.R. Horton is prepard to produce materals responsive

to ths specification if the specification is appropriately limted to marketing, sales, and
origination of loan, as discussed with Ms. Gelfond on November 30, 2009.

R-7: Describe the Company's policies and procedures for training its employees with respect
to compliance with each of the following, specifing any changes to such policies and
procedures and the dates of any such changes:
a. The Federal Trade Commission Act, 15 U. S. C. § 45, et seq.,

b. The Truth in Lending Act, 15 U. S. C. § 1601, et seq., and 12 C. F. R. pt. 226;
c. The Fair Credit Reporting Act, 15 U.S.c. § 1681, et seq., and

d. The ECOA and Regulation B, including its anti-discrimination, record keeping, and

adverse action notice requirements.

OBJECTION:
its general objections set forth in § N above,

D.R. Horton incorporates by reference all of

as well as its specific objections regarding burden and relevance set fort in § III. In addition,
due to the decentralized natue of its homebuilding operations, this interrogatory presents an

undue burden because each offce has responsibilties for the supervision of its employees and
overall operation. Currently, D.R. Horton operates 33 divisions in 27 states nationwide, and a
full response to ths interrogatory will require the Company to retrieve information from every

offce that was in existence at any time since January 1, 2006. However, as noted in its letter to
Ms. Gelfond dated December 9,2009, D.R. Horton is prepared to produce materials responsive
to ths specification if

the specification is appropriately limited to marketing, sales, and

origination of loans as discussed with Ms. Gelfond on November 30,2009.

R-8: Provide a complete organizational chart ilustrating the structure, management,
and ownership of the marketing and sales activity and mortgage lending activity
the Company, including retail, broker, telemarketing and Internet
operations, and all management units/or such operations.
operations of
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OBJECTION
D.R. Horton incorporates by reference all of its general objectons set fort in § IV above,

as well as its specific objections regarding burden and relevance set fort in § III. n.R. Hortn

objects to specification R~8 to the extent it requires D.R. Horton to create documents that do not
already

exist. n.R. Horton is under no obligation to create documents where none previously

existed. See Fed. R. Civ. P. 45(d)(I)(a). In addition, due to the decentralized nature of

its

homebuilding operations, this interrogatory presents an undue burden because each offce has
responsibilities for the supervision of

its employees and overall operation. Curently, n.R.

Horton operates 33 divisions in 27 states nationwide, and a full response to ths interrogatory will

require the Company to retreve information from every offce that was in existence at any time
since Januar 1,2006. However, as noted in its letter to Ms. Gelfond dated December 9, 2009,
n.R. Horton is prepared to produce materials responsive to ths specification if

the specification

is appropriately limited to marketing, sales, and origination of loans, as discussed with Ms.
Gelfond on November 30, 2009.

R~115 Identif all persons who were ever employed or engaged by the Company
(including but not limited to sales brokers) during the relevant time period whose
duties or responsibillies involved marketing and sales activity, andfor each such
individual:
a. State the relationship of the individual to the Company (e.g., employee or sales
broker);
b. State whether the individual ever directly communicated orally with customers in

the Spanish language, functioned as an interpreter for customers, interpreting the
5 With regard to specifications R-9 and R- i 0, please refer to D.R. Horton's letter to Ms. Rebecca J.K.
Gelfond dated December 9,2009, ín which D.R. Horton proposed a schedule for production of

these

materials. For specification R -10, D .R. Horton reiterates that, due to the decentrlized nature of its

homebuilding operations, this interrogatory presents an undue burden because each offce has
responsibilities for the supervision of its employees and overall operation. Currently, D.R. Horton
operates 33 divisions in 27 states nationwide, and a full response to this interrogatory wil require the
Company to retrieve infonnation from every offce that was in existence at any time since January i,
2006.

i7

English language to Spanish language, or translated documents written in
English language to the Spanish language for cutomers;
c. Identif his/her duties or responsibilties,

d. State the date that the Company began its relationship with the individual;
e. State the date, if any, that the Company ended its relationship with the individual;

and
f State the unique identifer used by the Company to identif the individuaL.

OBJCTION
its generl objections set fort in § IV above,

D.R. Horton incorporates by reference all of

as well as its specific objections regarding burden and relevance set fort in § III. D.R. Horton
objects to the use of "all" as defined in the definitions and as applied to ths specification. See,
e.g., Bennett v, Unum Life Ins. Co. of America, 321 F. Supp. 2d 925, 937 (E.D. Tenn. 2004)

("No. 15 requests' any and all documents that show or describe in any way the relationship
between Unumrovident and the Unum Life Insurance Company of America.' Ths request is

overly broad as there could be any number of documents which might 'show' 'in any way' the
relationship between the two companies. If

the plaintiff

wants documents which evince the legal

relationship between the two companies, the plaintiff must appropriately narow the request to

ask for such documents."); In re CFS-Related Sees. Fraud Litg., 179 F. Supp. 2d 1260, 1267-68
(N,D. Okla. 2001) ("A cursory review of

Plaintiffs' request for production of documents

establishes that Plaintiffs are in fact seeking to require CSI to respond to very broad discovery

requests seeking documents relating to all aspects ofCSI's relationship with CFS and the

underlying securties transactions. These are not 'paricularized' discovery requests.").
In addition, due to the decentralized nature of its homebuilding operations, this

interrogatory presents an undue burden because each offce has responsibilities for the
supervision of its employees and overall operation. Currently, D.R. Horton operates 33 divisions
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in 27 sttes nationwide. and a ful response to ths interrogatory will reuie the Company to
retrieve inormation from every offce that was in existence at any time since Janua 1.2006.

D.R. Horton curntly employs over 3,000 employees, and durng the relevant tie period,
these employees were involved in

employed more than 10.000 employees. Thousands of

them would be unduly

marketig and sales. and putting together ths information for each of

burdensome and unreasonable. Finally, the Company has no ability to ascert whether

employees spea a foreign language or converse with customers in a foreign language.

Accordingly, D.R. Horton has no abilty to respond to demands for information relating to those

inquines.
R-J 2. Identif each loan originator who has engaged in mortgage lending activity with

or on behalf of the Company at any time during the relevant time period, and, for
each such individual:
a. State the relationship of
the individual to the Company (e.g., employee, loan
broker, or correspondent lender),
b. State whether the individual ever directly communicated orally with customers in

the Spanish language, functioned as an interpreter for customers, interpreting the
English language to Spanish language, or translated documents written in
English language to the Spanish language for customers;
c. State the date that the Company began its relationship with the individual;
d State the date, if any, that the Company ended its relationship with the individual,-

and
e. State the unique identifer used by the Company to identif the individual.

OBJECTION
D.R. Horton incorporates by reference all of its general objections set forth in § IV above,

as well as its specific objections regarding burden and relevance set fort in § III. n.R. Horton
further objects to the use of "all" as defined in the definitions and as applied to this specification.

See, e.g., Bennett, 321 F. Supp. 2d at 937; In re CFS-Related Sees. Fraud Litg., 179 F. Supp. 2d
at 1267-68.
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Clark, Donald 5.
From: David Souders (SOUDERS(§WBSK.com)
Sent: Thursday, January 21, 2010 11 :24 AM

To: Clark, Donald S.

Cc: Rop, Ami
Subject: RE: Processing of Two Petitions to Quash
Don:

I want to confirm my agreement that the two petitions can be treated as public for purposes of the fiing date,
as stated in your e-mail below.

Thank you for your attention to this matter.
Dave Souders

David Souders
Weiner Brodsky Sidman Kider PC
1300 19th Street NW 5th Floor

Washington DC 20036
office: 202 628 2000
facsimile: 202 628 2011
souders~wbsk.com

ww.wbsk.com
This electronic message contains information from the law firm of Weiner Brodsky Sidman Kider PC, which may be confidential or privileged.
The information is intended to be for the use of the individual or entity named above. If you are not the intended recipient, be aware that any
disclosure, copying, distribution or use of the contents of this information is prohibited. If you have received this transmission in error, please
notify us by telephone (202-628-2000) or by electronic mail (souders¡gwbsk.com) immediately. For more information about Weiner Brodsky

Sidman Kider PC, please visit us at ww.wbsk.com
TAX ADVICE DISCLAIMER: Any federal tax advice contained in this communication (including attachments) was not intended or written to be
used, and it cannot be used, by you for the purpose of (1) avoiding any penalty that may be imposed by the Internal Revenue Service or (2)
promoting, marketing or recommending to another part any transaction or matter addressed herein.

.. ......._.nnn..n~_m_._._......n.._____..n_....".._...._...___m".._..nn.._...._n.... ..... _._"......_.........'.n.......__._..._h.__.____.___~_____......, .. m..._........_.._n._.~..............._~._.._ ........ _....n..n..n........................_...n.......n_____..._..._ ......................n.'..hn................_.....,.._'...n...._n.n

From: Clark, Donald S. (mailto:DCLARK(Qftc.govJ

Sent: Thursday, January 21,2010 11:15 AM
To: David Souders

Cc: Rop, Ami
Subject: Processing of Two Petitions to Quash

Mr. Souders, thank you for your earlier calls with respect to the petitions to quash you filed on behalf of D.R.
Horton and Lennar Corporation on December 11, 2009. This is to confirm, from our earlier discussions, that you
have agreed that both petitions are to be treated as public in their entirety, so that they can both be treated as
having been filed on Friday, December 11, 2009, in conformity with the requirements of Commission Rule 4.2(d)
(4). Please let me know if you have any questions; thank you for your attention.
Don Clark

2/3/2010

Page 2 of2
Donald S. Clark, Esq., Secretary

Federal Trade Commission Washington, D.C. 20580
Telephone: (202) 326-2514; FAX: (202) 326-2496

CONFIDENTIALITY NOTE: This message is intended only for the individual or entity to whom it is addressed, and
may contain information that is privileged, confidential, and exempt from disclosure under applicable ,law. If you
are not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication by mistake, please notify the sender
immediately by telephone, and destroy the original message and any copies of it. Thank you.

2/3/2010

