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Mr. Michaesl Verne
Federat Trade Commission
Premerger otitication Office
600 Pennsylvania Avenue, DLW,
Washington, DLC, 20380
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Re: Freatment of Borrpwed Funds

Dear Mike:

This letter is intended to summarize previous telephone calls you and 1 have had
regarding the treammuene of burrowed fupds in determining the size-of-person for an
acquiring entity. In particular, vou and I have discussed a siuagon in which a person with
a regularly prepared balance: sheet creates a new entity for purpoeses of acquiring assets (or
stock) from a seller. I will describe this scenario in a hypothetical.

Assume Acyuiring Person controls a corporation, called Corporation A,
Corporation A prepares an ordinary course balance sheet. [13 most tecent bafance sheet is
dated Gotober 31, 1999 and shows {otal assets of §8 million. Acquiring Person has a
combract bo acquire assets from Seller for $20 miflion on November 25, 1999, Acquiring
Person desires 1o acquire the assets not through Corporation &, bur instead through a newly
created LL.C B, which is majority controlled by Corporation A. LLC B was not feqned
watil November 1, 1999, According to Promerger Notifcation Cifice guidance, Acquirtng
Person naust create a pro forma balance sheet for LLC B because Corporation A's existing

October 31, 1999 balance sheet does aot consolidate the assets of all entities meluded
within the Acquiring Person. Namely, the assets of LLC Db are not conselidated on that

balance sheet because LLE B did not exist prior to Ocrober 31, 1999,

In preparing his pro forma bulanee sheet. Acquitdng Person would use the
Following steps, Acquiring Person would fake the sum of 7 the total awscts on Corporation
A's Qetober 31, 1999 balance shect, 2) his personalty held nog-duplicative] incote
producing assats fassume this iz 81 million) and 3) al? of the assels that will be held by
LLC B immediately prior to its acquisition of assets from Saller. [[LLC B has arranged
Tor a loan and acyuires the loan procceds of $20 million the day before ¢losing, LLC B
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will be degmed to hold $20 million in assets prior w closing. Adding that S20 million in
LLC B's assets to Acquiring Person's other assets results in Acquiring Persan having a pro
forma balancs sheet with $29 million in olal assels, and a filing would be required unless
another exemption applisd.’

You and I discussed an altemative seenarin whereby the financing arrangements
sgreed w by the Acquiring Person and LLC B differ in one material respect. Nanrely, for
business purposes unrelated Lo the H-5-R reportabitity of the wransaction, LLC I's
cormmureial leuder will not pay any of the $20 million loan to LLC B, but will instead pav
S20 million dircetly to Seller at the chosing of the asset transaction. This is the ordinary
method that the lender uses for funding transactions of this type. You and [ congluded,
thal under thuse cirewrnstances the foan provceds would not be held at any time by LLC B,
and therefore could not appear on Acquiring Person's pro formea, pre-acquisition balance
sheet. Under those circurmstances, Acquiring Person's pro forma balance sheet would
reflect total assets of less than 510 million and it could complete the proposed asser
acyuigilion without [ling under the H-5-R Act.

Pluase advise me if you have any questions about this letter, or disagree with the
analysis contained in this letrer. [ will call you to confiom you have or received and
reviewed this letter. Thank you again for yvour kind assistance in helping me resolve
several questions In the course of the past week.

Very truly yours,
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“ I o nust mecessanly agree with this amalysis, but | onderstand it to be the Premernzer Nerificadon Clee's
rsion.





