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BY FAX TO 202 / 325-2624

Thomas Hancock, Esquire

Premearger Notffication Oifice

Federal Trade Commissicn

8™ Street & Pennsylvania Avenue, N,
Washington, D.C. 20580

Dear Mr. Hancock:

The purpose of ihia letler is to confirm our undesstanding regarding certain eredit
unipn assats that the Federal Trade Commission (FTG) would view as exempt
from the notification rules in the case of @ merger of two comporats credit urdons.
Our understanding s based on conversations with FTC staff aftormeys and our
review of the Har-Scoit-Roding Antirust Improvement Act of 1975, 15U.5.C,
§18a (HISR Act or Clayton Act §7A) and FTC regufaiions and interpretations.

Backaround

Credit unions are nonprofit, membership cooperatives that provids financial
serdices 1o theil membars, Credit unions, which may be charfdfered under federal
or state law, may only provide sendices to lheir mambears. A credit union’s
charter establishes its field of memberstip and, ganerally, is based on an
occupational or assockxtional bond of residence or place of employment it a
spegific geographic community. Cradit unfens provide saving and credit
senvices. Saving services includes share savings and daft accounts, shars
certificates, and credit sarvices includes secured and unsecured socnsumer loans
and real estafe movigage loans. They have limited authoriy fo make commearcial
toans and investments. Credit unions are controfled by their members who,
regardless of the amount of funds in thefr share account(s) with the credit unicn,
have one votz in the eleciion of a voluntesr board of directors, The directors are
charged with the genaral management and contral of the cradit union,

A spacial type of credif union Is a comporate credit union whosa membaship is
made up of so-called natural person credit unions.  They funclion essentially Mke
a1 banker's bank. Corporate credit unions, of which thers are curmantly 38,
provide a source of liguidity and invasiment for natural persen credi unions as
well a3 acting as clearing houses for fmancial ransactions. Natural person credit
urions ara nol Bmited fo comorate credit unions a5 a souree of liguidity or for
cloaring activities but may alse tuim to banks, Corporate credit union charters
are: generally geographic in that they are charfered fo serve credit unions within 2
particular state of regional area. There are a number of corporate credit unions
that have nationsa] fields of membership and can serve natural person credit
unions locatad anywhers in the United States.
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[he Mature of a Credit Union Merger

Senerally, when two credit unfons menge, the financial staterments of the two
credit unions are simply ‘pocled.” Because there is no voling stock, there is no
paymant for stock. The members of the acquived credit unjon vote to approve or
disapprave a merger. If they approve the merger, the members of the acquirsd
credit unfon simply become members of the acquinng credit union and thelr
accounts are fransferred. The merger of federally-insured credit unions requites
the approval of the Netional Credit Unien Administration. 12 U.8.C. §1785(b) ().
As aresult of a merger, the charter of an acquired credit unizn is canceled by
either the NCUA or, if a state-chartered credit union, by the approprizie staie

agency.
Exempt Assefs

Assuming that 3 merger botween two, federally-charterad corporate credit unions
is subject to the provisions of the HSR Act, we have focused on what assets are
exempt for purpases of caloulating the size-ofthe-Iran=adiion threshold of $15
million, triggering the requirement of premerger notification. 15 U3 C.
§18a(a)3); 16 C.F.R. §202 30,

18 C.F R 8801.21

Under this regulatery provision, voling or nonvoting securities, other obligafions
referred to in section TACK2), and cash are exempt. Our view js that ke
following asset accaunis are securities, cash, or the equivalent of cash and are
exeanpt

Irvastmeont aceounts. Credit unions are finited by statute to parficular fypes of
investments. 12 U.S.C. §1757(7), (8}, {13). Corporate cradit unions have
slightly expanded invesiment authority. 12 C.F.R. 8704 5(c). Gonerally,
carporate invesimants may include bonds, ceitificates of deposit, demand
deposits, asset-backed securifies, eoilmeraiized mortgage obligations (CMOs),
money market purchases, third paity repirehase agreements, deposits in the
Mational Credit Union Share Insurance Fund (NCUSIF), caplial accounts in the
LS. Centrai Credit Linjon, and limitad mutal fund and stock ownership.”
Accrued incoeme on these Investments is Jikewise exsmpt.

" Includes Federal Home Loan Bank $10cK and nomyoting stock in the Mational Credit Union
Central Liquidily Fasilty (CLF). The CLF is a liquidity source within the NCUA; cradif unions.
estaslish membership in the CLF by subserbing o "capiial sioak in an amount 1ot kess than 1%
of tha nradit dpion's pabd-in and unimpaired capitaland serpius. 12 DS.C §1795, 17850
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Prepaid expense and prepaid fax accounfs.

Sefflamant accounts including check clearing, sutcmated cleaning house, and
Federal Ressrve Bank fransaclion accounts established in connection with
providing sefflement services bo member credit unions. To ilustrate, each day
rmember credif unfons may deposit thousands of chacks inio fhelr ascounts wilh
the corpeorate oredit union for cleating. The cerporate credii union aggregates
these deposits and enkers tha dollar value of these chacks in an assel account
with a corrasponding entry i a liability account. As checks clear, the coporate
credit union releases funds s its members. If a check clears, the coiporate
eredif union makes an asset adjustment; the amount moves from the setilament
asset account 10 a cash account. At the same time, the comporate makes a
liabilily adjiustment moving the dodar amount fiom the settlement lakility
account to the member's share account from which the member can withd raw
the cash, I a check does not dear, the cotparate cradit union retums the chack
t the member with a natica that it has been dishanored, and then simply dejetes
the offsetting asset and lizbility setiement account anfries. Seiflement acoounts
are precigitated by an order for cash paymeant, generally a check or 2 wire
transier, and represent a ternporary accounting for what is, essentialy, a transfor
of cash from a third party info the miember's share agcourt. We batieve that
thess feimperaty sstjemant accourts ars sssenfially an accounting mechanism
and are axempt as the squivalent of cash under 18 C.F.R. §301.21.

16 C.F.R. §802 2{dy}

The provision exempts office property thai i real propeity and inciudas oiflce
buildings, inciuding commeon areas stuch as paring and eaeational Tacilites,
and “assets incldental to the ownership of such property, including cash, prepmid
taxes or insurance, rental receivables and the fike.” YWe understand that the:
fumiture and equiprnent of the acquired credit union, however, would not ba
exampL

15 1).5.C. §18a{ci 2} or Clayion Act §TA{CHZ

This provision of the HSR Act exernpts acquisiiions of “bonds, mortgages,
deeds of trust. ar athet obligations which are not voting securities” from the
premerger nofification revuirerments.,

We would appreciats your conaideration of two particular types of loans of lirss
of cradit that we believa should be exempt under 16 C.F.R. §801.21 as cash
equivalents,
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Loans securcd by cash assels i e possession of the credit uriory,. Credit
unions often make loans that are secured by cash deposiis {member sharas) of
the dabfor at the creds union, If the debtor defaulis, the credit union has the
right, without court infervention, ko immediate possession and use of the cash
collateral. We believe these loans should be viewed as cash equivalents exempt
under 16 C.F.R. §801.21{z).

Setffernent fnes of credlf. Thase loans are generally "ovemniyght” lpans, offan
retired the sams day, made by a corporaie credi union {o membey cradit unions
to cover temporary shoriages io their settlement acsounts at the corporate credrt
unicn. Wa believe theze "avemight” settlement Ines of credit should be treated
as cash equivalents exempt under 18 C.F.R. §801.21(a).

Daie of Valuation

W have also considersd the date upon which the assets of the acquired credit
uhion ars to be valued for gurposes of measuring thoss assets against fhe $15
million size—oftransaction thresheld. The eoiporate credit union merger at issue
is scheduled to be consummated on December 31,1999, and so we are now
within 63 days of the marger date.  Due to the Tuid nature of corporate assets,
the aggregats amournt of assets and the classiiication of those assets can and
will change significanty from day to day. Wa inferpret 16 C.F.R. §801.10{c}3)
as authorizing the board of direciors of {he acquiring corporate to examineg the
asaets of the acquired instifution an any particular day between now and the
marger, and if the aggregate nonexempt assets of the acquired corporate are
below $15 million o that ore day, the acquinng corporate will not have to submit
an FSR ﬁng Wea ynderstand that this interpretation would have to be qualified
if the acquiring corporate has acquired other assats of the acqmred cofporats in
the preceding 180 days. 16 C F.R. §801.13{b)i).

We would appredzte your review and informal opinion of our analysis regarding
exsmpt assefs and the date of assst vatuation.

Sincsl






