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Burcas of Competitiom, Room 303
Federal Trade Conmmissicn

G0 Pennsylvania Avene, N.W.
Wishingtom, D.C. 26580

Diear Mr. Veme:

We ropressat 8 poteatial acdquiror eorporation (fhe “Aocquiror’™) n
connection with a proposed acquisition of substantfally afl of the operating
asschs of a target corporation {the “Target™) engaged v a similar service
business in different geographic markets from those cuently served by the
Acquirar. We respectiully request your coprurmence in our position that the
proposed acquisition wounld not require either the Acquiror or the Target to file
& Premerger Notification and Report ender the Hart-Sernt-Rodine Antitmst
Improvements Act of 1976 (the "Axt™).

The Acquiror had total assets of $14.0 million a- of December 31,
1633, and vevernnss of $63.0 million For the fiacal year snded Decernber 31,
199%, Financiel information for the Target iz consoliduted with the financial
stazerments of ke pareny (the “Target Parent™), whose assets and sales both
enveed 3100 millien.

The Acquiror is cumrently discussing with the Tecget Parent the
purchase of substantially all of the opemating assets of tie Target for a cash
prize that consists of various cornponents totaling 59.9 million. In addition,
the Terges Parsnt hes proposad that the Acquiror sequie [argei’s acoounts
recaivable existing a3 of the closing date for ap addilional rash price payahie:
at ulosizg, subject to adjustnent pursuant to the risk-retention arangoment
described below. The Acquiror has indicated that it m« y be prepared 1o do =o,
provided that the acquisition of the accounts recefvable not trigeer the
recuirement to file a Premerger Nofification under the . \cl. ‘We respectfully
sack your concutrence in our positien that the purchase of the accounts
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receiveble, as striuctered by the parties and described below, ingether witl the
purchase of the assets, will pat frigger the Act’s Premer ger Notfication
Twulrsinent

The parties have tentatively agreed that the purehase price for the
accoumts receivable will equal the mreater of (=) 75% of the corying vate of
the accounts receivable on the closing date, or (b} the currying value of the
accounts receiveble nnder 60 days on the closing date, bt ju no pvent sreater
than $5.0 million. For example, based on figures provided by the Target as of
Sepember 23, 1999, the carrying value of the Targst's accounis receivable
under 60 days was approximately $5.3 orllion, and 73445 of the carrying valns
of the accounts receivable as of that date was approin ately $4.9 mellion.
Applying these numbers to 2 theoretical closing on that date, the aveounts
receivable paymeut nnder the agreement woild equal tie $5.0 million eap,
since the satrying value of the accomnts receivable mnd.t 60 days exceedad
£5.0 million.

Urder the proposed terms, at closing the Acquirar would acquire he
accounts receivable subject o the following provision. On the date which is
9 dayg following the closing (the “Settlernent Daie™), 1he Acguitor and the
Target would make the following adjustuents:

1. In the event that the aceuunis recelvabie collected through the
Sertdement Date are legy thap the $3.0 million payment, the Acquiror wontd be
eniitled to retain a tace amount of wncotlected accomts receivable necessary to
inzke vp the difference between the amount actually coilected and the 550
milhen payment. The balance of the wecollested accov ats receivable would
then be assigned to the Target for collection or other di-position for #15 sole
account.

2. It the event that the accounts tecefvable coliected throngh the
Sestlernent Dute exceed the 55.0 million payment. the Acquirer &ould be
oblipated to renut to the Target the amoum: o exeess o) 35.0 million and
assign to the Target any rernaining uncollected accounis toeeivable for
collection or other disposition for its sole sceount

Linder the arrangement described rbove, we beliove that the Acquirar
would anlby be acquinny beneficial ownership of accounts receivable equal to
the $3.0 million payment, becanse it would be obligate ! to reayit to the Target
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arr amount coliosted in excess of §5.0 million. Therelone, we believe that the
aceirisition price for the accounts receivable attsibuted o the Acquiror for
pinposes of analysis under the Act wounld not exceed §2.0 million. Indeed, as
stucturcd, this arrangement wowld leave the Acquiror svith the dsk that the
accounts receivable actuaily collected by it following tte Settlement Date
il resalt in iotal cotlections of less than the $5.0 ol lion payment, of the
uncollcoted accounts receivable retained for the purpos:: of making up the
shortfall are not vollested m thelr entirety.

Further, we believe that the arranzement ander < iscuss)

pertt < amount to avnidance af the Ac’s Premerger Notifieaticn tequiremenis. The
purchass price provigions, ineluding the accounts recel -able payment, are the
result of arms-length negotiations which refiect the ceodomic vahic of the
assets t0 be acquired by the Acquiror. The fact that the parties bave struchmsd
an acquigition of $14.9 million in agcets rather than somie other value of aseets
iz, we sobmit, immaterial, so long as the cconamic rigl s temsfemed do aot.
exceed the acquisition price. Ses 16 C.F.R. §201.10.

A.ssuming’ resolution of various other bustness issues, the parrics
envision caecuting a defimftive agreement toward the end of this week.
Accordingly, we would greatly appreciate your advice on the foregeing
ai your curlicst copvemizuce. IE you requine addidemal information o

uld tike to Girther discuss any of these maticrs, please contact the
undersigned o O] P
cotmsel for the Target, at
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