August 25, 199%

i ..- :

Richard B. Smith, Ezq.
Pre-Merger Notificatton Qffice L
Burean of Competition -
Room 303

liedaral Trade Commission

Washinaton, D.C. 20380

Re: Regquest [t i1 - - 2impition lssiies

Dear Mr. Smth;

In response Lo our telephone comversation yesterday, [ am writing to revise my letter of
August 19, 1990 addressed to you, On Awgust 19, 1992, Twroie to yon to confiem my
understanding of a telephone conversation we had on Thursday, August 12, 1992, Our August
12, 1999 |efophone conversation invalved a discussion regarding the applicability of certain
sxamptions to the pre-notification filing requitements under § 7A of the Clayton Act {the “Act™),
13 U850 § L84, in conmection with the contemplated exercise of cersain warrants for shures of

cornman stock of a company.

The gzneral facts of the circuistances considered were ag follows:

Company A loaned Company B money in cxchange for the issuance of a promissory
nole. Al the sarne time, Company B issued Company A warranis for shares of
comrion stock in Company B. A stockholders” sgreement was also enterad into at
that time entitling Compuny A 10 2ppoinl ene of the zix directors on the board of
directory of Company B. There is no direct comrelation between Company 4°s right
i appoint one of the six directors on the board of ditestors of Company B and the
percentage of outstanding contmon stock o which the warrants are convertible - thut
is, the warrants are not convertible into one-sixth of the shares of outstanding
comumon stock. Under the terms of the stockholder’s ayreement, the stockholders’
agTeerient terminates upom an isitial public offering o Company B, Company B is
abuet W make un initial public offering. Company A is contempiating exercising its
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warrarts for shares of comunon stock of Cotnpany B. Ciher than the warrants,
Company A owns no other voting security in Company B.

Assuming the statutory “size-of-the-parties” and the “size-of-the tramsactdon”
thresholds are mel, I had asked for your clarification as to whether cithet (1) the “no increasce
in rhe percentage of putstanding voling securities” exemption, 15 U.S.C. § 182 (c){10), or (i)
the Vinvestiment purposes anly” cxemplion, 15 U5.C § 184 (¢)(9), may be available in
eomnecticn with Company A’s contemplated exercise of its warrants for shares of common
stock of Company B.

Following our telephone conversations, my understanding of the availability {or lack
thereal) of each such cxemption under the above fasts is as tollows:

{i Fhe “no tncrease in the peveentage of outsiondfng voling securities”

EXempLion.

Seetion 801.12 of the pre-merger notiffealion rules (the "Rules™) provides thal the
cafcularion of the “percentage of voting secuntics” under the Act or the Rules is abways
conductad using the number of votes G direclors ol an isseer prosently entilled o be cast.
Sze 13 C.E.R. § 801.12{b). As such, although options and warrants are included in che
delinition of “vuling secunlies” under § S01.[(f) of the Rules, see 13 C.F.R. § B0L.1{){1) to
(3}, since oprions and warrants do nat entitle an owner or halder thereof to a present right to
vote for digectors of an issusr, they are not included in calculating any percentage of
outstandimg vating seedarities of the issuer,

In light of the fact that there is no direct correlation between Company A’s right to
appoint une of the six direclors on the board of directors of Company B und the percent of
outstanding comrmon stock 1o which the warrants are coanvertible epon exergise, Company A
has no present rigl.. to vote for directors of Company B. As such, Company A's exercise ol
15 warrants tor shares of commeon stock of Company B will increase the percentage of
outstanding veling securitiss of Company B held by Company A. Upun Company A's
exerclse of the wartants, Company A will go from owning zera percent of the outstandng
voling seeurities of Company B to owning some percent of the outstanding voting secunties
of Company B. The pre-notification fhing ceemption st ferth m § 18a (e)(E0) of tha Act, 15
E.5.C. § 18a (e)(10), therefoce, will not be available (0 Company A and Company B under
these circumstances,

(it} The “invesment purpases opll T exemprion,

Whether the pre-notification filing exemption set farth in § 18a (2}(9) of the Act. |5
U.S.C. § 18a {c}9), is availabls under any particular circumstance depends strictly upen Lhe
timung of a party™s acquisition of voting securitizs of the issuer. Assuining the atquiting
parly sequirzs or holds len pecenl or less of the eutstanding voting sceurities of the issaer
following the acquisiliot, at the time of the acqnsition the acquiriag party may i po way be
invalved in the formulation, determination, or direction of the business of the issuzz, In
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addition, you indicaled that at the time of the acyuisition the acquiring party may not be
engagced directly in business in competition with the issuer.

Commpany A%s crginal acquisition of the warrants for shares of conunon stock of
Company B was the acquigition of cofivertible voling secunties of Compuny B. As such,
Company A's original acquisition of the warrants for shares of conuion stock of Company B
would have been exempt from the pre-notification filing requirements of the Acr pursuant 1o
§ B(12.31 of the Rules. See 153 CTR. § B02.31. Company A's exercise of the warrants for
shares of common stock of Company B, however, gualifies as another acquisition af valing
securities of Company B to which the pre-notification filing requiremetits of the Act may he
applicable unless another pre-notificaiion filing cxemption is available.

Foi the pre-notification filing exejupiion provided im 3 18a {op{9) ofthe Act; 15
UE.C. § [8a (c)(9), to be available upon Companty A's exercise of its warrants for shares of
cormmon steck of Company B, assurning Company A acquires or helds ten poreent or less of
the cutstanding vobing securitics of Company B following the exercise of the warrants, at the
time Companry A exarcises the warrants no current director of Company B may have baen
appointed by Company A In addition, at the time Company A cxercises the wirran(s
Company A may not have the nght to appaint any person to the board of directors of
Company B. Further, at the rimez Company A exercises the wamants Company A may not be
engazed dircetly in business in competition with Company B.

1T the stockholder’s agreement granting Company A the right to appoint & divector to
the board of directors of Company B is terminated upon Company B's initial public offering,
assuming Company A has no other right wo appoint 2 director to the board of directors of
Company B, or otherwize partieipate in the direction of the business of Company B, and
assuming any director of Company B previoushy appoimed by Company A has resigned and
no longer is a direcior of Company B, and assuming Company A is nol engapad dircotly in
business fn eomipetition with Corpany B, the exemption from the pre-notification filing
requirement set forth in § 18a fe}( ) of the Act, 15 UL.5.C. § 182 (¢)(%), would appear o be
available in connection with Company A’s exereise of {ts warrants for common stack of
Company B immediately atter Company [3's nitial public oftering. This will he truc,
however, only to the extent Company A, at the time it exercises the warrants, has no other
intenl 1o ba involved in basic business decisions of Company B.

Az a side note, T alse understand froto vou that “not being engaged dicsctly m
business 1 competition with an issuer” includes holding less than a majority interest in
outslanding voting securities of a competitor to the igsuer.
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Recognizing, of course, that any response you provide is not a formal interpretation, |
would appreciate it if you could confirm whether my basic understanding of the matters set
forth abeve appears correct. [ singerely thank you for your assistance with and clari icarion
of these issues and I look forward to receiving your response to this letter in due course.

Very tuly yours,

oy
Ce: Lawrence D). Bradley, Fsq.
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