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ViA COURIER

Mr Riclird Smith GONFIDENTIAL TREATMENT

Oitice of Premerger MNotficaton REQUESTED

Burcan of Competition

Federal Trade Commissian

6" St. and Pennsvlvania Ave., N.W,
Room 303

Washington, TXC. 20850

Ra: HSR Hvpothetical and Analysiy
~Dear Br. Sochi

Per your sugprestion, T am weitng to confirm our mult-party elephone
conversation of Augast 12 and the preliminary conclusion that a proposed acquisition of
non-voring preferred stock and a possible subsequent, mandalory translonmaton of Lthe
non-veting preforred stack inro vating commeaon stock will not be reportable uader the
HSR Act based npon the facts we provided in such comversatdon, For case of review, T will
set torth rhe pecrnene information as bullet points below.

= Company A would acquire between 15 and 20 percent of the aggrepae
outstanding shares of Company 5.

* The acquired shares wanld be non-voung, prefomed stock.

*  The Cerulicate of Incorparation of Company B wonld be amended to
provide for e mandatory transformation of the sharss inte voong cormmon
stock In the event that Company B shanld complete an inital public offering
{“the [LO™) of such shares of connmeon stock.

Ir is the view of legal counsal that:

1. The transformation of not-voung sccurides inro voring
securities i not a potentially reportable “conversion™ or
“acquisidon” where the transtornmation is the result of a
oreviously agreed upon wiggering ovent which is now certain or
virtaally certain ke ocour and which may be prevented by
circumstances outside of the holder’s conrrol.
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2. The kev Facis for delermining whether the potential
transformarcion of this non-votng preferred stock inw votng
common scock is reportable under the HSR Actare {3
Company A's abiliny r cause the TMO ta oceur, {il) the reladve
“cormainty™ that the [PC will, in face, occur and {ui] whether
the non-voting prefeired stock is being issued to Company A
because cthe [TO of shares of Company B's common stock is
anticipared by the patties,

* In pardcular, counsel is influenced by the example set forth in the Smtement
of Basis and Purpoge 1o 16 C.F R, S80Q13(£3{3), 43 Fed Reg 33450,
33463 (19781 wherein a holder’s shares are converted fromn non-vodng stock
o vating stck due ro the failure 1o pay a dividend for a spedified period of
tme. In orher words, where such a transformacion bs riggered by an event
which is not certain to oo at the time of the acquisition, and the
occurrence of which is likewise our of the holder's control {conmacteally or
atherwise !, the tfransiormation is oot rreated as a potendally reportable
“ronversion” ot “acquisicio..”

*  TIn this cuse:

1. The propused ransactiom, us described during our phone
ennversation, has becn under discussion and negotiation in
excess of soven months.

2. The deterndaadon by Company B to take steps initating the
IO approval process was made within the last three months.
Company B did not kave an organivational meeting for the
[P0 with its investment bankers vnnl June 15, 1999,

3. Company A played no role in Company B's determination to
pursue the TPOL

1. Conpany B has recendy fled its registration staremens with
the SEC, but has yer to receive any cormments on this
starcment. Company B is not scheduled to conducr a “road
show™ with potential uvwestors until atter fr zeceives coruments
Irowm the SEC. The registration statement does not indicate
how many shares of cotnenon stock Company B intends to
offer ne the pricing range of these shares. The ahilioe of
Corapany B 1o complete the IPO is subject to fnancial market
conditions which are presently volatile and unfaverable for
similarly sitnated companies.
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5. The decision to issue non-vatdng proferred stock to Company
A was based vn a strong, desire on Company B's paet thar
Lompany A nor have any ability to influence the cotporace
afairs of Company B. Company A will not have any right to
appoint persons w the Board of Direcrors of Company B.

&, I is customary corporate tinance practce to provide for the
mandatory transtirmation of pon-voting preferred soock into
shares of voting cominon stock contemporanceusly with the
dlusing of the IPO of shares of common stock.

We would appreciate vour furdher arrcndon o this matter, includiag review by
any Premerger personnel you deem appropriate, within the next four to five {4-%) business
days. Please feel free to call me at the direct diat number listed above shoutd you have any
guestions. In the event thar vou confiom your ininial conclusion, T would ask that you
eithier sign off on this legter in the space below, issue a confirmarory kerter of your owa, oc
call me wich verbal confrmarion.

On behalf of all pares, please aflow me o thank you for your prompt consideration
of this issue; it is sincerely appreciated.

Very ¢
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