Augmist 5, 1995

Alice M. Villavicencio
Premerzer Office

Federaf Trade Commission
Washington, BC 20580
Dear M. Villavicendia: = =

(AN ] =

Thank you tor the assistance you have been giving me in connection with the proposed
transactton that we have been discussing. You asked me to describe the transaction in writing
for your turther consideration:

Cur clien:, Company A, {5 negoliating a transaction in which it will acquire 6 percent of
the voting securities of Company B and simultaneously enter into a services and supply
agreement with Company B, ‘The services and supply agreement is an arms length agreement
and will selely be a fee-for-service relationship. Company B is a private company that i3
undertaking a major reorganization that includes seliciing & number of new investors. Company
A is only one of eight companies Lhat has already indicated an inlerest in investing — some of
these investments will be larger than Company A's and some smaller. In addition, apparently
there are at least another six or more companies that are invelved in discussions wiuh Company B
conceraing pussible investment.

Company A’s proposed ipvestment maets the size-pf-person test and the size-of-
transaction test. It would appear, however. that the transaction is exempr as an acquisition of [ess
than 10 percent of the voting securities of an issusr provided that the acquisition is made “solely
fior the purpose of investrnent.” We believe thal the exeniption does apply — in our discussions,
you have asked we o describe more fully the ight of Company A to have a represenrative attend
Board meetings of Company B.

All investars in Company B will have the same right 1o attend Board meetings to
“ahserve” and to receive infermarion concerning business developments at Company B. The
type of information thit would be supgplied is similar to that that would be received by investors
in a public company. Specifically, the stock subseription apreemaent thar will be signed by all



investors contains a seeliun entitled “Observation and Information Righes”, which provides that
as long as the investor continues to hold at least 50 percent of its eriginal investment, it will be
entitled 1o have an observer present at Board meetings of Company B, In addition, each investor
will be entitled ta receive all periodic reports and informatian packases that are provided to the
Board (this right will end only if Company B’z stock is sold to the public in a registered publiz
offering, at which point the same type of information would be available in the company’s SEC
filings).

Company B’s purpase in providing observation and information rights to its investors is
to allow them to moniter their investment in Company B. Company A will not have the right to
designate a member of the Board of Company B, Netther Company A nor any other investor
witt have the right to direct the business decisions of Company B as a result of their observation
right. In ome of gur conversations, you asked if Company A’s representative would express his
or lier opinion of the services and supply agreement. There may be times when Company A
would be asked to make a presentation i the Board concerning the apreement, but that would e
no different than any other company being invited 10 make a presentaliom concerning an ongoing
contragtual relationship. However, Company A will have no right to participate in the
deliberations of the Beard conceming the services and supply agreement.

Based on the above description, I contime o believe that Company A's investment
fulfills the requirements of the “solely for purpese of investment”™ exemption. Company & is
merely one of & aumber of minorily shareholders that are being given the right to observe at
Board meetings in order to monitar their investment: Company A will have na right to vote, to
appoint a member of the Board or in eny way direct or control the business decisions of
Campany B.

If vou have any questicns, please let me know. There is critical time sensitivity hecanse
if Company A does not sign its subscription agreement today, the debt offering associated with
the reorganizacion will he delayed. Therefore, we would like to resolve this issue 28 2000 as
possible. Thank you very much for your help. .

Sincereiy,
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