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Dzar M Ferkingstad:

Ar yom my recall, | and T spolee with you 0%
teluphons o0 wopday, June 28 g T L P ieen in CONTTOHELN with
pamenetion boiween pastics {hat 0¥ Firmn repregents and partics et

upp:eciaﬂcd e Sens emdl pusistanee. BY thie lettse, we woutd 1 the matiers that we

Tt Iy our waderstending fram onr CORVELEATIOn with you that where £ eroporadon being aequirsd
has oubstandtng convertible voring secupites (Qptions nd warrppts} that will e cercised ipmmedintely
before & COTCApOTEnecusly wifh the closiog of the irenaaction, it is pecosSATY 1 fderaify the “wuitimats
pater epkit™ (UPE™} of the aoqguirsd ancporatiot o & Uy pi-exereise” hosis. Therefore, i

{1} fhe corpotetion YemE acguired has T sockholders cath of which bolds 0% of the
putsteading wHEE gpoiiics of te sorporaion fotheT {han comvertible voting sacamitiesh

{if the porporatic bemg anquived has oqut=mnding convertible voting sconritios held by fhiird
partieg chat wilt be wervised jromedfaisly befome {ut ctptAmporEneouely with} the
aousapmation of the: trapseoon;

iy  becguse of guch exercige, 1o person il held 58% o mOES of the outemmding YotE

geoutiues of the vorpotion being ancpired (T, the cae of & contampuraacond

cnareise, oo peroon witl receive SU% fy mOTs ofihe punslderation belng paid in resprct of

tite vokime seciriies of the corparation being anqui:aad}irtmﬁmsﬁfcmm:aﬁﬁu of
the frapsaetian; sed

{i) oo person has, and mo perscr will at clpgiug bave, mmmawmmpwmy
designate 3% oo MO of e dizectors of the CoTporation; a

the eorporation bring zequired would be degrrrad ta be i3 BER {PE for puposus I Astecminisg SR
aotifination filing requiremeTts iy pemneesion i the {fransactio.
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In order to enemve that we provided you with aJl relevant information conprning this issue,
dieanggad below are the facts of the proposcd trimstction 85 we cutrontly undezstand thern, In short, the
tranyaction involves the equisition by a public corpocetion {“Corporaticn A™) of the voling sceurities of
toro mrivate sorporations (“Corporation B™ and “Corporation U7, for consideration in the form of vofing
securities of Corporation A, Corporation B end Corporation C have two compgnon 50% stockholders
{“Stockholder X' and “Stockholder ¥™). Corporation C bas oufstanding oplions and warranis thet will be
exeroised immediately before or contempezaneoualy with the consurcmation of the wransacticn.

The option/waganl jssue docs not pifeet oor anslysiz wid respect o the soguividon of vorng
pecurities of Corparation A& by Stackbalder X end Stockbolder Y. As distussed in Seotion 4 beles,
Stockhoider Y will not filc as in acquiring person because Stockholder ¥ does not mest e gwn-of-
persen filing threshald. However, as discussed i Section 3 below, Stockholder X will file ar an acqidring
persom, with Carperation A gy the acquired person.  Therefore, the option/warrant issua does not affect
whether a filing mst be made in: conneetion with, the tratwaction.

The optionfwarrant issue docs, howevet, affect our eonclusions with respect to whether
Corporation A must #le as an aequiring person in comnection with the acqusidon by Comportion A of the
voting scourities of Corporetion B and of Corporation C.  Tf fhe excreise of the optionshwartants were
ignored 1or HSK, filing purposes, Corporation A would be the acquiring person for two soparate acquired
prrzons {Stockhelder X ae the UPE of Coarporstion B and Corporation C, and Steckholdsr Y aa the UPE
of Corporation B and Corporation €. Tnder the facte a¢ they cunently exiat and ignoring the exercise of
the Corporation C opiions and wagants, for pirposss of determining whether Corporation A must file a3
an acquiting percon:

(&) the Carporation AfStockholder X {(Corp. B & Clorp. C) portion of 4he ransnetion woukd
meet both the slee-of peraoms and size-of-trnsaction filing threshoids; bt

{b) the Comporation A/Steckhelder Y (Corp. B & Corp. C) portion of the transection would
not meet the eive-of-persons thraghald.

Theretors, Corporation A wouid fis as an ecquiring person ance in connsativn with the acquisidon of
voting scourities of Covporation B and of Corparstion C, with Stockholder X a4 the acquired person.

Comsidered on = “post-exerciue™ bests, however, Corpermation A would be the acquinay person far
three, rather than two, separate acquired peraons (Stockholder X as a UPE of Comoration B, Stockhalder
Y ax 3 UPE of Corporetion B, and Corparation © ae its gvn TPE). However, on & “post-exerrige™ basia
but otherwise under the thefs as they curently exist, for purposes of determindng whether Corporation &
mpst file 45 an zoquiring pergon;

{a) the Corporation A/Stocldolder X (Corp. R} portion would not meer the size-of-
transaction threshold (see acction 1 halow);
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fo)  the Corpotation AfSiockbolder Y (Cotp. H) portion would not meet the size-of-
treneaction or size-nfpersona thresholds (zee scetion 1 below); and

fa) the Corporaticn ANCarporstion C portion would not meet the size-ofpamsons thrashold
(zec sectiom 2 below).

Therefore, Corpotation A would not file a8 sn acquiring persun i comection with the scqmsition of
voting securities of Corporetion B and of Curporalion C. As noted above, bowever, Corposation A would
file as un Bequited person in copnection wilh isswmes of Corporation A commen, stock o Stockbolder X
ir consideration fir votng seowrities of Conporation B and Corparation <. In additfon, wc nots thal m yet
another related transactiopn not otherwise addressed ‘o this lettor, Corporztion A Jikely will be filing as an
avguiring person i connsotion with the acquisiion of the voting seewitfes of & corporadon that s
aotherwise unralzted to Corporation A and wholly unrelated to Corporation B, Corperation €, Stockholder
X and Stockholder ¥

Hecanse, when detemined oo & “post-cXercise™ basis, Corporation B and Corpozation C will have
different UPEs, the following fectuz] discnssion relating to the sequisition of the voting securities of
Corporation B and of Corpommtion C is eeganized en that basis, rafher than on the basis of an scquisiion
of voting sscurities form Steckholder X and Stockholder ¥, Thie discussion 23 followad by a factual
Jigeneszion relating to the acqpisitians by Stockholder X and by Stockholder Y of voting securities of
Carporation A znd, finally, by our vonclusions regarding HESR filing requitamnents in copnection with the
transaction.

L Ssitiyn by © ation A of Vofing Seenrities of C an B

Corposation A, a publicly tradad company, will acquite 211 of {he cutstanding voting securities of
Corpotation G #ram the swockholders of Corporation B, The cangideration for the voting sscorities of
Corparation B will congst of 1,454,544 shares of Corporation A comreon stock, plus sertain contingont
Tights to reccive Corporation 4 coramon atock (the “Contingent Rights™). The Comtingent Rights arc
convertible imin Corpomation A common stock if and when cenivin events cecur following the
consworaston of the trapsaction, but will not presensly sutitle the holders thereof ta vote fut directars of
Ay emtry.

a Size of Fersans

Corporntion A is {2 own “ultimste parent entity™ acd hag totzl 2ssefs in eeegs of $100 million.
Corperation B does mat have snnual net ssles or total assets of $10 million rr more.  However,
Stockhalder X and Stuckheldetr ¥, both natarsl pemons, eurrently each owad 507 of the oustanding
common sfock of Coporstion B. Stockholder X has tofal assets or annua] pet sales in socess of 310
millien. Stockhelder ¥ does not. i

"
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b, Sfze of Thegetion

Although Cerporation A, will acyuire 100% of the voting seclrities of Carporation B, Corporaiicn
B has totad azsets and annual net seles of less than $25 mallion.

The tumber of shared of Corporation A common stock o be issued it exchange foxr the
Corporgiion B common stock at closimg (1,454,544 ghares} was set bascd on & Curparation A commen
stack price of $5.50 per share, far a totel velee of 38,000,000, However, the cuntmt market price of
Corporation A, cornmen stocls is approximatsly 59.00 per share, for a total valoe of $12,090,896. Booause
& firm cloging date tng nod heen sat, we are unable 0 defermine at this time the “marker price” of the
ACG rommon stogh and, thercfore, the total walue of the voting securities 1o bo aequired. The total value
of the Corporation A eoramen stock to be issusd in exchange for Corperation B odinmon stock at closing
wotld be above $15,0600,000 if the “market price™ of Corporation 4 commeon stock, as detemmuned ender
16 CFE. 80110, was grester than 10 518 per share.!

b Acquigiiion by Corprration A of Voting Semprities of Corpoeration C

Corpotation A will alse acquire all of the outstanding voting suoutities of Corporation C from the
gockholders of Corporstion ©, The consideration for the voting securities of Carperation C will consist
af 3,090,209 shares of Corpotation A cotrgnon gtock, plue serfain Continpent Rights (dizoussed abevg),

s Sizg gf Pevzons

Apain, Corporation A s ite own “nitimazic parent entlty” and has total assets in excess of $100
million. Corperation C does net have annual ner sales or tofal 2sests in of $10 million or mere. However,
Stoniholder X end Steckholder ¥, in addilion to bemyg steckhulders of Comperation B, cwrently each nwa,
50% of the citstending cormmon stock of Corporation C. Apein, Stockiiolder X hag fotal assels or anmz)
net saleg m excess of $10 pdllon, wihilz Stockhelder ¥ doea nat

The only othor oumtanding "vwoting securities” of Corporstion C s “convertible voting
securitice” consietiug of ontions 2nd wantantz 1o agguire cotmwnon stock of Corporation C, wihich do ot
presently entids the holders thereof tp vor for ditectors of any eqhry. These options shd warrants are
held by severz! oabiral parsons wiher than Stockholder X aud Srockholder Y, and boocome exerpiszble
upon a change of contral of Cotporadion C. It f2 caprently enticipated that some ar all of such options and
warmants will be exercised in conjunction with the conmmmation of the maneagtion. If al] sech ophions
and wanants were exertised, the commeon stock af Corpogation A, to be paid i exchangs for the common
stock of Coarparstion © at closing would be peid in the folowing proportions: Stockholder X — 10.43%;
Stockhalder ¥ — 30.43%; and (ithers — 39.14%.

1 At 8 "meket yrice” of 161 §F16 per Bharn, the Towi value of the Corpogation A cottimen Stock o be issued st closing fn
exchengs for Corperalion B admroon stoek woakd be 514,000 505,
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Ofcontze, even {f less than afl such eptions and warrants were excrsised, the oxercise of a1y suck
option or warrant would reduce the holdings of 2ach of Steckholder X end Stoekhelder ¥ belaw 5044,

B Sizz of Trgnsgotion

Altheegh Corporation A will acquite 100% of the voting securities of Corperation C, Corparation
C has total assets and armual net sales of leas than 525 million.

The number of sharee of Corporation 4 commop stock fo be issucd in exchanpe for fhe
Corporation. C eormmaon stock ot closing (3,090,909 sheres) was set besed or. a Corporation A commeon
stowke price of $5.50 per shave, for 2 total value of $17.000,000. However, the current market price of
Corporation A cumrmom stoek 15 aproximasely $9.00 per share, for a total value of $27,818,181, The total
value of the Corporation A ¢ofnment stock to be #tued in exchange for Corpotation C commeot stock at
closing will be above $15,000,000 wnlees the “mearlet price”™ of Corporation A commaon stock, as
determined under 16 CFR, 801,10, drops below $4 78 per share®

At the elosimyg of the related tansactions, Stockbhalder X will receive a minfmam of 3,233,250 and
a maximum of 5 656,362 shares: of votronon stock of Corporution A wpoa tee cloging of the treasaction,
2x foilows:

727,272 sharcs in exchenge for 50% af the commoen sock of Corporatien By

o 940,563 to 1,543,454 shaves in exchange for 30.43% to 50.00% of the oommem stock of
Cotpuration &;1

o 1565455 ghares in vedsmrption of ab eXisting note frorn Corporeton A; wnd

+ up to L313,151 shares In oomversion of loana thal may be made by Swockholder X m
Cmmotation B and/sr Corporation C prior o the losing of the transaction.”

Az additionsi consideration fir the voting stock of Corporation B and Corporetion C, Stockholder
X alse will reccive Contingem Kights that will be copvertible into Corperation A conmnmn stock if and

* As 2 “merket prige” of £ 1316 per khare, the feel value of te Comuraton A comtmon siock t e ismed . clusing in
extiange for Corporation C eommen stock would be £14,824,099,

¥ The number of shares that will he fzued to Smekholder X in axchange Tor gimman stack of Corparaion © will depend
P i Gostepr 10 whneh thind-party wattrinty and optiors for the purchase 6F Comortion © roayin 2o0ck ane excrcdsed priv o
o emlistrporansosty with the oopsrreaation of ihe tons T §on.

*“Fhese 1,814,181 ghares repoeaent tha aggiegane niomber of phaces that mky B Issved v Stocidhoider X and Swoekholdes ¥
U convermien of lans in in appregate amolnt up o §i 0,000,000 thet may be made by Stoctholder X and/or Spwkhalder Y, at
& cyrmversion. rare of 1 slmre for cach 55,50 Stockholder X hos mevionsly kapad epproximaicty $3.85 miltion, which will be
mvmg mﬂ% approwimarety 700,000 Sures. It ts currentty soticipates that acidtions] lams by Siockbelder X, if any, will nof
eecwrd 18

o
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when certain events qeowr fallowing the consummation of the transaction. However, the Contingert
Rights will ot presently enthile the hiolders thereof to voto for diteators of any catity.

a. Size of Peyoong

Clorporation A is its own ultimate paremt entity and has total assets i excess of F100 million
Stockhelder X is & oaivral persen end, therefors, 15 its ovwn ultimete parent enfity. Stockholder X as totl
assets in excess of 310 miThon,

B Size ¢f Tgmsecricn

The numiber of shares to be received by Stockholder X was set based on an exchange, redeinpdon
or conversion ratio (e applicable) of one share of Corporaticn A ¢onuren srock for each 53.50 of value
cxyhanged, redermed o converted. At a cument apgrostnate mackst price of §5.00 per share, the
aggregaie value of 3,233,200 shares of Corporation A gommen stocl is $29,099,610, and the agpresate
velue of 5,656,362 shares of Corpotation 4 ¢ommon steck is $50 907,258,

o Ni=Trrvesiment Burposg

Stockholder 3 will serve on the board of direotors of Cogporation A following the comsannarion
of the ranpagtion.

At the closing of the related trensactions, Stockholder ¥ will repeive 2 minorwrs of 1,667,935 and
a maximurg of 4,490,907 shares of commen stock of Carporation A upen the closing of the transaction,
a3 fullows:

* 727,272 chares in exchange for 30% of the common stock, of Corpocation B,

+ 940,563 to 1,549,454 phares in exchange for 30.43% to 50.00% of be common stock of
Corporation C?

* up to 185,181 shares in comversion of loans that may be made by Stockholdsr Y to
Corperation B and’or Corporation € pricr to the closing of the tapsaction.

* The nuather of sheres Tt will be Immed to Stoskholder ¥ in exchange for conunan stock of Corpoteten C Wil depend
epex e extent 1o which the thisd-party warapts and egtians fer the purchase of Corporation O common gock amm exmreised
prior to o guntemparaneoushy wilh the soomimrmation of the tronsictien.

* Theso 1,618,121 ehire rqmesent the ageregate mnmbey of shares that mey e ismied o Stockhelder X and Stockbolder ¥
wpron Goriversion of loans o fn ageregete amodhy Up b 5100000 thet may by made by Steckiwelder X andfor Stackholder 7,
3 ponversidd Tabe of 1 e Tor gach 55,500 Stackholdsr ¥ hos pravieoely lomnsd sppromimntely $250,600, which will be
vonvertad fnte approximataly 43,458 shazes, 1L is comenily sniicinared thet Srekholder ¥ ¥4l not wieka 2 sipnifican: amount aff
afddidong] [anns.
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As additional consideration for the voting stock of Corparation B and Conporation C, Stonkholder
Y else Wil reccive Contiogert Bights that will e convertible mto Corpolaiiom A commoton stock If and
whon cermin oventz oocur fallowinp the aopsummation of the trgnsaction. Howeower, the Cantinpent
Rights will not presently entitle the holders theraof tn votes for directors of any entity.

a. Sige of Perpans

Corporztion A 15 its oun ulimaie pavent entity and has tetal assets in excezs of $100 million,
Stockholder Y is & natura] pecsom and, therefore, is its own ultingate parent entiry. Stockholder Y does not
hgve tntal agzets o exmmal net sales in excess of $10 million.

3 Stz o Tremeacfion

The muniber of shares to be teceived by Stoskholder Y was got based on an exchenge or
comrersion retio (as applicable) of one share of Corporation A ¢omman stock frr cach $5.5¢ of value
exchmiged or convertad. Ata curreat approaimate market price of $9.00 per share, the aggregate vahee of
1,667,835 shares of Coporelion A common stock ig 315,010,515, end the amerepde value of 4,090,907
shares of Corporation A common swook 15 $36,815,163.

& et Ly

Stocklwlder ¥ may serte as an extccuiive offiver of Corporation A following the comsummation

th

Based uypon the abuve facts and wpon ow understanding of the FTC's position an the
wptionfwarrant issue discussed mt the begiming of #os lerter, we have conelnded the following:

A In somection with the acquisition by Corpovation A of 100% of the outstanding voling secumities
of Corperation B, Corporation A will not file as at1 acquiritg person untess the agermpits “market
price” fcrﬂmCorpomstion & commgy stock; to be fsaued at the closing of the tansacfion [n
exchange for Corporation B common stock is equal to or excesds 515 million, becanse
Corporafion B does not have annm] net s2ies or total assets of $29 million or more. If the
apgresats metket poce of suoh commoon stock does exeeed 513 million, then Corporation A must
file only cnce 28 an acquiring person m cormection: with the aoquisition by Corporation 4 of the
voting securities of Corporation B, with Swelkholder X as the aoquired parson, on the Dasis of the
following:

(@) Corporation A is jts own “nltimare parent entity™ od has total assets m excess of 5100
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by  Corporation B has two “ultimate parent emtitics" {Stockholder X ané Stockholder Y) bus
ottty Stockholder X has annval nat sales ot total assets of 510 million e marg,

In connection with the agquiziticn by Corparation A of 100% of the cutstanding voling scourities
of Corporation C, Corporation A will not filc 82 an acquiriog person, on the basis thar
Corporativn C is its own “ultirate parent cotity” and does nof bave anmial net sales ar totel sssets
of $10 million or more. The eoochosion thet Corperation C it its own "ulimaie parent entify™ is
besed oo the following:

{z) Steckhulder X and Stockholder Y each cwrently holds 50% of fe cutstanding voting
segurities of Corporation © (ofher then “sonvertible voting secirities™);

) Corporstien C ctyrenfly has ousiending convettible vollng secewritler foptons and
warants) held by tlird parties, seme {or o) of which will be sxercised mmediately
befute or cobtetrporancousty with the consienimation of the transaction;

(<) because of such exercisc. no person Wil held 50% or nuoce of the outetarding voting
securibics of Hx corporalion being wequired {or, in the sz of @ contanpotansous
exersize, o person Wil recedve 50% ar more of the considstation being paid in respect ulf
the vntlng secuortiss of the corperetion being pequired); pud

d} ng persom has, and ne persor will et closing have, the zontraciual power to presently
designais S0% or mare of the dirmetora of e corporation.

In connestion wilk the ascgudsition of woting scoiritles oi’ Corporstion A by Stockholder 30, .
Stockholder X will file a5 an soquiring person, with Carporatton A a8 the acquived person, based .
of the following;

(a) Cezperation A s {ts own “ulimale parent entity™ and bes total asgets in excess of $100
million;

) Swockholder ¥ {5 fis own “ullimate parent entity” aed has toml agsets in excese of §10
nullicn;

fc) ‘The value of the voting gecnrities befng acquired will {likely) cxesed 513 millim; and

[} Stockholder X will serve on the board of directors of Corporetion A and therefore would

not been daemed to be aequitipg the volng secwitiea of Corporation A “solely for
irvesiTrent prmmeded,”

In conoectien with the acqubsition of votineg ecowrities of Comporation A by Stockbolder Y,
Stockhulder Y will not file as an acquring persen because Stackholder Y dows nat have ammual
Het sales or total aseers of 310 million or more.
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E The acguisitiong by Stwekhoider X, and by Stockbolder ¥ of the Contingent Rights and of other
corvertihle voting securitiex thar may be lnued in telated tramsactons are not themaelves subgecr
to the reporting requirerrents of HSR Ao, However, the smibssquent conversions of these
comvertible voting seeurities fnto Corporation A common stock will be subject fo the HSR, Act,
and may require edditional Tings ifthe relevant nodfication theesbo)ds are met.

Although not adéressed in this lotter, we again note that Corporation A likely witl he roguired o
file &s an zequiring porson in a related transaction that mvolves the acquusior by Corporation A of the
votpg serurities of e corparation that is otherwise immelated tu Corporation A and wholly unrelsted to
Corporation B, Corporation C, Stockholder X snd Stockholder Y.

If our undersianding of the option/wariasm fssue that wie discugsed on June 28 i3 ineorrect, or if
You otherwize disapree with any of our conciusions regarding HSRWE in eommection with
or

iom discusased in this leder, I 25k that vou contact me at
your earliest conwenieane.

Thewk yoe sgaln for your assistance.

Very tuly yous,

.EI.'-'.
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