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Rz:  Amalysis of Proposed Transaction Umler the Harl-3cou-Rodine Antitrost
Improvements Act of 1978, as Amended
Deur Dick:
This letter is to confirm the telaphone conversalion thal th and
I had en July 2, 1999, in which we discussed a proposed Iramsaction an ne en

Neotification amd Report Form under the Iart-Scott-Reding Antitrust Improvements Act of 1976,
as amended (the "HSR Act") in conpection therewith, The background and structure of the

fransaction is dizcuszed below, In commection with this discusaion, reference should be made to
the diagrams antached as Exhibit A to this letter.

On November 9, 1998, Party I formed the LLC far the purposes of acquiring all
the voting securities of 1 Inc. from ane selter (*Scller 17, and all the voling securities of 2 Ine.
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and 3 Inc. from another seller (“Seller 2™, Party B and Seller 1 filed under the HSR Act with
respect to the acquisition of the viting sceurities of 1 loc. by the LLC, and Party B and Seller 2
filed under the HSR Act with respect to the acquisilion of the voting securities of 2 Toc, and 3

Inc. by the LLC. The watting period under the YISR Act expired with respect to these filings in
May, 1999, On June 15, 1999, Party A acquired a 30% interest in the LLC, and the LLC

acquired all the voting securities of 1 Inc., 2 Ing., and 3 Inc. (the "Corporations") on June 16,

1995, ¥ “The steture of the relevant entities following this acquisitior, which is the cumrently
existing sireciure, is shown on Exhibil A as the *Pre-Oplion Exercise Struetime. ' :

Party C intends to exercise an option granted by Party A to acquire ali of Party
A’sinterest in the LLC (f.e., a 50% interest in the profits, and in the asscts upen liquidation and
digsodution, af the 1LI.C). The strmeture following the exercide of hat oprion and songummatioo
of that acquisition, 1s shown on Exhibit A as the *Post-Option Exercise Suucture ”

After Party A sells its interest in the LLC to Partv C, Party C and Paty B will
cause the LLC to distribarte all of the stock of 1 Inc. to Party € and all of the stock of 2 Inc. and 3
Ine, do Party B (the *Distoibotion"). The structume following the Disinbution is shown om Bxhibit
A as the *“Post-Distribetion Steetone.®

As we discussed, netwithstanding that the TV -- which is a general parinership -
has tota] assets of over $100 million, the acquisition of the 50%; infetest in the LLC by Parfy C
should ned require & filing under the HSE Act because it does not result in Party C holding 10034
of the interests of the LLC. ¥

As we further discussed, Lhe Distributicn also should oot require a filing under the
HSR Acl. As you poted, followiany Party C's acquisiijon of Party A’s inleresl in the LLC, Partics

1 The voting securities of 2 Inc. and 3 Ine. were actually held by two diffevent entities.
Bevauwse cach of these iwo entities had the same oltimate parent, bowever, T bave refored 1o a
single Scller 2 for convenicnow.

e Party A was not required to file ender the HSR Act beesuse it did not husve tatal assets
or net sales of $10 million or more. :

3 Sze Formal Interpretation No, 15, 64 Fed. Reg, 3808 (19691
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Cand B each wili be decmed to hold 100% of the voting securities of each of the Corporations, &
Following (he Distribution, Party C will contione to hold 10094 of the voting securities of 1 Tng.,
but wil] hold no voting securities of 2 Inc. or 3 Inc., while Party B will hold all of the voting.
securities of 2 Ine. and 3 Ine. but will bold no voting securities of 1 Ine. Consequently, T
understand that it is the position of the Premerger Notification Cifice that the Distribirion would
be exempt from filing based upon Section 7A(c)(10) of the HSR. Act because neither Party B nor
Party C's per centum share of the outstanding voting securities of any issuer will have increased
as a result of the Distribution. ¥

During our conversation, you indicated that, afthoveh these trangactions as
enrrendy siructured would not require filing vnder the 1SR Act, an issue may arize as to whether
they will constitute a transaction or device for avoidance under Rule 801.90.%  As we discussed,
provided that the structure of 0 transaction was not driven by a desire to avoid t1ling under the
HSR Act, and there is a significant goed Faith business purpose for the structiwe of the
transaction, tho transaction should not be comsiderad a deviee for avoidance. ¥

Although I understand that a determination as to whelher a particular transaciion
is deemed a transaction for avoldance depends upon all of the facts and circutnstanees
surrounding that transaction, I nots that in the instant cas: the siructure of the transaction was
telermined primerily by regalatory and s concems, and the reguircments of the HSR Aet had
no bearing on that structure. A briel summary of (he circumslances surcounding the steuciving
of the trapsactioms follows.

4/ Ses, e.g., FTC Informal Interpretation Ne. 253, ABA Premerger Notification Practice
hamual (1991).

2 15T1.5.C. 18afc)(10}. Arguably, the Distribution alse would be exempt under Section
7AfcN3) of the HSR Act on the basis that it constitutes the acquisition of voling securilies of an
issuer at least 50% of the voting securities of which wers owned by the acqniring party prior io
the Distribution. 15 U.8.C. 18alcN3). See afso FTC Informal Intetpretation No. 256, ABA
Premerger Notification Practice Manyal (1991).

& 16 C.F.R. 801.50. -

i) See 8. Axinn, B. Fogg, ef. of., Acquisitions Under the Flart-Scoft-Rodino Antimust
Imprevements Act. 1.03[1][c].
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Foi a large potion of lasl yeor, Party B was negotiating with Sellers 1 and 2 10
aequire the stock of the Corporations in order to acquire &n indirect interest in the JV, which
owns an independent power producing plant (an “IPE"). Under federal law, Party B, an affiliate
of an electric utility, cannot hold a greater than 50% interest in an 1FF.

The acquisition of a 0% {nterest in the JV will provide Party B with certain tax
benefits, but in order to prevent detetioration of these tx benefits Party B needed to consummate
the acquisition of its indivect interest in the 1V as eagly in 1999 as possible. Consequently, Party
B desired to procesd with negotiation of the sequisition of the securities of the Corporations
without waiting until it had first located a partner which would ultimately hold the other indirect
50% inrerest in the TW# To accomplish this, Party B formed a single-member LLC to zcf as the
vehicle which would acguire the securities of the Corporations. Negotiation of the acquisition
agreement between the LLC and Sellers 1 and 2 proceeded with the vnderstanding that the
agreement would be signed, and that steps toward closing (including the filings vnder the HSR
Act described ahove) would be taken, but that the acquisition af the securilies of the
Corporations would not be consummated until Party B had located a suitahle pariner and Parly
B's Inferest in the LLC had been reduced to 50%.

Because of the need to consummate the acquisition ol the seeurtics of the
Corporations as soon as possible in order 10 preserve the Lax henefus to Patty B, Party A agreed
Lo be & 30% member of the LLC for 1 [imiled period of tme walil 2 more permanent member was
located. Subsequently, Pary B did locale another parmer {i.e., Party C) which will acquire the
imtereat of Party A in the LLC as described above. Following that acquisition, in order (o most
effectively atilize the tax benetits associated with the Vs ownership ot the 1PP, the securities of
the Corporations will be distributed to the respective members of the LLC as descnibed above,

Please confirm that my understanding regarding the teeatment of the sbove-
described trapsactions under the HSE. Act is accurate, or let me know if you disagree in any

LI} Party R°s scarch for a pariner to hold a 50% interest prior fo Parly B havinp negotiated
the terms of the acyanisition of the securities of the Corporations was alzo hindered by the fact
that & rumber of likely candidates were unwilling to discuss the terms of such a partnership until
Party B had fitst reached aprecment with Sellers 1 and 2 with respuct lo such sequisition.
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respect with my understanding. Thank you far taking the time to speak with -nd
me about this matter last Friday, and 10 respond to this letter.
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EXHIBIT A

Pre-Option Exercise Structure
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Fost-Option Fxercise Structure
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