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June 28, 1993

Mr. Richard B. Smith, Esguirc

FPremerger MNotification Office  —7 Messenger Delivery
Tedera] Trade Commission, Room 303

ath Street & Pennsylvania Avenue, NW

Washington, DC 20380

Ru: Soxle of senernl separate businesses fo individual Wmided
partnerships with identical ownership.

Dear Mr. Smith:

This letter relates to my telephone call o vou on Friday June 11, in which
we discusasd a sct of transacticns that a client plans to implement, and the basis for
my belial that 1 premerger notification filing iz not requived for the transzccions. T
will summarize our discussion below, and also deseribe a fow changes Lo Lhe client's
plans since our conversation, which I do net helieve change the outcome.

T'wo operators of heaulth care facilitics, 111 and H2, have agreed to form a
joint venture that will, among other things, complete the consiruction and
developmoenl ol ceviain health care facilities begun by H1 or H2, and assume
management responsihilily for certain newly completed facilities. To carey aut their
joint venturs, H1 and H2 recently have fvrmoed a limiled liability company, JVLLC,
in which cach of thom has the right to receive 50% of the profita and 50% of the
as=ets upon dissoluticn, 1 and IT2 have only tunded J¥LLOC to the extent of o iow
hundred thousand dellars to cover admintstrative cxpenses. JYLLC has not
previously careied on any significant business activities, nor has it prepared an
incoms statement or balance sheet.

112 plans wo arvange for the sale of its interests 1n the assers of up to 14
health care fuvilities that sre under construction or recently construtted. (Afthough
the discussinn balow will refer to 14 Facilities, 4 few of the 14 facilibies may not be
cold initially, for licensing. notice or title-related reasons.) JYLLC has suggested
that H2 could sell each of the facilities to a newly organized lrited partuership,
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and thal vach limiled partnership eonld he owned $0% by a group of investors and
10% by JYLLC. Avcordingly, 14 new linited partnerships (the "LEPs™) will be
organized, and each LP will acquire H2's interests in the assets of vne of the health
care facilities.

A financial advisor with whom H1 has ravsed capiial in the past has
wdentificd a group of around forry-five individuals, trusts and other enrities
{rogether, the "[nvestors™), cuch of whom may wish to invest in the facilitics that
will be sold. Kach [nvestor is an acevedited investor undar the sceuvities laws, or an
ety all of whose aquity owners are such accredited investors. The finaneial
advizor #lso will be i limiled partner, and its capital contribution will be funded by
JYLLC eazentially in [ieu of a "placemenl fee"”

The characteristies of the 14 LPs are deacribed in a aubscriptinn agreement
and lmited partnership agreoments for each LP. The limited pavtnership
agreements will oporate so that profit disiribunions o all pareeeys will be in
proporiicn 1o their eapital accounts, except that a proference provision will cause
diztrthulions relating to later-contributed capital to be slightly less than
distmabutions on carliev-ooniributed capital. The parties aniieipate that all capital
will be contributed within a six month period. Capital aceounts will be maintained
su that the limited partners, taken together, will have 90% and the general partner
10% of the tolul LP capital aeerunts. Therefore, in the event of dissolution the
limited partners taken together will huve (he rghts to voceive 30% of the oot assels
of each LP and the general partner will have the righl Lo receive 10% of ned asscls.

The [ovestor limited partners will hove differving pevesntages of the takal
capital acepanty from each other, but the largest capitul account held by any hmited
partner (or group of limiled partners wheae interests would be aggregated, if any)
will be less than 50% of the tulal of {he capital accounts in each LP. The relative
shares of the total LI capital accounts amoeny ihe limited partners drve sxpeeiod b
be substantially identical for cach of the 14 LPs.

Twr Lhe event that there may be relationships of the following typos among
cavtain of the limited paviners so that thedr ownershop interests would he
aggregated under the premerger nolifigalivn Jaw, oo such aggregated group of
limited partners will have an ownership interesl of as much a5 fifly percent of any
I.P. These relationships are: (a} an individual limited partner being the spouse or
minor child of another limited partner; (b) a limited paviner helding as much as
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fifty percent of the viting securities of, oF having the right to appoint as much as
half the members of the boavd of divecrors of, another limited pavtner that is a
enrporaticn; (o) & limited partner having the rnght to recnive as much as {ilty percenl
ol the proflits of, or the right to receive as much as ffty porcont of the net asseis in
digsolution af, anothar limited partner that is a partnership or limited liabiliLy
campany; (Al a limiled partner having the power to revoke a trust that also is a
limited partner; and (&) a imited pariner retaining a reversionary interest in an
irrevacable trust that also is a limiled pavtner, Tr other worndz, under the
premorger notification law none of the limited partners, nor any group of limited
partnors, would be the nluimate parent enticy of any of the LPs. and each LT would
be its own uwltimate purent cntity.

The T.Ps will enler inko aubstantially identical development agveemants with
H2, under which H2 will provide devidopment and eonslyuelion management
sorvices for each facility. The LPs also will enter into subztanrially identical
munagemont agreaments with H1, providing that HI will manage each facility
when it beging opovations. The subzcription agreements and limited partnership
agreements will provide that thoe Iimiced purcners will invest in each LP for
investimeant purposes only, that the linsted partners will be passve investors
investing oy for their own accounc, and that the general parlner will have
manuagement authority for each LP, except that the general purtner may not zell an
L5 facility without consent of 2 majority in interest of the limited parthers.

I additivn, the lunited partnership agreements provide that two years after
the first resident occupaney ol g faeility, the limited partners by a majorily in
ntornst vote may require the general partner to attempt Lo =ell the facility. Durins
a apecificd Bme poriod, the imited pariners of each LI, as a group, will have a "put.
option.” exercisable by a majority 1o interest vote of the limited partners in any 1P,
to require FIT o acquire all the Hmited partners' intovests o that LE at fair market
value appraised #s provided in the limited partnership agreements. The lirmited
partuership agreements also provide thal H1 shalt bave a "eall uption” to purchase
the limited and general partners' interests in each LP at a price that provides &
specified rate of return on the purtners’ capital contributions.

HI and H?2 vk have in excess of 100 million 1n assets and gnnual net sales.
The tatal of the purchase prices for all 14 fueililies being sald all be in exeess of 513
itilHan.
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At the time that each of the LPs will acguire one of the facilities from H2,
edch LP will be a newly created limitcd purtnership which has no significand. asscis
othor than funding do acquire one of the facilities. Each LP will have the right ro
call upon its limited pariners and general partner for capital concributioms totaling
less than 310 million, and to borvaw additional funds to aeguirs one Bacilicy,
complete construction of chat fawility and fund that Grellily s slartup operating
losses, Mone of the LPs has prepared an income statement or balance sheet, and
nonc of the LPs has engaged in business operations,

The L.Pa initiaily will borrow funds from II2 pursuant to a "bridze” loan, but
hope to borrow replacement and additional funds from commercial lenders. The
LI’z also mav horvow from JVILLC e H1. H1 and HE jointly will guaranes: the
bank debt of each LP. The parties anticipale thal sach TP will be jointy and
arverally liable for the debt of the other LP2, 2nd Lhal debt incurred by each of the
LPs wil] be cross defaulted and cross collateralized with the debt of the other LI,
That s, if any one of the L'z goes into default on a Inan, the lender would bo
entitied to declare cach of the other 13 LFs also in defanlt. The partics anticipate
that the joint and severul Hability, cruss defiuli und cross collalcralization
provisionz will enable the LPa to borrow at lower interest rules than they could
abtain without Lhese terms.

We believe the formarion of JVLLC as a limived liabihiy company by H1 and
H?Z does not now reguire the fling of a premerger notification because d VLLC does
not have sufficient assens or annual net zales to sutisly the S10 miikion "sive of
person” =tandard of the premerger notification laws. The asscts lransforred to
JVLLC 20 far also do not satizfy the $15 million "size of transaction” standaed of the
premerger notifieation law,

H1 and F2 ace bolh ultimate parent entities of S¥LLC, but we believe they
are not required to make premerger notificallon filings as acquiring parlies when
I12 sells its interssts in the 14 facilities to the TPy, This is becuase JVLLC's right
ta recoive net assets in liquidadion and its right to receive profits in each LI are
koth well below the 50% levsl ar which a filing by H1 and H2 might be require:d.
The various inan arrangements, the development agrecsments betweon the LPs and
H2, the managemenl agroements hetween the LPs and HI1, and JVLLUs mle as
goneral partner with management aulboriy fr cach TP do oot change this resull.
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We believe that premerger notilication filings are not required an the 14
acquisitions of H2's interestz in the assets of the 14 facilities because each facility is
being acquired by an LP that is its own ultimate parent entity, and cach of the LPs
will fall short of having $10 million in assets {excluding funding ro be used for the
acqgiisition) or annual net sales, Therefove cach transaction fails to meet the "alwe
af person” standard of the premerger notification Law,

Tn addition, Lhe parties have determined that the vatue of each of the: 14 azeet
sales is balow 315 million, whether valued with reference to Lthe fair market value of
112" interest in the assets of each facility or with reference to the total
consideration paid for the assets of each facility. Because of the developmenrat
state of the fanlitics, the parties have determined that the presenl fair market
value of H1% call option is quite small compared to the value of the assets being
sold, and would not, if added to the other consideration provided by the LPs. ruise
1he purchase price for any of the focilities as high as $15 million. For the same
reazons, the telal valoe of the limited partners' put options for any LP, slanding
alone, would not approach the $15 malliom level. Thovelore, cach of the 14 sale
transactions alzo fallz short of the $16 mallion “size of trapsaction” standavd of the
premoerger notfication law,

The transactions described above mighl be sulyect (o a premerger
nalification filing obligation if one were to aggregate togather the total "size of
perzon” represented by some or all of the LPs, and the total "size of transaction”
represented by the noguisition of the asscts of some or all of the fucilitics, I would
nat b coreect o aggeegate either of these quantities, however, beecause slithough
each of the LPs will have subslanéally identical vwnership, sach will be a separate
and diztinet legal entity. The partice benefit from Lhe limited partners’ willingness
and abality to provide passive eqguity capical that will spread rizk and allow the LPs
to horrow the additional fitnds neceagary to acquire the 14 facilities. Thorefore. the
parties have valid business reasons for structuring the transacltions as they did
anlively apard lrom the premerger notifieation consegquences.

Since our conversation, the parties bave added provisions that the limited
partiners may vote to require sale of the facility owned by each LI under certain
circemstances. In addition, the parties have discovered that the number of
Investors is likely o be somewhat higher than rwenty, and a few of the Tnvesiora
may have relationships that coudd place them under 4 commen uliimate pareni
entity. Becanse no group of limited partners under a common ultimats parent
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enlity would have as much as 50% of the total capital accounts in any LP. I do not
Lelieve these new developmenls change the cutcome.

I understand that based on my dezcriptinn of the above transactions in our
telephone conversation, you did not disagres with wmy conclusion that they do not
trigger o promerger notification filing obligation. If this latter iz in any way less
than a reasonably complete and accurate description of the velevant facts and
analysis, ! would be grateful if you could bring that to my attention. If you would
like to discuas anything related to this Ietier, please do not hoesitate to call. Once
again, [ am very geateful for sour extremely helpful assistance in this matter.

Very truly vours,
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