Jhune 13, 1999

BY FACSIMILE AND FIRST-CLASS MAI]

Mz Richard B. Smith

Premerger MNotification Offce

Bur=au of Competition

Hoom H-323

Faderal Trade Commiasion

Hh Street & Pennsylvania Avenue, N, W
Washington, D.C. 20580

Dyzar Mr. Smith:

I am writing 1o folkow up on our telephone conversation of Monday, June
14, regarding the applicatiun of the Hart-Scmi—Rodmn Antitiust Improvements Act and
regulations to a fact situation. :

We reprase.nt a clignt thai (zlong with other investors) acquired convertible
preferred sccurities iz a start up comparniy. OQur clienr acquired $5 million worih of the
securities in May 1996 znd $1 million worth of securities in June 1997, The Act and
regulations were not applicable to those acquisitions. One of the terms and conditions
attached to the convertible prefirred sedurities (at the insistence of the start up company’}
was that if the start ¢p company ever engaged in an initial public offering, the convertible
preferred securities would autematically become voting comitmon stock. in the company.
The start up company has now decided to engage o ea initial pubkic offering. If that
offering rales place, our chent's convertible preferred securities will sutomatically be
converted into more than 315 million (but less than 15%) of the owstanding voting

- gecurities of the stert up campany. Ot clisnt and the start np company satisfy the “siz
of persons test of the Act. Our client alsc has a represeqtative on the start np cnmpany 'R
board of directors.
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Adter we discussed this fuectiual situstion, you refermed me to page 33463 of
the original Staternent of Basis and Putpose and its discussion of conversinn. Tn
particular, you referred ma to the langminge that states: "The defivition emphasizes that
‘copversion’ represents an exchagge of *voting seourities,’ as defined in section
801.1{fx1}, for ‘volieg securities’ and thet an exchange, »s opposed to automatic
maturation of inchoars rights, mmnst talke place to ¢ffect copversion.” Inasmauch as the
client's comvertible preferred securites: autnmaﬁca]ly convert fto voting conrnon stock
when the initial public offering is sffeced, without the client doing anything or being
able to control the conversion, it appears that the "aitotnatic matiration of inchoate
nights" Janguage canrals the situation and that no filing noder the Act and regulations is
required by our clierd in this situation.

Biased on this factual sitgation and conversation, our clisnt will not be
naking a fiing under the Act and regulations, I, after reviewlog this fetter, you believa
a filing is required, I would sppreciate you lettiog me know. Tt Is expectad that the initial
public offering that will trigper the fransformation of the convertible preferred securities
into voting conupun stock will take place in the near faturs:.

1 also note that you telephoned e after our initial conversation to discuss
a situation in which an acguiror acquired copvertible preferred securities while aware that
an initial public offerdng would soon conivert those shares inte voting common stock.
Our clicot did not acquire the convertibla preferred securites in the st up company in
the hope or cxpectanion thet an initial public affering would 2oon convert the secarities
jmte veting common stock, a fact suppotted by the passage of time between the
acquisitiong in 1996 and 1997 and the plenned initial public offering in 1999,
Accordingly, it would appesr that the sifistion disciissed it our secoild teiephone
conversation is differemt frony, acd is inapplivable to, our client's sitvativn. Once agaa, if
¥ou disagres, | would appreciate you lm:ting e KO,

Thank you figr your attanucrn 1o this matter. The cliest and T very rooch
appreciat¢ yowr assistance.

Sincerely,
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