Attarneys at Law

May 17, 1999

Aliee Villavicencio
Compliance Specialist
Federal Trade Commission
Premerger Notification Office
Bureau of Competidon
Washington, D.C. 20580

Re: Control of a corporation threugh a combinadon of holding
voting securities and having the power to designare a director of
the corporation

[

Dear Alice: ' -

L] .
1 very uch appreciate your fime and assistance during our May 14, 1999 pelephoue convérsatinn
concerning whather an individual can consl 2 corporation through a combination of holding
less thar 50 percent of the vorine securities and having the conmractual power to designate fewer
than half of the directors of the corporation. Pursuant to your suggestiom, T am wriring to confinn
the substance of that conversation.
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As [ described tw you, the hypothetical transaction involves A acquiting the votmg securmes of

Cotp. (@,ﬂmﬂfr HHr. J'fﬁ_s

Pursuant to a sharcholders ageeement, Corp. F;as three directors. The shareholdus agreeme
provides that the direcrors are: Mo B, MT B's father, and Mr. ¥. The shareholders agreement
provides rhat upon rthe dearh of Mr. B's father, Mr. B is to designate a director to take his father's
place. Mr B's father is no longer living.

Mr B owns 33.3 percent of the voting securites of Corp.  As specified in the shareholders
agreement, Mr. B is also one of the three directors. In addition, pursuant to the above menrioned
provision of the sharehalders agreement, Mr. B has the contractual right to designate one of the
orher two direciors,
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You were kind enough to answer the following question concerning the above starement of facts.
1 have summarized the question and your answer below.

1. Whather the combinarion of 33.3% of Cowp.’s voting securities imd the vight to designare one director
and 0 be another director confer upon M. B conerol of Corp., un entiey with three (3) diectors?

Yes. Following rthe interpretation and discussion o informal staff interpretation aumber 62 in
the Premerger Notification Practice Manual (American Bar Assoclation, 1991 Edition}, you
advised thar, based on the formula contatned in incerpretation 62, if you combine Mr. B's voring
securities, 33.3 percent, and his power 1o designate a member of the three member board of
ditectors, attributing the value of the directar Mr. B designares ro Mr. B (33.3 percenr}, Mr. B
contrals Corp. with 66,6 petcent. ;

Tnformal interpretation 62 sets forch a formuda to apply in this creumstance. Yoo advised thac_ 75

the formula would be applicd tor these facts as follows: Multiply the percentage of the vatin :

securiries held {33.3 percent) by the number of dizectors cligible to be elected by the shareholders g

{3), this equals 1. If rthe sum of that product {1) and the number of direcroes that Me. B has the d 4 . 2

contractual power o desienate, 1, meets or exceeds 50 percent of all of che dircetors, Mr. B is 7

deemed o have contral. Since the sum is 2, and chere are only 3 directors, the sum exceeds 50 55 5 ﬁ

percent {66.6 percent}, and Mr. B has conrol of Corp. and is therefore its ultimare parent entity. ("’L i’: o
2 s

I hope that this letter accurately summatizes the advice we discussed last Friday. ] am incorrect, 2 96'

in my summary of our conversadon, please ket me know. A

Thank you again for your time and help. T
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