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Federg! Trade Commission i
Prpmerghr Notification Office ;
Bureax ¢f Competition
om 303
Street and Penneylvania Averme, N'W.
ington, BC 20580

RE:  Apphicability of Sectlon 81.40

ar Mt Verne:

; . This letter i intended to confirm our understanding of the advice you provided

ring B telophone conversalion with me on Friday, April 30, 1999, Based upon -
eraation, it is our undesstanding chion BO1 40 ia applicable to the transaction

seribed below and that, hased primarily on sections 801.40 and 802,20, no premerger

tificatyons need to be filed in connection with the trangaction. The facts of the trapsaction mre
below:

STATEMENT OF FACTS

| Y Corpotation and X Corporation are negotiating the tetme of an agreement, fitled
purduse sgreement {the “Agreement”). Under the texmns of the proposed Agreement, ¥
ion or an affiiate of Y Corperation (Y Corporation™) would organize a newly-formed
corporation (“Newco™). ¥ Corporation would be temoed shares of capital stock in

jon with the formation of Newoo and would be the sale ptockholder of Newco prior to
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{Cai jont would contribute, seff, transfer and assign to Newco substantially ell of the assets and
of a business wnit {the “Business™) of X Cﬂrporation In sxchange for {s) preferred voting

stock with & face value of $7,500,000 and (b} a securad promissoty note with & face value of

$7, 500 000 (mbject to reduction to $7,000,000 in specified circumstances) and (i} Newco will

usume substan6ially all of the liabilities of the Business.

Fuollowing the cloging, the epproximate percentage of voling equity mtu'ests

mwwefibyeachpartywﬂ[beasfollﬂws
X Corporation 4% >
| Paﬂno]:ship 15%(2) — wwne v (‘*““N‘hﬂ ¥ canfrotmis
i New Investors
| (As A group) 41%

COMMBCtion with management incemive compeasation plans and upon exercise of warrants Lssued
inn with the contemplated transactions.
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As we dizcussed and you cancurred, Section 801.40, which relates to the
Ebrtqauon of joint ventures and other corporations, is applicable to the foregoing transaction.
‘W'I:u]e X Corporatian is negotiating with ¥ Corporation an sgreement styled as an asset purchase

.
n

In :Eiﬁnn. there will be reserved for issuance additional shares of voting stock for use in

ent, the facts described above demonsirate that the overall transaction by which X
ration will become a major sharehalder of the newly formed Newea in exchange for its
"srdq" of n business 10 Ncwco shouid be enalyzed as a Section B0 40 tratisactio.

}'he 1ransa=uun meets ihe Size of Person Teat under Section 801.4%(b)(1}, as well
anspction tegt under 15 US.C. § 13a (a)3KA} (15% test). However, no porson
% million ws-mere in Neweo voting securities. Pursunnt to section 802,20, sach
ufta oontri‘buturs o Neweo is emempt from fHing a premerger notification because each mﬂb}y
g5 none hias aoquired 50% or more of the shases U"s’{z;.m
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! Xci:wwluim':mw'uﬁt o owen intere i oqual 10 $15,5- 15,8 wilFion Teaa rhe cesh i sefl aostve Siom the wmw
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lioned conclusion thet no Sling will be necessary.
Sincerely,
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I we have misunderstood our discussion and you conclude that, contrary to our
ing, u filmp is necossary by one or more of the parties, plaase 2o notify ug 2t yoor
nvenience since the parties will be proceeding with the transaction in reliance in the

ﬁt?uxxkn .

slelag

R R LIt BRPLALY: T

wwrEHDuw





