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May 6, 1999

Via Fagsimile

M, Richard Smith

Premerger Notificarion Office

Hurzan of Competition, Room 303

Federal Trade Commission

Sixth Strect sord Peonsylvania Avenue NW

Washington, D.C. 20580
Re:  HSR Issue
Diear Mr. Srith:

Following up on owt discuszion yesicrday, I wanted 2o sct forih the facts and the issue tha
those facts present, In essence, the question is whether a irrevocabls qust in which the settlor has
0o teversiohary interest 13 nonotheless inciuded within the seitlor's “person™ Ly resson of a
limited power to appoint trustees.

An individual formerly held more than 30% of the ¥oling securities of Corgoration A.
For sstate planning purposes, the lodividual created a trust and transfemed to thet st a
sufficient number of chazes ta bring the individusl’s own holdings balow tha 50% mark. Asa d
yesult, the individual halds approximately 499% of the voting secorities of Corporation A. The
wust holds approximately 21%. {The individnal's spouse does not own any shares, and the
couple’s children are 2l adulss.}

The trust is irrevocabls, and the individual {whom I will now refes to as Settlor) has no
power to tnodify or emend the tast. The Settloy bas no reversiomary intecest in the tust, The
Settlor is precinded frorn ever having mmy heneficial imtarest in the trust. The Settlor’s spouse is
the sole begeficiary during ber lifetime; thereafier, the couple’s children are the beneficierias.
The trast has three trustees, one of whom is the Scitflor*s spouse, the Settlor hireself iz not and
legaily cannot be a ustee. The Serlor does have, however, the power 1o appoint successor
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trustees (where an incumbent ceases to act or to qualify) and to remeve Tusiees and appoint
sucoessors. The appointment power, howaver, is expressly limited. The tust docwmnent

Prirvides:

[Settlor] shall have the power at any tme and from time 0 dme to 2appoint a
FUCCEssor 10 any ustes who fails 10 quadify and coases Lo stive and to Renove any
tustee then acting, but I shall have the duty 10 appoind a successor to @y Irustee
thet Iremove. ] ehall pot gppoint, however, & trusige under this Paragraph who is
a *rejated or subondigate parpy™ to e within the meaning of Seciion §72(c) of the

Intemnal Revenve Code.

Under Section 672(c} of the Internaf Revenue Code, a *related or snbordinate party is
defined a a “momadverse perty” whe is not

ta) the grantar’s eponse if living with the grantor,

(b3 any vne of the following: The granter's father, mother, iscue, brother or
elster; an employes of the grantor; a corporation. or emaployee of a
corparation In which the stock holdings of the grantor and the truest are
significant from the viewpoint of voting control; 4 subordinate employes
of a corporation in which the grantor is an eXecutive.

26 U.S.C. § 672(c} (1997).Y

Thus, although the trust document grants s limited trust-appoittment power, the Settlor's
ability to control the trust through the tustee-apiointment power is geverely circumscribed. The
Settlor car: anly appoint persens who fall outside i elags of persans whose conduct the Sertdor
would be able to influencs or controf -~ the s to say, the Settlor cannot eppoint persoms who are
family mepbers, dirct epployees, enployees of corparations in which eitber the Settlor or the

¥ A “nonadverse party” is defined as amyone who is not an “adverse party,” and an
“giverse party” is A person who has “a subgtantial bencficial jrncerect in the troet which
womld be adversely affecied by the exercise of noneerclae of the power wiich he
pofassses With reepect to the trust.™ It is not clear that anyone weald qualify as sn
midvame party for purposes of appoiniment as tastes, but if there is sach a person, by
definition that edverse party has a “substantial™ intarest to protect and therefore
presurmably will act (o protect that interest, regardless of the Settlor' s wishes.
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trust have eignificant holdings, of a subordinate in a company in which the Settlor is an
executive. ¥

The purpase for the wansfer to the trust is to ensure that the ransferrsd sscurities are not
included within the Settlos’s estete, and 1o ensure that the Settlor’s estate does not control
Corporation A (5o that the shares held by Settlor™s estate will be treated as a minorty intorest).
To achicve these prrposes, the st must be administered for the benefit of current and fumire
beneficiaries, and not for the benefit of Setiior. Likewise, the purpose of the limitation on the
trust-appointment power is to ansure that the Settlor is deemed tot 1o control the trmst. If the
Settler were deemed to controf the trust, then, for tax purposes, the trust would be ignored. with
slgnificant adverse estate tax consequences for the Ssetlor’s estate and family.

it se=ms clear usider $01.1(cX2) that the trust “holds” voting secoritiea of Corporation A,
because the trust is imevocable and the Setior bas no reversionary interest. That leaves open the
possibility, however, that the Settior is decmed to “control” the trust inder 801.1(h}(2) if the
iimited appaintment power is considered t0 be a “contracnaat power presendy to designate 50%
of more of the diractors of a corperation, or in the ¢ase of unincorporated entities, of indjviduals
exercizing simifar fimetions.” IJ[

The Stakement of Basis and Purposs notes
“pessen” under 801.1¢a} “unleas the trust is control
Axing et al., Acquisitiong nnder Scott-
{rev. ed, 1995). The SBP also states that sines a
controllcd by another entity ¥onty if the [other entjly] has a coatractual power, under the trust
indenture, to degignate the trustee or, if them is than one, a mejority of the trustees ™ Id.
The commentary pottion of Interpretation No. 87 in the ABA Premerger Notification Manual is
%o the same effect. The commentary notes that “the setilor’s power ta designate the trustee in
essablishing the trust does not confer control” The commentary also aotes that "any third pargy
having the powsr to desighate o replace half or more of the trustees will contrel” (emphasis
addad).

3 trust is an “entity” and will also be a
by another emtity.” SBP, raprinted in 2 8.
fho Antitrust Improvemeniz Act at p. B-29

t does not isspe vounyg securities, it can be

¥ Inidead, the tust docurment actually limits the appointroent power Toore (han the stafne
Tequines. For some purposss, 4 “related or subordinate paty™ may act as neec withool
adversc tax comsequencas, if it can ke establishod by & prepondetancs of the evidence
thet such person is not “subservien:™ to the grantor. This trugr docament does net permit
vhat kind of appointrment.
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