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May 5, 1599

V1A FACSIMILE

Richard B. Smith, Esg.

Federal Trade Commission
Premerger Notification Office
&00 Pennsylvania Avenne, N.W.
Washingtun, D.C. 20530

Re:  Application of Investment Purpeses Only Exemption

Dicar Dick:

This letter is a follow-up to our phone conversation of March 15, 1999, during
which we discussed the application ef the Imvestment only axemprion to a hypothetical
{ransaction. Since that time, wc have gathered additional {acts regarding the proposed
transaciion. The facts oatlined belowr aoo more detailed, but not materially different, than
the lacts of the hypothctical ransaction that we previously discussed with you We request
canfirmation that the FTC Premergel Office wouid not require an H-3-R filing for the
hypothetical transaction described herein. 1, aftar you review this tetter, you have amy
questions or would like additional facts, please call me at your earliest convenience,

FACTS

Compatry A {*A”) and Company B (“B") have eptered into sn agreement whereby
a-subsidiary of A (“Sub 17) will provide launch services far & satellite network that
cutreptly is being developed by B. As acondition ofthe launsh services agreement, A will
[make an equity investment in B, We can assiime that both the TI-S5-R. size-of-person and
gize-oF-transaction tests will be satistied in the proposed equily wansaction.

The terms of the squity investment are as follows: A will puy 2 total of 330
millinn in cash 10 B. Inexchange, A il receive spproximately 1.7 pereent of the
outstanding voting sharea of B. A views its investment in B as a vehicle to obtuin the
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laumch service contract batwesen Sub 1 and B, sather than an atempt to influence the
business operations of B through its shareholdings. Although A will have voting rights as
a sharshalder of B, A does not intend 1o nominste 8 candidate for the board of directors of
B, nor will any of the controlling shareholders, directors, officers or emplayees of A (or its
aubssishanes) serve as officers or directors of B. There also will be a Yoting Agreemnent
pursuant to wiich A will be required, for several years, to vote it shares in fevor of
individuals nominated by a nominating commistee consisting of members appointad by
ghareholders other than A, You cam assurne that A4 does notintend to propose corporate
action requiring sharcholder approval, nor will it solicit proxics.

In the course of providing launch services to B, Sub 1 and B will exchange the
foilowing types of information:

. engincering-type analyses of the launch vehicles being developed by Sub
and the sateliites beinpg developed by B m order to ensare that the “systom™
- the launch vehicle and the sarcllite ~ will perform within the
requirements of the launch services agreement,

. statos repores on the development of Sub 13 laanch vehiclas and B's
satellites to ensure that both are meeting developmental milessones and will
be ready for nge as of the Jaunch date;

. technical interchange abowl the launch vehicles being develuped by Sub |
and the satellives being deveioped by B to ensure that the satellites will
interface properly with the launch vehicles;

. plans and disenssions regarding she preposed schedule for launching the
sateliites I order 1o coordinate mumally agrecable launch dates,

. B will receive generic plans about how Sub | manages its launch program;

- B will provide Sub 1 with targeiing and orbital infomnation so that Sub 1
will know where B wants its satellites located in space.

The informetion exchanged between Sub 1 and B will relate ta the launch services
contract. Sub 1 must exchange this type of informaticn with ali of s leamch custormers in
order to fulfi}! its chligations as a leunch services provider. The information is necessary

to reselve technical and scheduling issues relating to the Taunching of saiellites. A has also

obtained propristary information from B relating to A’g due diligence svalvation in
connection with the proposed equity investment.

LRI
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A and B currently are not commpetitors; however, they may be in the futore. One
subsidiary of A ("Sub 27} iz developing a pyoduct that potentially could compete with the
satellite network that B is developing, Weither company expects to provide competing
services wptil at least 2002,

In addition to the service sgregment and the equily investment, A {(or its
gubsidiaries) smd B may enter into firther arm’s length business relations if each
deterrnines such relations would be in its best inverests,

ANALYSIS

‘We telizve tha: the proposed equity trapsaction is exemnpt from the requirements of
the H-3-R Act under Section 802.9 of the H-5-R rvles. Section 802.9 exempis acquisitions
if made solely For the purpese of investracnt and if, as a resuli of the acquisition, the
amount of stock acguired or held does not exceed 10 percent of ihe issuer’s cutstanding,
voung sccarilics. As indicated above, as a result of the proposed acquisition, A will hold
approximpately 1.7 perceal of the cutstanding voting seeurities of B, Thexefuore, s0 long &s
A imtends to acquire the voting secarities solely for the purpose of investrnent, the
exemption will apply.

According to Section 801.1(2)(1) of the Staternent of Basis and Purpase, the phiasc
“solely for the puipose of investment” applics so long as a person does not intend to
perticipate in the formuolation of the basic tusiness decisions of an issucr. The purpose of
thiz definition is w livedt the availability of the exemption to sitiations in whech the
acquiring person or holder has po intention of participating in the management of the
igsuer.

In the Statement of Bazis and Purpose, the Commdssion clarified the phrase “solely
for the purpnse of invesmemt™ by identifyinge certain types of conduct that could be
incontistent with an investment purpose. These include: {1) nominating s candidate Tor the
board of directers of an issuer, (2) proposing corporate action requiring shanchelder
approval; (3) soliciting proxies; (4) haviog a controlling sharsholder, director, officer or
enmplayes simultansously serving as an offcer ot director of the issuer; {5) being a
sompetitor of the isvucr; o (6) doing apy of the forepoing with respect to any ntity
direetly or indirectly controfling the issuer. When such actions have been taken by 2
person claiming thal voting securitics are held or acquired selely for the purpose of
investment, thve Scts and circumstances of each, case will be evaluat=d by the Commizssion
0 determane if the gxemption applies. The Commission also indicaies that merely voting
the stock will aot be considersd evidence of an intent inconsistent with frvestment
Purpase,



o me

T TR SR e R T S AT

Richard B. Smith, Fsq,
May 35, 1999
Page 4

As discussed above, 4 (including its subsidiaries) does not intend to nominate a
candidate for the board of directors of B nor will any conrolling shareholders, directors,
officars of emiployees of A serve as officers or dinectors of B. Moreovar, A does oot intznd
0 propose cotporate action for B requiring sharehalder approval or to soiicis proxies. A's
ouly imtention with respect to the ghares js tp vote them, which, is within the realm of a
passive investor.

In our vicw, the fact that A, throngh Sub 1, has entered into 2 lmmch services
comtrect with B that will become binding ot the time it closes on the equity investment
described in this letier doas not eliminate the applicabiliry of the invesment only
exenption. Likewise, the ongeing relationship created by the launch service sgreement
ghould not render the excmprion inapplicable. As described above, the infonnation
exchanged between Sub | and B will relate to ihe lannch services agreement. B will bea
lannch castomer of Sub | and, az such, mivg provide centain information to Sab 1 to enable
it to fulfill its abligations under the faunch services agresment. A expects that the
information exchunged will be similar to the informetion that Sub 1 would require from
sny other launch customer. The information would be exchanged regardless of A's 1.7
percent equity investment in B. Through the information exchinge and interface with B, A
isnotattnnpﬁngtnﬂcmisemlmB‘shusinus:rm:,Aisﬁnﬁmngimuhliﬂﬁms
as u launch services provider. In our view, A’s communications with B throngh u lavmeh
services ageeement will stot constitute A's intention 10 participars in the management of
B3 buginesy

Given thet A and B curremly ane not competitors — because neither Sub 2 nor B
sell the potentiafly competing product now -- and given that A does oot intead 10 be
iftvolved in formulating the “basic business dacisions of B,” now or in the fistare, the
investmenat only exemption should apply to this transaction. Based on our discussion with
you, the fict that Sub 2 and B currently are developing producrs that may compete in the
foture daes tot liminate the applicability of'the investment only exemption to the present

Although not addressed in the Starement of Basis and Pixpose, we alse would like

- 1o confinn that the existence of other business relationships berween A and B does net

render the fovestment oaly exerption inapplicalbile, Ag deseribed above, aside from the
service agreement and the cquity investment, A and B sy be imvolved in additional
customersupplier type transactions in the fuhire. Swch deals would be am’s length,
negotinted business nlarionships batween A and B,
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CONCLUSION

Given the mbove facts, we believe that A's investment of $40 million in B,
ampunting to gpproximately 1.7 percent of the outstanding voting seeurities of B, is
excmpt as en investment osade solely for the purpose of investment. While there may be
significant amowrt of business it the fubme between A and B, A will have to compete 16
obtein fuftre contracts, A will not have the ability 4o control or influsnce B's basic
business decisions other than as a 1.7 percent shareholder. A has nc preseat intent to
puﬁdpaminﬂ'smmorﬂuguvmeommﬁmbyvuﬁngibshﬂl'ﬁ.WemuﬁfomM
to advise our cliemt that no filing would be required for the equity investment descaibed
above, and would appreciate hearing from vou as soom ad possible if yon have any

W the facts, enalysiz oe pur conclusion. My direct dial umber is -

Thank you for your considsration of this matter.
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