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Mey 3, 1999

BY TELECOPY TO (202} 326-2624

Michael Vearne,
Premerger Notification Office
Bareay of Competition, Room 303
Federal Trade Commission

&5 And Pennsylvagia Avenue
Washington, D.C. 20585

Dear Mr. Veme:

The purpase of this letier is to confinm our undecstanding that po filing would
be reqmwd in connection with the transaction set forth on the attached Transacucm
Deseriptian,

Plense review the attached materials and confirm to me if pur understanding
is correct. I greatly appreciate your assistance in this matter.

The issues are the same s we bave previously discussed on several oceasions
with respect to considerations or “roflups”, In fact, this is the same company that we
dicenased last August, except that there is a private placement of prefersred stock rather than
an IPO of common stock and the total number of businesses involved is less. For your
convenience, 1 have attached n copy of' the correspondence fom: fast August.

Should tiong concerning this maner, please do not hesitate
0 call me coliect

Sincerely,
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TRANSACTION DESCRIPTION

Corporation X was formned for the prarpose of acquiring roafing contractors (S1C Coda
1761}, Corporation X is its own uitimate parent entity and will 5ot have sctive business operations
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3 entil the frst acquizitiona are made. Corporsdon X does not have anmuml net sales or total assets in
E exosss of $10 million

: It is proposed that Corporation X acquire 3ix busincsses having six difforant nltimate
P paren: engities. No ultirmate parent antity of any of e businesses kas snnuzt net sales or tatd asscls
¢ of $10 million or more. Some of the businasses are conducted in multiple corporations. The

consideration for each acquigition will consist of tash end common and preferred siock of
Caorporation X.

Business A, the largest business, has annnal net sples of approximanely $22.2 mittion.
has potal asseis of approximately $12.2 million and will be acquired for more thazs 15 million. Each
of the other five businesses has annual net sates of less than $20 mitlien, has total assels of Jess than
£5.3 miliion and will be acquired for less than $13 millicn, The aggyegate annual pet sales of all six
bupinessez is approximately $80.% million, and the aggregale tofal assets is spproximately
$25.3 million.

All acquisitions will oceur simulianeously, along with a private placoment of
ippraximatety 310 millior of voting preferred siock of Corporation X with investors. The ultirate
purentt entity of ooe investor, Tavestor Y, has total agse1a i excess of 3100 milkion. The private
placament is nocossary to raise the prosssds to pay the cash partion of 1he consideration and is 2
candition to cloging the scquisitions.

loveatar Y will acquire voting preferred stock of Corporation X for approxicsately
38 million, which stock will mepresenst loss than 50% of the veting securities of Corpemation X, and
Investor Y will not have the nght to elect 0% ar more of the directors of Corporation X.

Each of the scquisidons is subject to certain terms and conditions. One condition to
vlosing of eack of the sequisitions {5 that all six of the businesses be sequired; howeves, this
condition can be waived.
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£ Corporstion X belizves that it would be difficuit, if aot impossible, to complete the
: private placement of the preferred stock of Corporation X on the 2omas specified in the acquisition
& agreoments without the acquisition of Business A, which acquisition is 2 condition 1o the closing of
l: wach of the pcguisitions. e pddition, without Buginess A, the acquisitions will not create a large
4 enough batiness antity 1o accamplish the opsratlanal and financial objectives of Corporation X,

which wowld also adversely affect the private placement.

Based on the foregoing, it is likely that the mansacticn will not close unfess
Business A Is ecguired. However, because of marker conditions, there is no asaurance that the
transscton will close even if Business A is acquired.

It is our understanding that the FTC trents the acquisitions and the private placement
of preferred siock nof s & singlc transaction, but mther a3 4 sequence of transections with each of
flw Udimate parent cRtitios. ©tis adso our undersinding that the FTC will permit the acquiting entity
to determine the sequence of the soquisitions and fie privare placement if (a} there is a valid business
puopose for the sequence other than the avoidance of fiting under the Act or (b} there is a fifing under
the Act that provides notification of these transestions,

Corpardtion X proposes to sequance Buginess A as the first acquisition, with cach of
the other five businesses to be ecquired in order of revenues. Corporation X then proposes tr
sepence the sale of the preferred stock after the sequisition of the busineszes,

QUESTION
Will the acquisitian of Business A by Carporaton X, and the scquisition of prefimed
stock of Corporation X by invester Y, be exempt from the filing requirements under the Act?

OUR UNDERSTANDING
Corporation X has g valid busincss purpose for making the soquisition of Business A
firsl, in that the trensactions will Hkely be not consummated without the Jargest business being
scquired. Altemnatively. if one of the smaller businesses wore not acquired, the tasaction could eill
' likely closs. Corporation X has a valid businoss purpise for making the private placement last, in
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that nvestor Y will not purchase the preferred stock unless the ecquisitions of the businesses have
Ti s aur und::rstanding.thﬂ the sequisition of Business A would be excmpt becanse,
& the time of the acquisition, there iz no $100 million peeson for purposes of Section 7A{a)2 of the
Act, It iz mlsa our understanding that the acquisitien of sach of the five other busineasss would be
exernpt onder the minimum dollar value exemption of 16 CF.R. § 862,20 in that cach of those
businiesses has annual net sales and total sssets of ks than $25 mitlion [h"’u“'*;“: el
I is o undersianding that the acguisition of the preferred stock by Investor ¥ would
be mxenspt under e minimem dolinr value exemption of 16 C.F.R. § 802.20 in that Investor Y will
pay less than $15 millian for the prefared stock and will net hold 50% or more of the vming]”ﬁhv
sacurities of Corporation X. ’
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