VIA FACSIMILE

April 23, 1999

Ms. Alice Villavicencio

Premerger Notificarion (ffice
Federal Trade Conmission

6th Sireet and Pennsylvania Avenues
Washington DC 20580
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Drear Ms. Villaviceneio:

1 am writing this letter to confirm our conclusion that the actions to be taken by
the non-profit entities described below do not constitnte a “merger™ or “conselidation” or

otherwise require premerger notification filinga under the Hart-Scott-Rodine Act. [ ined o call A

yau tday o discuss the propesed transaction described in this letter, but learned that your office
was closed. Since thers i some urgency, 1 am wriling in advance of o conversation about it. [
will afternpit to reach you by telephone on Monday,

Each of the entities involved in the proposal, the “Clinic™ and the “Hospital™, 3s a
nen-prolit corporation which {s recognized as o charitable health care organization, exempt from
federal mncome tax under secticn SU1{¢)}3) of the laternul Revenue Code. The Clinic and the
Hespital are both associated with a particular major private university fthe “University™). A
summary of their affiliations followa:

Onerayiopal. The Usniversity, the Clinic and the Hospital have cooperated in the
operation of 8 medical center for over five decades.! The Clinic, the University and the Hospital

! In 1983, the parties organized a new non-profit exempt corporation, the “Medical
Center”, for the purpose of coordinaling their oporations and the operations of a nearby
Veterans” Administration hospital. The Medical Center’s Board of Trustees includes the Dean of
the University’s Medical School, the Presidents of the Clinic and the Hospital, and the director of
the VA facility, all of whom serve ex officie. In addition, sach of the University, the Clinie, and
the Hospital is represented by two mdividuals, nominated by their respective Boards of Trustess
and elected by the Medical Center’s Board of Trustees. The Medical Cenler does not have any
formal approval or appoiniment authority with respest to control or operation of the Clinie, the
Haspital or the other members, but does fuliill ap informal role of promoting cooperation and
coordination among them,
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are separate entities and none of them controls ot is under common conlrol with sither of the
other two. However, to a significant extent they operate in an fntegrated fashion. The University
operates a Medicine School for the education of physicians and the training of resident and
Iellow physicians following their medical education. The members of the faculty ol the Medical
School who practice medicine do go thraugh the Choie, which is the provider of individual
physizian's services to patients. The Hospital is the principal teaching hospital used by the
Medical Schecl, and it operaies a large and sophisticated hospital facility.

. The Hogpital’s facility is also used by the Medical School and the Clinic.? The
Medical School nses the facility for the clinical education of its students, while their classroom
Instruction aceurs in focilities located some miles away on (he University's campus

For decades, the Hospital and the Clinie heve conducted their affairs concerning
the medical center in a financially, managerially and operatdonally inteprated fashion. o 1997,
the Clinic and the Hospital entercd inlo a joint operafing agreement, which continued the
historical relalionship and brought their interests cloget into alignment. The zgreement created a
semiar leadership group, composed of the senior officers of the Clinic and the Hospital, to be
responsible for the development of operating and capital budgets for both arganizalions and a
coordinated process for decisions oi the allocation of resources within the medical center, The
agreement also provides tor an equal sharing between the Clinic and the Hospital of the
ditference between aclual wains or losses and budgeted combined operating gains or losses. This
shuring of surpluses and shostfalls applies only to the operating revenue ol the erganizations and
does nat apply to the Hospital's non-operating income, which is significant in amount,

The Clinic alsu vperates patient cere facilities in several other locations. The
operations of these remote facilities are not subject to the joint eperating agrecmenl or the
sharing of budgetary surpluses and shorifalls between the Clinic and the Hospital.

Orgagizational.  Neither the Clinic nor the Hospital has any sutharized or
outstanding voting seeuritics. Each of them is poverned by a separate Board of Trustees.

Under the Bylaws of the Clnic, new or replacement Trustees are appointed by
mafority vole of the Trustees thet in office. The Clinic currently has 13 Trustees, all of whom

: The Medical Center owns the real estate upon which the Hospital's facility is located.
The University owns a condominium-hased interest in a part of the facility, with the Hospital
owning the rest. The Hospitsl leases space {o {he Clinic. The Medical Centér also aperates ont
of office space in the facility.
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have equal voting rghts. Four of the Trustess practice medicine through the Clinie, including
on¢ who is Uean of the University’s School of Medicine, The balance of the Tmstees are not
otherwise affiliated with the Clinie or the Uhiversity. Under the Clivic’s cirent bylaws, the
Hospital’s President is ¢ntitled ta, and now holds, a position on the Board of the Clinic. Four of
the Clinic’s Trusices, inchiding the Hospital's President and two of the four Trustees who
practice medicine through the Clinic, also are Trustees of the Hospital.

The Hospital has ane member, the Alliance, 2 monprofit eXempt corporation
which serves as an umhbrella organization for the Hospital and 2 number of smaller health carg
providers in the region. ‘The Hospital also has an Assembly of Qverseers, & Jarge bady of
commimity representatives in Hospital affairs who are snccessors to the Hospital's original
incorporators, and who play an advisory role and a role in the nomination of certain Hospital
Trustaes,

Under its Bylaws, the Flospital’s Board of I'Tustees currently consists of the
following 21 members, all of whom have squal vating dghts: (a) thintzen lay (ustees who are
nomiinated by the Hospital's Assembly of Overseers and elected by the Alliance; (b) five ex
officio trustees, the Hospital's President, the Dean of the University’s Medical School, the
Medical Divector of the medical venter, an elected trustez of the Alliunce, and the President of
the Medicai Center Auxiliary; and (¢ three representatives of the Clie, the Clinic’s President
and two physician members of the Clinic’s Board of Govemors, The Bylaws also provide an ex
officie scat for am elegtd Clinie trusteg, which is currenily vacant.

Four af the Hospital’s curren! trustees (the Hospital's President, the Clinic's
President, the Dean of the University’s Medieal School, and an elected Hospital Trustec) also
servc ds trustees of the Clinie; while Gve of the Hospital's current trustees (the Clinic’s
President, the Mediéal Director of the medical center, the Dean of the University’s Medical
School, and the twa physician members of the Chinic’s Board of Govemors) praclice medicine
threugh the Clinic.

The current Presidents and Board Chairmen of the Hospital and Clinic are different
persons.

The Proposed Course of Acfion. The Clinic has borrowed a total of
approximately $72 million through bonds issued pursyant 1o a trust indenture. Repayment of this
debt is supported by commercial third party insurance. Under the terms of the insurance and
indenture, the insure: may trigger a default under the bonds if gertain financial ratios are not
maintained by the Clinic. The Clinie suffered significant financial Tosses for its fiscal year ended
September 30, 1998, with most of these financial difficulties atirlbulable to the facililies that are
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not a part of the existing joint eperating agrecment with the Hospital. The insurer of the honds
bas expressed its intention to declare the bonds in defanlt unicss additional credit support or
secwrily. is provided, The expressed intention 1s ta do so in th very near (utnre.

. In light of the histeric association of the Clinic and the Hospital witk szch other
and the University and the partial integration of management, operations and finances that
already exists, as well as taking into account the impact & declared default under the Clinic’s
bonds could have on the Hospital's credit snd on the comvnunity that the Hospital serves, the
Hospitad and the Cliniz have reached an understanding thal the Haspital would become an
obligor of the Clinic's boads.

Given the exigency of the sifuation, no contract ot written agreement has been
eniered into between the Climic apd the Hospital conceming this proposal, and none s
contemplated. Under the proposal, the following steps would secur:

i The Huspital would amend its bylaws to allow the slection of 9
wdditional Trustees, and the Hospital's Board would appoint to the Hespiral's
Board the nine members of the Clinie’s Bourd of Trustees who are not alteady on
the Hospital’s Board, The bylaws of the Hospital would thersby pravide for
Board of Trustees composed of 30 members, including, the exisling 13 mernbers
who are elected by the Alliance, the existing five ex officio membrs, and 4 (otal
af 12 members from the Clinjg,

2. AL the same time, the Clinic would amend ils bylaws to allow the
election of al least 16 new Trustees, und the Clinic’s Bomd would appoint to the
Clinic’s Board 11 of the 132 elecled members of the Hospital's Board of Trustees
who are not already on the Clitic's Poard in an ex offide capacity, and the
individuals now on the Hospital's Roard who are the Medical Director of the
medical center, he Alliance trustee, the Medical Center Auxiliary™s President,
and the two Clinic physicians nol on the Clinic’s Board, for & tetal of 16 new
mcmbers.  Thus, the inmediate composition of both Boards would be nearly
identical. However, no provision will be made for future institutional control over
the ¢lection of successor Clinic trustees, other than the one seqr already held by
the Hospitai’s President e officio. Rather, the Clinic's Board wil] follow its
€Xisting procedures for the naming of successor Trustees, Further, each entity
will retain for the present itz separate President and Clainman of its. Board of
Trustees, although the suceessars conceivably could be the same persons for both
entities.



Prémergér Notification Office
April 23, 1999
Page §

1 The Hespital and (he Clinic will become jointly and severally
table for the bond obligations of each. Except for these bond abligations, eash
organization will continye fo have separate responsibility for its lizhilities and
ohligations o employees and creditors,

Both the Clinic and the Hospital have assets exceeding $100 million.

Anaiyss. We view a key to the Federal Trads Commission®s informal positien on
whén 2 “merger” or “consolidation” bemwecn non-profit entilies oecurs within the meaning of
seation 801.2(d) ol the Premerger Noiification Rules 1o be whether the transaction results in one
“person” having control ef the resulting combined operations. If so, thar person is seen to have
aequired-the assets of the other person. If mot, o long as a new for-profit corporalion is not
involved, ther at most g hon-reportable juint venture would be involved. Sec Interpretation
nembers 109 and 115 of the ABA Premerger Notification Pragtice Mpnual. This is consistent
with. the rationale of Formul Interpretation No. 15, regacding limited liabilily company joinr
ventumes, which onfy requires Teporting il one of the participarts ends up contrelling the joint
venture.

Here, the mmplementation of this proposal should net be considersd to be =
“merger” or “consolidation™ becayse the operalions of the Hospital end the Clinie arc nat being
Joined under the cantral of any "person.”

(1)  Each of the Clinic and the Hospital will retain its separate
existence and goveming body, no assets will be transferred from one entity to the
other in the proposed actions and no new ettty is being created that, direetly or
indirectly, wauld own the assets of, or have responsibility for the operations of,
Both the Hospital and the Clinic.

{(2)  No enlity now controls the Clini¢; no enlity will contmw! both the
Hospital and the Clinic after the proposal is implemented; and nefther the Hospital
nor the Clinic will control the other after the proposal is implemented. The new
Trustees coming on to the Boarls of the Clinic and the Hospital will assume a
separate (iduciary duty to the new organization they servc and will not be sitting
as a representative of the organization they previougly served. Wiik respect to the
Haspital, while the Clinic under the amended Hospital bylaws could be seen to
have the power to appoint 12 Trustees, that number represents a minority of the
Hospital's expanded Board of 30 persons. With respect to the Clinic, its amended
bylaws will not give the Hospital the right to designate morc than one Trustee of
the Clinie, a5 is true under the curent bylaws. No contracmal arrangement will
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be entered into giving one of the parties the tight to designate any members of the
Board of the other entity beyond that described sbove. Thus, the Hospital will nat
control appoitment af 50% or more of the Clinic’s Boerd, and the Clinic will not
conteol appointment of $0% or more of the Hospital’s Board, :

(3} While we belicve the foregoing to be sufficiant to concluds that no
filings are necessary, the composition of the 16 Trustees 1o be added to the
Clinic’s Board of Trusiees also indicates that, Bs a practical matter 2z well az
based on contractuzl power, the Hospital will not be acquiring contrel of the
Clinic. € the 16 Trustees being added to the Board of the Clittie,, three have
exigling fidvclury dutics to both the Clinie and the Hospilal. The first is the
Medical Director of the medical center, 2 member of the Hospital’s Bourd wha
dlse practices medicing through the Clinic. The second ind third are physicians
whe are members of the Hospital’s Board and who practics tnedicing through the
Clinte, Thus, while 16 persons who are now Trustees of the Huspital will becomge
Trustecs of the Climie, only 13 of them now owe a duty of loyalty only to the
Haspital, the Alliance or the Auxiliary. So, even if one views thege 13 persons as
Hospital representatives, they will oot consilute 50 percent or more of the
Clinic’s Board. The Offite of the Attorney General of the affected staic has
concumred for state law purposes that no control has passed between the two
orEanizations,

T'look forward o hearing whether you agree with this analysis. As mentioned, 1
will call on Monday, bt n the mcantime, if you need any additional information to evaluate the
situation, please call 2. "The Clinic and {he Hespitl believe they must act quickly to avoid a
significant detriment to themselves and their tomuenily, 50 we would appreciate your early
consideration of these yuestions,

Thank you for your heip,
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