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March 24, 1999

Melia Epps, Esq.

Premepger Notification Office
Bureau wf Competition
Federal Trade Commtission
Reoom 303 ; .
£th Streel end Pemmsylvania Avenue, NW. S
Washngton, D.C. 20580 h

V1A FACSTMILE TRANSMISSION
{I0Z) 326-2624

Re: Hypathetics sactipm Miscudsad

- Diear Mz, Epps

In telephone sotrversations with you on March 19, 1999, we sought clarification of
our clien's Rling obligations in respect of a traggaction hypathetically described as fallovws.

In 1996, our client {"A"Y entered into agreements with 2 corporarion ("I3"} und ics
major sherehoiders ("B" and "C")the "[gvestmemr Asveement™), providing for direct acquisitions
ol commen shares of D from B and acquisitions of cammaen shares of D by way of ons
imediate. and three succcusive delayed, tender offars 1o purchass commen sheres of D made by
4 ‘o the ather sharehaldars of D ("Other Sharsholders"). The purchase price pursuint ta such
tender affers was 1o be zaleulated on a furnula bass, rzflecting the prefirability o' D, The direct
acquisitions and the imitial tender affer resulted in the asyuisition of an 2ggregats of aver 40%; ol
the outsranding voling securitics of D by A; B and C comtinue to hold fess thap 20% each of the
vating securitizs of D, The lovestment Agreeincrt prohibited A from acquiriey Interests in 13
exceeding 30% of the outstanding interests prior to the consummation of the purchase of shares
pursaam to the second tender offer withowt obtaining Beard of T) appeoval andd without giving a
prosty For the voting of interesis cxceeding $0% @ a person desigmated 5y the Board of . The
Tavestment Agreement provided £ir 2 warrant of D issued to A insuriag that atter the fourth
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tender offer A would acquire sufBiciont ownership of I 1o insure majonity coqrrol (the “Warrapt™),
As shareholders of D the parties A, B and  also entered into a shareholders agrecment

In ennncetion with the acquisition, 4 and D each filed H-S-R Notifieation and
Report Forms {the 1926 H-5-R Notification™). None of the A and D 5IC Codes overlapped. A
reported that it would cross the 25% threshold in comection with the acquisitians, but did nor at
the tine claim it would cross the 50% ehreshold because of the delayed effect of the waraar
Early termination was reguested znd granted

The parties now propase a revision af the arrangement which would in effect
confer majority canrral af D upon A immediarsly upon consummation. A, B and © would
contribute their shares in D to a nsw entity, E. and would receive shares of E In propostion 16
their zontributions of shares of T2 Az ever 20% skaceholder of D, & will recoive over 5024 of the
vating securities of I, and B nd C will each receive slightly less than 25% @ach of the shares of
L. (As 3 regult of the transactons, E will 9wn some 80% of the shares of 7). A will possibly
coartribure other assets to E fnitially or from Hime to time, sad wnll recsive therstor additianal
shares of E, aithough B and € woduld bave preemptive rights allowing them 1o retars
proportianare cwnership after such subsequent contributions. E would enter imo cemain licenses
and oiber anur's iength agreements with D, permitting i to use D's name, gervices and experiise
autside the United States. A, i3 and C will cnter into a sharcholders' agleement with respect 1o £
stmijlas ro the D shareholders” agreement

As transferee of A, E would slso become abligared by A's chligations under the
Inwestment Agreement and the D Sharcholders' Agresment, including the obligations to the Other
Sharehglders of D ra purchase their comemon shazes under cormain circumstances, wiceh
obligations will be piarapteed by A The business of D 1s the operation of laboratories n tosting
of food and ather substances in the United Stares. A has agreed that if it becomes aware of
apporTunicies to purchase additional testing laboratosies, its normal strategy will be to refer
potential acquizitions outside af the Upited States to E, and to refer all poteniiz] aequisitions in
the Gnited States to O E has undertaken certain other obligations in cespect of such Otaer
Shareialders of I, including = commitment to alow such Other Shareholders o convert their
common shares of ¥ into comumon shares of E prior to the ogeurrence of any ragisiered public
alfesing of cofmwmon shares of E, ard ta include the E shares so ohtamned in the public offering,

The revized arrangements entail +he acquisition of varing control by 4 of D in
excess of Che $0% threshold, greater than the highest threshold of 25% reported in the 1596
H-S-R Naotification, ¥ou have advised us, however, thar instesd of filing & new H-5-R
Netificattan and Repon Foom reporting the acquisition of contral of mrre than 30% of D by A,
A, B urd € should report the acguisitiva 2s the farmation of 2 joint ventare or other corporaticn
pursaant to 16 C TR § 80§40 (" Role 801.30") if the requirements of Rule 301 400b) are mzt,
and tha: 2 reed not £le a separate H-$-R Notifizatior and Repart Form reporting the crossing of
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the 565% threshald. Acczordingly, D would not need to file an additional H-3-R Natificarion and
Repon Form,

We are asking thal you confinn by telcphone the interpretation set forth above of

-J discuss the foregaing,

Thank you.
Very truly youré.
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