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March 15, 1999

¥ O 326-2624
and FIRST CT.ASS MATL

Mr. Michael Verne -
Premerzer Motification Cffice

Raom 303

Fedem] Trade Commission

5th Street and Pennsylvania Avenue, NW.

Washinglon DC 20580

Dear Mike:
This Iciler is to confinm your interpretation of the applicable law and rezulations that you

expressed inowr telephone discussion on March 12, 1999, IF [ huve misstated or misunderstoed your
interprctation, please advise me right away. '

[ desenibed (he facts relating to the transaction in question as follows.

X d Eafill LNSUTAnce comparty w 1ﬂ1mull|pla state licenses. ;
o nglmﬂ Sharcholders”) comributed wh amd took back OlINg securiies
i cm each the ability to slect one-third o irectors. While the™.) Shureholders
contemplatcd that additional capitalization of: would be needed to acquirs an insurance

COMpPAn, was no agreement by thom (o contobole additiona] assets, or 1o extend or guarantee
credit 1¢f fact, each of them could temminate their pagicipation and avoid future obligari
for auy reason upon notice fo the 5 al uny lims.ﬂubsequmﬂy identift
whollv-owne sidiary comoration of the
, a5 (he insurunce cempany Il wished 10 purchase
gned 3 letler of mtent dated January 8, 1999, providing fo & cquisition tfe. The
transaction deﬂﬂ-riWe lefter nt provides for aguiring 100% of the outstanding
voling sceurities o Life, and equiring a 23%'s HFM tax reasons, and priot
to consideration of HSR requirements, the acquisition was struct asaleb o each of

the Original Shareholders of 32 (40} shares o for $5.4 milliop jn cash, ¢ followed
immedialely by the contribution h of thi Shareholders t of $4.4 million in
just acquired, and the contribution of the

cash plus the 32 000 shares g
remaining 94,000 shares a
ivin and the Origina
Each ol the four sharchelders
contribtte addig i

Cmwlll also be obligated as 2 result of ransaction o
capital & 0 make a capital contribution t 2o muintairﬂ
Hﬁm—ﬂ!ﬁ at %, At the jon of the trans: esctibed aboave, edcn o
3 shareholders W1 have cuiiiulcd W'ﬂsh wnd stock o having a rotal vatue

it pins $200,000 in eash, in return for voting secunties
arehaiders each the right 1o eleet one-fowrth o dirglors.

of $10 miilion. ch have revenues assets in excess of 5100
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mill{on. Each is completely independent of the others, owning n inE cecuritics in the others and
having no right to appoint or vate tor directors of the others. has assets of 838 million
and annual net revenues of less than $50 million.

Y our analysis of these facts was substantially as follows.

The transaction under consideration involves several acquisitio oting securities, vach
polentially subject to the Act. These include the acquisitions b - and of
j  (fle acquisitions i
L 1he

vohing securities when
(“Acquijsitions 4-6"},
f the voting secunfjes o ‘Acguisiligns 7-

1. The commerce tegt. This test is satisfied for all of the acquisitions invelved boeause
the parlics sre engaged in interstate comumarce.

ultimate sharcholders {“Acquisitions

-

2. Sizg-oftransaction test. The size-of-transaction test is satisfied for all of the
acquisitions involved, erther beeause the acquisition excoods 15% of the voting securities of the
issmer, or becawsc the acquisition is of voting securities having z value of more than $15 milkion, or
both.

L Size-of-parties test. For Acquisitons -3, the size-of-parties test is not satisfied. Rule
30140 woverns the size-of-pariies test where a new corporation is formed. Eh]

each contributed $200,000 to 1 its fornmation. There were no ofher r obll

al Lhat time to contribute ad capital or to make or guarantee loans fo Each of the
Qriginal Shavchalders had a dght to avold any further obligations by terminating LS participation
prior L CqUITING 23N [nsirance company. As a result d less than $1 million in assety
under 1.40, and no HSR filing will be required fo acquisitions because the size-of
parlies test is not satisfied.

‘The size-of-parties test is satisfied for Aequisitions 4-6 because sach of the parties involved
has over 3100 million in assets apd revenues, and will be assumed to be satisfied for Acquisitions
7-10. (An exemphion exists for Acquisitions 4-10, as discussed below.)

acquisitions of the voting sacurities oquuisEtions 11-14) will post ooe
part of the size-of parties tegt il fis over 310 milldhn i assels. From its formation, *aa
5600000 in assets.  When Acquisitions 11-14 are completed, ill have assels ol
approximately $40 million, consisting of cash an(-ifc ¥OLng sceuilles which the parties have
valued at approximately 526 million.

If Acquisitions 11-14 are deemed to occor simmltanecusly, Sl ] nol have assets ar
Tevenuss in excess of 310 miflion, and it will not satisfy the sizc-of-parties test. I they are deemoid
o ocowr sequentially, iwill exceed the F10 millien threshold based upon ils weyusilion of ¢ash
and ilc woling securities from any one of its four ultimare sharehalders. Fach o

three original shareholders is contributing $4.4 million in cash plus voting szoun il
1t aeyuired for 85.4 million, for 2 wotal of $9.8 million, This fizure, coupled with the $000.00
in aggels o s fortation, regulis in 2 total asset figure of just over 10 million. is

contriburing $.8 million worth of ife voting sacurities plus $200,000 in cash 10 bring 1(s total
contribution up to $10 millicn, (0 equal the tofal contributions made by each of the original
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shareholders of FI'C will evaluate the acquisiticns as orewting sequentially, and not as
sitmulaneans, Thus ill sutisly the S10 million part of the size-of-parties test for one or mors
of its acquisitions o fe voting securities.

There will not, however, be an acquired person having assets or net salez of 310
more, with the resuli that Acquisitions 11-14 do not satisfy the sive-of-parties test.

lecther with all entities it controls, dogs not have assels ar annual net sales of $100 rillion or more.
Whet sells over 0% um woling secnrities in Acquisitions 4-6, jrands ifs ¢

Q €, and own ultimale parent entity, When o4 LT

Life’s voting securities, is the acquired person, and does not satisty the 5100 million part

of the size-of-parties test.

Based on the foregoing, the threshold jurisdictional tosts are satisficd or assumed satisfied
for Acquisitions 4-10, but are not satisfcd for Acquisitions 1-3, or 11-14.

4. Exerrmtions, The minimum dollar value exemptior under Bule 802.20 is available
for Acquisitions 4-10. This exemptian provides that where the sisc-of-lrunsactibn test is satisfred
by the seguisition of more thun 15% of the voting securities of the issuer, having & value ol less than
$15 millian, and the acquiring person does not acquire control {i.c., holding 59% or more of the
lssuer's vuling securities, or having a contractual right to appaeint a majorit}' of the [ssuer’s directors)
of the issuer having a certain size, the transaction will be exempt. Acquisitions 4-10 satisfy the
criteria for the exemption because there is no acquisilion of control of the issuer in any of these
acquisitions.

In summary, each of the acquisitions either fails to sausly the size-ol-partics 1esl, or qualifies
for the minimurn dollar valze exemplion undar Rule 802,20, with the result that none is reportable.

RULE 361.20

The analysis above, concluding that na filing is required, brings into question whether Rule
804.9¢ applies. Rule 831.90 provides that any transaction or other device entered into or criployed
for the purpese of aveiding the obligation (o coraply with the requirements of the Act shall be
disregarded, and the obtigation to comply shall e determined by applying the Act and these Rulcs
to the substance of the transaction. Role 30190 does oot apply here, however, because tax
considerations, and not a desive to avedd an H3R filing, have given rsa to this paﬂicular transaction
siruclure. In fact, the parties stuemred the tramsaction for tux reasons before amalyzing HSR
requirements, and while under the assymption thar an HSR filing would be required for the
{ramsaction.  Therefore, the transaction structure was not created " for the purpose of avoiding™ HSR
requirements, and Kule 801,90 does 1ot apply vnder these circumsiances.
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Thank you again for your assistance. Please advise il his lefter misstates your biterprelation

i any way.
Yery tmly yowrs,
= § g e ¥ | é'Lﬂ ;qa ﬁ&mﬂf\u—f\‘—'
@ (=R PV N i'Ls’-u ate
V\\ lhll h/ mdu P D0 T T VT TE
i P N From= E"_'\;,M
e
R —
@ Coacph  ALueeARS L 7

 eroma feata

; =
i o~ 4 Myt IER .
= (i oF "‘El‘w'»-d;h.'_,?\u) AT MM A

e —————

O 1’_?.&\."-"'-5 .1

Fru«n.

4 CaS R
Fent 15 s Leride A f ot nemr

1!‘.'2\1-:-- £ b T b
§osden A A ias -""._l"E_A'.-ffl

@ —-m ean Hoows o P
T La e - E,:{-g_,\,\r-r ‘JH'E'WC.CLI:)

e —

.__'___,_-—'—'_-_'_ . )
7 = ALLEY

@ RL?""“'L-" 154 o= et Gl o W
AT fio~a . ~ Tmeld T SATUEY ek Sirs o

—.t TraM aCTe TRET

- —REs )
i 22 FIL\F‘cjﬁ- ?.{-}-‘.I} - %AM Ei H.\_L__f’/.;’{l?f(cf‘i (’_’_Dycu'—h‘/






