March 1%, 1953

Richard B. Smizh -
Deputy Assistant DJirector
Federa. Trade Commission
Fremerger Notiffcation Office
Bureau of Competition, Zm 303
500 Pennsylwvania Ave., HW
Washirngtom, DC Z05&E0

Cear Mr. Smith:
o

Lasl wask, we discusged the acguisition of wireless
communications tower =sites by & clientk of eura. Following
acguisgition, the client leases accesa te the towers to arrelateda
third parties. In our discuasion, vou advised me that such
acguisgitionsa are exempt from the pra-mergsr netification
requiremerts of ths Eart-Scott-Rodino Anticrust Improvemsncs act
pf 1275 {the "Ack"). I am writing to confirm our digcusgion.

Communizations towers are primary infrastructire conponents
for wirzless communications services such as cellular, paging,
personal communications services, Specialized Mobile ERadie,
wireless data Eransmission and radia and te.evision
hroadecasting.

Wireless  communicationa companies  are Cenants o
communicatbions towers. They requirz specialized wirelass
transmizaion networks in order ko provide aszrwvice to theirx
customera. These cenant networksa are configursd wich
communications towzars to meet the coverage reguirements of the
particular carrier and includes tranamission sgquipment cwned by
the tenants guch as antennae, btransmittera and receivers placed
at wvarieus lacations throughout the goversad area. Communicabions
tower agitss, are critieal to the oaperation of wiretisss
communications networks and include towers, rooftops, buildings
and other structures upon which trangmission equipnent can be
placed. The structures (towers, rocftops, eteo.) are affixed to
lan. : -

B typical tower asite consiets of a compound encloszing the
zower arnd an egquipment shelber which houses a variety of Cenant-
cwned tranamitting, receiving and switching sguiptient. There ars
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zhree bvpes of towsrs {all of which are affixsed in scme fashion
2 land): (1)} guyed; (2] azlf-supporting lattice; and (3} gelf-
sumporting mocnopele. In addition, as aotad, Toofrtops are used.

s ar indspendent tower owner, our cliernt reats tower space
to many tower uasrs, including wireless communications firms.
Thus, a single tower may have space ranted bto geveral uarslatsad
communizalicond firms. Towar lesscrs Locus on ownlng and managing
towers with multiple lesgees. LegAess are gensra’ly responzible
for the installation of their cwn eguipment and the incremental
ubl1iky conts asscciated with chat equipmenc. Dur client dess
sk have any ocwnership interest in the tower tenart's sguipment.
It oniy rents space on the tower o its tenants. Each tenant
affixes its own transmigssion eguipment te a tower for ik‘s uzme
during the lease term.

The client is ualified as a Feal Estate Inwestment Trust
("REIT") under Sectiong 8536-860 of thke Internal Royenue Cods,
oparates as & REIT and intends ta do gz for the forgsesable
fubure.

You and I discussed whother apquisitions of communications
towar sites {including the towsare located thereon! by cur client
for zrent to unrelatec third parties are szxempt Irom ths
requirementa of the Act. Becauss commnications towers ara
anchered or affixed to land, we agresd thak they should bs
claggificd ag real property. For this reascn, they should net
ke treated az being asquired in a separate traneaction from ths
land to wnich they are affixed.

We «oncludad that such acquisitione should be exerpt a2s
acauisitions of realty in the ordinary course of business. You
pointed out that under the ordinary course of bueiness
exemprion, nctitfications are not reguired for acqguisitions of
realty made by REITs . This is because REITs acgquire real estate
in the ordinary course of their business, the fiduciary nacure
of their investment actiwvities and the restrictiona impozed upon
REITs by the IRE codse.

2 broader hagis for exempzing acquisitions by qur client i=s
Rule 802.5 which is not limited to EEITs. Currant Rule 802.5
exempts! acquisitions of investment rental property assets which
"will net be rented to entities included within the aequiring
porson excepk for the sole purpose of maintzining, managing or
pupervising the operatior of thke resl property, and will be neld

1 Such acquisitions in certain circumstances may a-so e

=xempt under Rule 802.27a) (zmew facilities); Rule 202.2 (b} {used
tacilitias); or Ruls 802.2(c) (unproductive real property).
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etrictly for rental or investment purposes." This rule does not
require that tiae acquirer be a REIT provided it has the required
reital or investmsnt purpose jo makirg the acguizicion. Although
our client is a REIT, it acquires and usss its properties sclely
for such rental cr investment purpoges. Thus, the Rala BOZ.5
exemption would be awailakle to it even if it werse not & REIT
provided it kas the required ifovestmznt intsnt at the time of
acguisition.

W2 would appreciate your confirming that sc long as our
client gqualifies and operates as a BEIT, its acguisizicon oF
communications towsrs gualifies as the acguisition of realty in
the ordinary coursge of businese. In addition, we would like your
confirmation that its activities are exempt under Ruie 802.5
whether it is a REIT or not. You may do so by signing and
raturning s copy of this lestter as provided below.

We appreciate very much your taking time to digcuss taese
isates wich us and your atbention te this letter. '

Sinczrely,

Richaxd E, Smith
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