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Federal Trade Commission

oth & Penngylvania Ave.,, NW.
Washingron, D.C 20580

Re  Whether Cerain Escrowed Funds of a Venture Capital Fund Are
Considered Assets of the Fund for HSR Filing Purposes

Bear Mr. Sharpe:

This is to confirm our discussion last Friday, February 26, about the application of
the Hart-Scont-Rodino Act and implementmy rcbulatmns twoa hypothenc:al { l
acquisition scenano. The hypothetical is as follows: fal Tz "F'D

A group of limited partners are formipg a new venture capiral fund (tht: Fund”] A '—’f’” F’“b]t
which will engage in acquisitions. The Fund is its own parent entity (Le., no Jimited

partier has the right to recefve 50% or more of the protfits or of the proceeds upun F R
dissolution), and currently has no assets or regulaly prepared balance sheet. P

The Fund and Corporation A, a $100 million person, enter into an agreement to ~ *
form a jormt venture corporation, Newuo. Uuder the a.g;ecment, :hc the Fupd will <.

Corpomnon Awil conl:nbutt the assets of one of irs ongoing busmf:sses to

m
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Newca, and will receive cash (from the proceeds of new debt taken on by Newco
and from the Fund’s contribution) and a minority interest in the joint venture.

The Fund’s contribution to Newco will not be pald directly by the Fund  Instead,
prior 1o closing, the Fund’s mited parmers will deposit over $200 million in a b
escrow account established for ERISA purposes. The limited partners are t

&
roatr ral

beneficial owners of the escrow funds. On notice from the general patnefof the T Fneses
Tiind, money will be transferred from the escrow account directly to Neweo in ﬁF om? Hhaag,
smsfacnon of the Fund’s ohl:gmon under the joint venture agreement. Any fum ,.,-s ;:ﬁ':
remaining in the eserow account which are nov used for acquisitions revert 1o the

limired partners.

-

My questicn was whether the money deposited in the cscrow account wéuld be
considered asscts of the Fund, polenuially making the Fand a 310 million person
ard iriggering a filing requivement under section 8C1.40(h). My understanding of
your response is (rat it would not. Please let me know as soon as possible if my
understanding s nat carrect.

Thank you again for your attention to this marter.
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