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FEDERAL. TRADE COMMISSION - -2

Eoow H-3123, Drop H-30l = i
SLh £ Pepnsylvania Avenus, N.W. o
Waghingteom, DC 20580 7 o3
Lt
Re: Reportability of Proposed Formation eof 501(c)3 kY
Health Care Holding Company {Se= My Lettears of e
Adune 16 and Ogtober £, 1993 to Yoy 0 a

Deay Oaick:

This 18 a request for confirmation that the trangaction
dezovibed herein is not reportable under the Hart-Scottb-rRodino
Antitrust Improvements Act of 1976, 15 U.5.C. §lia ("HSR Act~),
A= we diecuszed, the proposed transaction is the transfer of
membership interests in twe hogpitals to a newly formed 501{c) (3)
antity {“Newcooe™) that will hold the membership interests of the
Cwo hospitala, each of which is currently controllied by a
geparate unaffiliaced ultimate parent entity {collectiwvely,
hereinafier the "Perents*). The Parents will esach have the right
Lo gappoint an edqual number of all of Newco’s corporate members as
well a2 an equal number of ita board of trustees. 2As we
digoussed, we do not belisve thiz transactien is reportable under
tle HSR Act and request your confirmakbion of their
iaterpretation.

The partiesd to the proposed affiliatfon arse Religicus Ordec
(*Ri3?), & nogprofit entity that is currently in = position to
eonLyal the designacion of the aix individuals who are the sole
eqtporate wanlrers of a nonpreofit hospital corporation (“Hospital
BF¥, which six individuale are religicus gisters of RO, and
Coemiunity Board (*CB"*), a nenprofit entity £hat is currently the
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gole coxporate member of another nenprofit hospital corperaticn
r*Hogpital B%) . RO and CB propose to btranefer to the newly
farmed Newro all of their membership interests so that Newoco will
begome the sole corporate member of Hogpital A and Hoepital B.
Onder Wewgo's bylaws, RC and CB will each have the right to
gppoint. fouy members of Neweoo ocut of 2 total of eight members
{the "“Corporate Members®). The Corporate Members will hawe the
right, among sther things, to appoint the President and Chief
Exeouiive Officer, amend kthe certificate of incorporation or
tylaws, and dissolve, ligquidate, or sell Newco.

Heweo will algo have a2 sixteen person Board of Trustees ko
direot Newoo's bugsinesg. The RO Corporate Members and the OB
Corporate Members will each have the right to appoint eix peraons
£ khe Board of Trustees. These twelve persona will select four
addivional persens to serve on this board. During the fivshk
Siy=e vegarsg, the Prasident and Chief Execulive QOfficer will be
one of the CB Corporate Members and thereafrer the Board will he
expanded to seventesn persons and the President and Chief
xegutive Officer of Newco (appointed by the eight Corporate
Hembers) will serve as the seventeenth Trustee on Nawco's Board
i an exd-officic cap=city with full voting rights. To implement
the proposed affiliation, Hospital A and Hospital B will each
adopt new bylaws and/or amended certificates of incorporation
that acknowleddge that Mewco iz the sole corporate member of each
o ohem.

Io arder Eo achieve “acgquisition rafunding® scatus under the
Taotexnal Revenue Code for the tax-exempt debt of O and CB, the
trangaction will be structured, Lor tax purpeses, aa a "failsd®
Cax-fr=e reorganization under the Internal Revenue Code. This
requires chararterizing for tax purposes the contribution te
Heweo of Hospital A by RO (via the ctransfexr of membership
intereot) and of Hogpital 8 by CB (via the transfer of membership
interest} zs @sset acquisiticne pursuant to an Assat Control
Tranofer Agreement pursuant toe which, for tax purposes, Newoo
would he deemed to acquire the assets and operations of Hospital
A and Hogpital E.

Mnder the tax analysis, as consideration for the
contributions of RO's and CB's membership interesats in Hogpital A
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aret Hospital B, and thus contral of the hospital assets of
Hospital & and Hoespital E: (a) Newco will assume liabllities for
exigting debt relating to the transferred hospitals which debt
will e immediately defeased upon issuance af the tax exempt
bonds; {&) RO and CB will each receive a 50 percent interest in
Newzo throughh the abiliky to appoint 50 percent of the Cormorake
Mombizrs of Newce; and {c) RO and CB will zach receive from Newca
210G, 000 in cash as “boor .

For at least btwo yeare after the date ©of the tax-exempt
agquisitian refunding bond iasuance, RO and CB would remain in
exictence as unrelared separate entities (unrelated to each other
ard gnrelated ra Newoo) and Hospital A and Hospital B wonld
remain in existence ag separate corpeorate entities under the
control of Jawco. After the formation of Neweo is consummaced,
FO and CB would continuae to engage in business cperationa.
including.aperatibns that may involve soms healtn care relarsed
agtivities.

In our view there is no substantive or material chapge in
ths propoged stracture of the transaction as previously described
o you in one letters of June 16, 19928 and October 5, 1398,
toopias of which are atrtached) and the end result will be rhe
agme. We beliewve that the transaction, is not reportable under
the HER Act, and would appreciate confirmation of our conclusion.

Bhould you have any questions regarding this requeer or the
propoged brangaction, please contact me.

Very truly yours,

afyfrs &é{im
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