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Scptember 17, 1599%
{Revised)

VIA FPACSIMITFE

Mr. Michael Verne

Federal Trade Commission

&ixth Street, Fenneylvania Avenve N W, Room 301
Washingten, I.C. 20580

Re:  Application of Har-Scott-Roding Anttrust Improvements Act,
15U,5.C. 183 {thg "Act") '

Dear Mr. Voarne:

In accordanece with our previous copyersations, and at your direction, this letter is submitted to
¥ou to obtain the FTC's opinion respecting my client’s potential aequisiion of certain votng
gecurities to be issued pursyant 10 B Chapter 11 bankruptey resrganizatjon. Based upon our
amalysis of the Act and the applicable regulations, it is our belicf that our client’s acquisition
will not meet the reporting requirements of the Act in thar it i} fails 1o mect the "Size of the
Transaction Test"; eur alient will not receive beneficial ownership of voting securines valued in
excess of §15.000,000 or entitling it & 15% equity interest in the acquired person; and {ii) the
gequisition is exempt pursuant o 15 .50 18(a}e)(F) iv that it will be made for mvestnen: —I
purpeses only and will not involve the benchicial ownership of mere then 10% of the
outstanding securities of the issuer. In cffect, the essence of this acquisition is that our clienr, in
&n etfort ta recoup trade debt owed 1o it by a Chapter 11 debtor, has been left with no option
other than Lo accept sccuritics pursuant to the plen of Teorganization.

-

Applicable Parties

- "4 Corp" - refers to our client which is 2 muhi-nationa! telecommunications
service provider. A Corp's activities in the United Stawes sre directed through its
LK and 1S subsidiaries. Pursuam to the reorganization plan and metger
agreement of I Corp, A Corp’s UK subsidiary will receive voting securities of W
Corp. A Corps United States services are principally limited to the commezcial
market invalving the transmission of data and the provision of private/dedicated

linzs.
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» "D Corp" - is a reseller uf voite ranimission services in the United States. I corp
is prescntly g Debror in 3 chapier 11 bankruptey procceding, pursuant to irs plar
of reorganization and merger agreement with W Corp D Corp™s creditors, which
includes A Corp, will receive rewrricted and partielly contingent voting securities
in W Corp. .

. "W Corp" - is 2 U.S. based company enpaged in the development, marufacture
and marketing &f felecommunications equipment. [ts ¢arnmnn shares am
publically traded an the NASD National Merket,

Summary of the Fach

Over an approximale twe-year period, in the ordinary course of business and pursuant ta various
serviee agreements, A Corp provided D Carp with telecommunication services, During this
period I Corp failed to pay its invoices and became indebted to A Corp in the approximate
amount of $32,000,000. Due to its distressed financial eondition and substamtial debt oblipations
to rade creditors, including A Corp, I Corp filed 2 voluntary Chapter 11 bankrupicy petition,
Throughout the bankruptey proceeding, D Corp has remained & "debtor in possession” with ity
management rethining contrel of the company. Inits efforts w reorganize, D Comp’s
management has negotiated and structured 4 reorgenizetion plan and merger ngreement involving
its aequigition by W Carp through the issnance of restricted and partislly contingen| shares of W
Carp to I¥ Corp’s creditors.

LY
One-Third {1/3) af the W Corp shares will be issued to the creditors at the Hme of closing with
the remaining rwo-thirds {2/3's) contfrgenr upen D Corp achieving certain ERITIA earnings
Jewnls over sn approximaste 3 year period. However , for accaunting purpases, in order o
preserve and carryever certain fevorable tax sttributes of I Corp, W corp will jssue the
conringen: sharves to a disbursing agent to be registered in the particular ereditor’s name with that
creditor being cntitled to vote theze ghares and roeelve dividends (however W Corp has indicated
it has not and will not be issuing dividends), i the earnings comingencies gre not met the
disbursing agenr will automatically refurn the contingent shares to W Corp.

Besed vpon D Corp's financial history and its traditionally low profit margins we believe there
1% serous question a8 to whether D Corp will be able to 2chicve the required 1evel of FRITDA
performance necessary for the issuance of the contdngent shares,

Estimated Stock Distribution Ta A Corp
- Clogigs Digiribition - At closing A Corp will receive approximately 296,250

restricted W corp common shares, The transferability of these shares will be
restricted for 8 one year period.
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- ¥ear 1998 Coptingent Shercs - If I Corp meets the specified 1998 EBITDA

earnings target A corp will receive approximatcly 148,125 restriced W carp
commmon shares. The transferability of these sharee will be restricted for six
menths from the date releaged by the disbursing agent

-

- Yesr 1999 Coptingent Shares - IF D> Corp meets the specified 1999 EBITDIA
eamings target A corp will receive spproximately 222 187.5 resirered W corp
common shares. The transferability of these shares wil] be restricted for six
manths from the date released by the disbursing agent.

. Year 2000 Contingent Shares - If D Corp mects the specified 2000 FRITDNA

carnings target A corp will receive approximately 222,187.5 restricted W corp
common shares. The transferability of these shares will be testrigted for six
manths from the date relessed by the dishursing agent,

Valuntion of A Corp’s Potential Equity Interest

The shares issued to A Corp, whether issued at closing, or subsequently issved upon satisfaction
of en EBITDA contingency will be restricted and may not be transferred for a specified period.
Accordingly, although W Corp's common sharcs ave publically traded we believe that the
appropriate valuation method for these shares is thut of fair market value pursvem o 16 CFR
§801.10(a)(2)(i1)'. Accordingly, due to the one year wansfer restriction on the closing shares, and
due 1o the current murket volatility our client believes that theee shares shonld be valued at s
diseount of at least 25% off ita publically traded price. Whth respect to the contingent shares we
believe that an analysis of their value is unrecessary as opr client will nol possess heneticial
awnership of these sharcs ar the rime of Closing, However, it my cHent were o value these
shares it belicves that due to the nature of the contiogency and the subsequent transferability
restrictions, they would be firy valued ar s disconnt of at least 85% off its publicafly traded

price.

Based upor oyr estimates el no time do we believe 4 Corp will obrain an aquiry interost in W
Corp of greater than 16%. Of W Corp s autstanding shares,

The following is & surmmary of A Corp’s potential ecquisition value of W Corp voting scouritics
besed upon its (i) eurtent publically traded price of 523 per share, snd its (1) discounted fair

market value;
Publically Traded Valye Fair Market Value

‘additinmally, it should be newed thar in calcelating ha number of W Corp sharcs to be isncd o the T
Corp credilors in exchange for O Carp’s scquisition, W Corp®s valued D Corp ar 5300,000,000 and divided by $32,
W Corp's ihen marke! priee per share, We do hot belisve thar $32 amounts to 2 "deternined acquisiion price™
pursuenc t 16 §CFR £01. 100z},
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Closing Shares - 296,250 3 23 = 56,813,750 £6,013,750 x T8% = 55,110,312
Year 199K Contingent Shares 148,125x33 = 53,406 %7% £3,406,875x0 5% = 511,031
Year 1999 Contingent Shares 122,187.9x23~ 5,110,312 55, 110.3F 22 5= 766 547
Year 2000 Cﬂnﬁngm::f Shares 222,137.4x23= $3,110312 $5,1103125 5%~ 765,547

This valuation analvsis 1s based upon the good faith determination of a designe: of the Board of
Directors of' 4 Corp, #8)

Analysis - A Carp’s Acquisition Docs Not Meet the Size of the Transaction Test

Purruant to Scotgen 18(al3) of the Act, to qualify a3 an "Acquiring Person”, A Corp must
posvesy bemeficiol ownership of (a) 15% or more of the voring secunities in W Corp, or (b) an
aggregate (atal amount of voting securities in W Corp in excess of $13.0M. As previously
indicated, A Cotp’s acquisition of votng securities in W Corp, whether contingent or issned at
closing, in aggregate, do niot ameunt to 4 15% equity interest in W Cerp. Morcover, A Corp's
acquisition does aet meet the $15.00 threshold requirement for the following reysons;

- At the time of closing A Corp will have beneficial ewnership of 296,250 voting
shares in W Corp which constitate Iess than 2 10% eyuity interest in W Corp and
which have a fair market value less than 515.6M. Bven at cwrrent publically

trafled prices the velue of these closing shares will anly amount te approxirmately
L5 AN,

r At the time of closing A Corp will not have "beneicial ownership® of the
contingent shares for the follawinys reasans: (i) The continpent ghares will be held
by W Cenp’s disbursing sgent 1o be released 10 A Cotp only if D Corp achieves

Prsassre - the specificd ERITDA levels; (if) Tf the EBITDA levels arc nor satisfied the
T Twden TaNT contingent shares 'will sutometically be retumed to W Corp without any
B "l'.” WAL B compensation to A Corp; {iii) A Corp will not be entitled 1o transfer or digpose of

PR, XY the sheres; (V) A Corp Will net benefit from the sppreciabion of these shares since
Rl Tt DAVLERIR hay may aurematically revert back to W Corp; (v) Voring rights prented will be
Teve o F 'r"‘:"xu“,‘;ih inconsequentizl a5 A Corp’s equity interest will he nominal; and finally, (+4)
p= =* 1?:“” speraen, Dividend rights granted are inconsequential as W Corp has historicatly refused fo
Plisne \as Taweed  isste divideads end has indicated that it will conrinue to do so in the future.
h'a ::{iu-uh— Gud et g oF Tyt coammueeT Yooy aats.
Analyiis - A Corp’s Aeguisition Is For Investment Purposes Only

Pursuant to §18{a)(c)(9) of the Act, A Corp"s acquisition of W Corp shares is exempt a5 an
acquisition solely for investment purposes, A Corp’s proposed acquisition is one of necessiry
dictated by the termys of the eorgenization plan and merper agreement prepared and negotiated
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by I Corp. A Corp’s intent is simply ro recoup the rade debe owed to it by D Corp.
Accordingly, consistent with the Sratement of Basis and Purposc, 43 Fed.Reg. 33465(1978) A
Corp's acquisition can only be characterized as that of a "passive investor™. A Corp has no

-

intention of paticipatine in the formyzlation, determination or direction: of the basig business
declsions of Addidenslly_no A Corp director is_a director of e Corp or D £
and A Corp cannot ditectly designaic a dirretor of D Corn gr W Corp, Even gssuming A Corp
Wert | of the conry ares. i imated equity interest in W Corp will a) cLmate

only 4%-7% of outstanding ghares.

Moreover, A corp i not a direet competitor of D Corp or W Corp. As indicated, with cespect to
the 1S market A Corp's services afe focuged on providing "dara” iransmission scrvices end
private/dedicared capacity lines o commercial custmners, B contrast, I Corp's primary market
involves the resile of "volce” ansmission services to telecom carriers and retail sellers. T Conp
does not provide private/dedicated lines, and in fict could be a potential customer of A Comp with
fespect to these setvices. Whili A Corp does provide same "voice" wansmission services, these
serviees constitute only a small fracton of its business and represeats a market that A Corp is
moving rapidly away from. 1n fact, based upon anmuatized revenves from August 1998, A
Corp's US based cperations will generate approXimazely $235.0M in gross revenue. Of this
amount enly $1.0M of gross revenue will result frem voice transmission services. Additionally
W Corp's primary business relates to the dovelopntent and manufacrare of telecommumications
equipment, an ares in which A Corp does not participate. Accordingly, A Corp’s gequisition
should be viewed salely Ba that of 4 passive inveawor exempt from the reporting requirements of
the Act,

Your revicw and upnien respeciing this matter is appreciated. Kindly advise if additional
information iz required.

Sincerely,
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